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Bboith  and  Others  v.  North  and  Another. 


B 


June  I9th, 
Y  a  Judges  order,  made  by  consent,  under  the  3  &  4  s.,  a  partner  in 
Will.  4,  c.  42,  8.  25,  the  following  case  was  stated  for  the  poo™and  w^r 
opinion  of  this  Court:-  "^"^Z" 

The  plaintiffs  are  merchants,  carrying  on  business  at  entered  into  an 

Liverpool,  under  the  firm  of  Brown,  Shipley,  &  Co.,  and  which  the  « El- 
len "  was,  in 
1850  and  1851, 
consigned,  during  several  voyaffes,  to  H.,  a  partner  in  the  firm  of  H.  &  C.  H.,  at  New  Orleans,  with  gene- 
ral instmctions  to  do  the  hest  he  could,  eiUier  in  loading  the  vessel  on  fr^ht,  or  shipping  cotton,  on 
the  joint  account  of  S.  and  H.  On  those  occasions,  as  is  usual  when  cotton  is  shipped  on  account 
of  she  shipowner,  a  nominal  fireight,  or  '^  no  freight,  being  owner's  property,**  was  inserted  in  the 
bills  of  lading;  but,  in  stating  the  partnership  accounts  in  respect  of  the  sale  of  the  cotton,  the  cur- 
rent rate  of  freight  was  charged  in  &vour  of  S.,  and  to  the  debit  of  the  joint  adventure.  On  the 
4th  of  April,  1851,  S.  wrote  to  H.  in  these  terms: — ^"  We  hope  you  have  bought  cotton,  and  th!\t 
the  'Ellen*  has  arrived.  What  you  do,  we  will  confirm.*'  Again,  on  the  26th  of  April: — **"  What- 
ever you  do  for  the  '  Ellen*  will  be  confirmed  by  us.*'  On  the  8th  of  May,  1851,  H.  &  C.  H.  shipped 
on  board  the  **  Ellen*'  447  bales  of  cotton;  and  the  master  signed  a  bill  of  lading,  by  which  the  cot- 
ton was  **  to  be  delivered  unto  order  or  to  assigns,  he  or  they  paying  freight  for  the  said  cotton  Is. 
per  bale,  being  owner's  property,  when  draft  against  same  is  paid,  say  35902.  9s.  8(/.,  with  primage 
and  average  accustomed."  On  the  15th  of  May,  H.  &  C.  H.  again  shipped  381  bales  of  cotton, 
and  a  similar  bill  of  hiding  was  signed  by  the  master.  The  draft  for  35902.  9s.  Sd.,  dated  8th  of 
May,  1851,  was  for  the  invoice  price  of  the  cotton,  and  was  on  the  firm  of  which  S.  was  a  partner, 
and  was  purchased,  on  the  day  of  its  date,  by  the  plaintifia,  merchants  at  New  Orleans,  who  took, 
at  the  same  time,  from  the  shippers,  an  indorsement  in  blank  of  the  first  bill  of  lading,  as  a  security 
for  the  due  payment  of  the  draft.  A  bill  of  exchange,  dated  1 5th  of  May,  1 85 1 ,  for  3 1 692. 1 9s.  3«f., 
was  in  like  manner  drawn  for  the  price  of  the  cotton  in  the  second  bill  of  hiding;  and  that  bill  of 
exchange  was  also  purchased  by  the  phdntifis,  the  second  bill  of  hiding  being  also  indorsed  to  them. 
In  both  cases  the  cotton  was  purchased  of  third  persons,  and  not  of  the  plaintiffs.  These  bills,  when 
due,  were  dishonoured  by  S.,  and  taken  up  by  the  plaintiffs.  On  the  10th  of  May,  1851,  S.,  being 
indebted  to  the  defendants,  assigned  to  them  the  ^  Ellen**  by  way  of  mortgage,  with  all  her  fireight 
and  earnings,  with  power  of  sale  and  authority  to  receive  freight.  The  **  Ellen**  arrived  at  Liverpool 
on  the  28th  of  July,  1851,  when  the  defendants  took  possession  of  her  and  her  cargo,  and 
claimed  from  the  plaintiffs,  as  indorsees  of  the  bills  of  lading,  payment  of  the  current  rate  of  fireight 
The  plaintiffs  tendered  the  amount  of  freight  reserved  by  the  bills  of  lading,  which  being  refused, 
they  paid  the  amount  churned,  under  protest,  and  brought  this  action  for  money  received  to  their 
xae:—JIeld^  that  the  plaintiffs  were  entitled  to  recover,  since  the  circumstances  shewed  a  clear  au- 
thority frt>m  S.  to  H.  to  ship  the  cotton  upon  the  terms  of  the  bills  of  lading;  and  although  the 
second  of  those  bills  was  signed  after  the  mortgage,  yet  it  did  not  invalidate  the  transaction  as 
against  the  plaintiffs,  who  took  the  bills  bon&  fide  and  without  notice. 
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1852.  at  New  Orleans,  under  the  firm  of  Samuel  Nicholson  &  Co. 
This  is  an  action  on  promises  for  money  paid,  had,  and  re- 
ceived, &c.,  to  which  the  defendants  have  pleaded  the 
general  issue.  The  action  is  brought  to  recover  back 
money  paid  to  the  defendants  under  protest  by  the  plain- 
tiffs, as  indorsees  of  two  bills  of  lading  of  cotton,  shipped 
by  Messrs.  Henry  &  Charles  Holland  on  board  the  ship 
"  Ellen,"  William  Sheppard,  master,  at  New  Orleans,  for 
Liverpool.  One  of  the  bills  of  lading  is  dated  7th  May, 
1851,  and  is  for  447  bales,  to  be  delivered  unto  "  order  or 
to  assigns,  he  or  they  paying  freight  for  the  said  cotton 
one  shilling  per  bale,  being  owner's  property,  when  draft 
against  same  is  paid,  say  35902.  9&  8(2.,  with  primage  and 
average  accustomed."  The  other  bill  of  lading  is  dated 
15th  of  May,  1851,  and  is  for  381  bales,  to  be  delivered  unto 
"order  or  to  assigns,  he  or  they  paying  freight  for  the  said 
cotton  at  the  rate  of  one  shilling  per  bale,  with  primage 
and  average  accustomed."  Both  bills  of  lading  were  signed 
by  the  master. 

The  cotton  mentioned  in  the  two  bills  of  lading  was 
purchased  by  the  shippers,  for  the  purpose  of  shipping  it 
on  joint  account  of  Mr.  Henry  Holland  of  New  Orleans, 
and  Mr.  William  Stock  of  Liverpool,  the  latter  trading  un- 
der the  firm  of  Thomas  &  William  Stock.  Mr.  Stock  was 
the  sole  registered  owner  of  the  ship.  It  is  usual,  where 
cotton  is  shipped  on  account  of  the  ship  owner,  to  insert 
in  the  bills  of  lading  a  nominal  freight  or  "  freight  at  no 
rate,  being  owner's  property,"  and  in  such  cases  the  shipper 
is  enabled  to  sell  bills  drawn  against  the  shipment  upon 
better  terms,  or  to  obtain  a  larger  advance,  than  where  full 
freight  is  charged. 

Mr.  Henry  Holland  being  in  England  in  the  autumn  of 
1849,  Mr.  Stock  arranged  with  him  to  send  the  "  Ellen"  to 
his  consignment  at  New  Orleans,  with  general  instructions 
to  do  the  best  he  could  for  the  vessel,  either  in  loading  her 
on  freight,  or  shipping  cotton  on  joint  account  of  Mr.  Stock 
and  Mr.  Holland. 
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In  the  years  1850  and  1851,  the ''  Ellen"  performed  three 
voyages  between  New  Orleans  and  liverpooL  On  each  of 
these  voyages  Mr.  Holland  made  various  shipments  of  cot- 
ton on  joint  account  of  himself  and  Mr.  Stock,  and  the 
bills  of  lading  were  filled  up  in  manner  following:  [The 
case  then  set  out  several  bills  of  lading,  some  of  which 
were  ^'no  freight,  being  owner's  property,  when  draffc 
favour,''  and  others  "  no  freight,  being  on  account  of  owners 
of  said  vessel/'] 

In  stating  the  partnership  accounts  as  between  them- 
selves, the  current  rate  of  freight  was  charged  in  the  ac- 
count sales  of  the  cotton  in  favour  of  Mr.  Stock,  and  to  the 
debit  of  the  joint  adventures.  The  shipments  in  question 
in  this  cause  were  made  upon  the  third  of  the  said  voyages. 
With  reference  to  the  loading  of  the  "  Ellen  "  during  the 
two  previous  voyages,  (amongst  other  correspondence),  on 
16th  April,  1850,  Mr.  Holland  wrote  to  Mr.  Stock  as  fol- 
lows;— "I  have  also  to  advise  that,  under  the  date  of  the 
9th  instant,  I  drew  upon  you  at  sixty  days  sight  in  favour 
of  Samuel  Nicholson,  for  44967. 138.  6cL  sterling,  against  401 
bales  cotton  per  *  Ellen ;'  and  this  day  I  have  drawn  upon 
you  at  sixty  days  sight  in  favour  of  Samuel  Nicholson  & 
Co.,  for  39762.  15a,  against  331  bales  cotton,  which  please 
accept  on  presentation.  The  bills  of  lading  accompany 
the  bills.''  Again,  on  the  18th  of  April,  1850,  "  The  bills 
of  lading  for  the  cotton  are  filled  up  without  freight,  but 
in  the  account  sales  you  will  charge  the  current  rate  of 
l8.  4d,  per  lb."  On  the  13th  of  October,  1850,  Mr.  Hol- 
land wrote  so  Mr.  Stock  as  follows:  "We  have  made  fur- 
ther purchases  on  our  joint  account,  say  to  the  extent  of 
195  B&,  by  picking  up  small  lots,  wherever  we  could 
find  the  cheapest  cotton.  We  succeeded  in  being  able  to 
negotiate  upon  you  to  this  extent  by  giving  B./L.  at  no 
freight,  but  we  doubt  much  if  we  can  go  further;  there 
seems  to  be  an  objection  in  taking  bills  upon  you  over  this 
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1852.^  extent,  and  in  fact  we  are  obliged  to  give  security  for  what 
we  have  akeady  done/' 

The  following  (amongst  other)  correspondence  subse- 
quently passed  between  Mr.  Stock  and  Mr.  Holland  before 
the  date  of  the  mortgage  after  mentioned.  On  the  28th 
of  March,  1851,  Mr.  Stock  wrote  to  Mr.  Holland— "We 
hope  the  '  Ellen'  will  arrive  in  time  for  a  big  freight  If 
you  buy  cotton,  and  freights  go  down,  it  will  do  well,  as 
our  market  is  considerably  better."  Again,  on  the  4th  of 
April,  1851 — "We  hope  you  have  bought  cotton,  and  that 
the  ^  Ellen'  has  arrived.  What  you  do  we  will  confirm." 
Again,  on  the  26th  of  April,  "  Whatever  you  do  for  the 
'  Ellen,'  will  be  confirmed  by  us."  On  the  3rd  of  May, 
1851,  Mr.  Holland  wrote  to  Mr.  Stock:  "  We  have  now  to 
advise  that  we  have  purchased,  on  joint  account  of  your- 
selves and  the  writer,  234  bales  cotton  at  9fcZ.,  42  bales  at 
9d,  151  bales  at  8d.,  and  24  bales  at  Sid.  per  lb.,  together 
451  bales,  which  we  are  shipping  on  board  the  'Ellen.' 
We  think  we  shall  continue  our  shipments  to  a  further 
extent  during  the  coming  week." 

Unless  as  appears  from  the  facts  above  stated,  and  the 
course  of  dealing  to  be  implied  therefrom,  Mr.  Holland 
received  from  Mr.  Stock  no  authority  to  fill  up  the  bills  of 
lading  in  question  in  the  manner  before  set  out,  nor  had 
the  defendants  any  knowledge,  until  after  the  arrival  of 
the  "  Ellen"  in  England  from  the  voyage  in  question,  of 
the  facts  and  correspondence  in  reference  to  the  purchase 
and  loading  of  the  cotton  on  any  of  the  three  voyages. 

The  draft  for  3590t  9«.  8d,  referred  to  in  the  first  bill 
of  lading,  was  a  bill  for  that  amount,  being  for  the  invoice 
price  of  the  cotton  mentioned  in  the  first  bill  of  lading, 
dated  the  8th  of  May,  1851,  drawn  by  the  shippers  upon 
the  firm  of  Thomas  &  William  Stock,  and  was  purchased 
on  its  date  by  the  plaintiffs'  house  at  New  Orleans,  who  at 
the  same  time  took  from  the  shippers  the  first  bill  of  lading 
indorsed  in  blank,  as  security  for  the  due  payment  of  the 
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draft.  The  shippers  also  drew  a  bill,  dated  the  15th  of  1862. 
May,  1851,  for  81691  I9a.  3d.,  being  for  the  invoice  price 
of  the  cotton  mentioned  in  the  second  bill  of  lading,  and 
this  bill  was  in  like  manner  purchased  by  the  plaintiffs, 
who  at  the  same  time  took  the  second  bill  of  lading  in- 
dorsed in  blank  as  security  for  due  payment  thereof  In 
both  cases  the  cotton  was  purchased  from  third  persons, 
and  not  from  the  plaintiffs. 

These  bills  of  exchange  were  drawn  and  negotiated,  and 
the  bills  of  lading  were  indorsed  to  secure  the  same  as 
aforesaid,  in  the  usual  course  of  business.  Both  bills  were 
accepted  by  Mr.  Stock  under  the  name  and  style  of  his 
said  firm,  but  were  dishonoured  and  protested  for  non- 
payment, and  were  at  maturity,  and  before  the  commence- 
ment of  this  action,  taken  up  by  the  plaintiffs,  who  are 
now  the  holders  thereof.  After  the  date  of  the  first  bill 
of  lading,  but  before  the  date  of  the  second,  Mr.  Stock, 
being  largely  indebted  to  the  defendants,  by  bill  of  sale, 
dated  the  10th  of  May,  1851,  assigned  to  the  defendants 
by  way  of  mortgage,  with  powers  of  sale  for  raising  and 
securing  payment  of  the  debt,  the  entirety  of  the  said 
ship,  "  and  all  and  singular  the  freight  and  earnings  of 
the  said  vessel  during  the  continuance  of  this  security, 
and  all  policies  of  insurance,  charter-parties,  bills  of  lad- 
ing, and  all  other  securities  for  or  relating  to  the  same; 
with  full  power  and  authority  for  the  said  R  F.  North  and 
J.  Hobson,  as  the  attomies  hereby  irrevocably  appointed 
of  the  said  W.  Stock,  to  ask,  demand,  sue  for,  recover,  and 
receive  the  said  freight  and  earnings  hereby  assigned,  and 
to  give  good  and  sujHicient  discharges,"  At  the  time  of  ne- 
gotiating this  mortgage,  Mr.  Stock  stated  to  the  defendants 
that  he  expected  the  freight  of  the  "  Ellen  "  would  amount 
to  1 400Z.  or  1500Z.  If  freight  at  the  current  rate  had  been 
charged  upon  the  two  shipments  in  question,  the  amount 
would  have  been  65 2Z.  1&  The  actual  freight  earned  upon 
other  goods  carried  upon  the  same  voyages  was  495/.  11^. 
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1852.  The  "Ellen"  arrived  at  Liverpool  on  the  28th  of  July, 

1851,  and  the  defendants  immediately  took  possession  of 
her  and  her  cargo,  and  claimed  payment  from  the  plaintiffs, 
as  consignees  of  the  said  cotton,  of  freight  thereon  accord- 
ing to  the  current  rate,  with  primage  thereon,  viz.,  352Z. 
0^.  3d,  in  respect  of  the  447  bales  comprised  in  the  first 
bill  of  lading,  and  3001.  Os.  9(i,  in  respect  of  the  381  bales 
comprised  in  the  second  bill  of  lading;  which  sums  re- 
spectively it  is  admitted  would  be  a  reasonable  freight, 
with  primage  thereon,  if  taken  irrespective  of  the  rate  of 
freight  mentioned  in  the  bills  of  lading. 

The* plaintiffs  tendered  to  the  defendants,  in  respect  of 
the  cotton  comprised  in  the  first  bill  of  lading,  the  sum  of 
23Z.  98.  5d.,  and  in  respect  of  the  cotton  comprised  in  the 
second  bill  of  lading,  the  sum  of  201.  Oa.  Id,  such  sums 
being  the  amount  of  freight,  with  primage  thereon,  ac- 
cording to  the  said  rate  of  one  shilling  per  bale,  specified 
in  the  bills  of  lading  respectively;  and  they  demanded  the 
delivery  of  the  said  cotton:  but  the  defendants  refiised  to 
deliver  the  same  without  payment  of  the  said  sums  of 
8521  Os.  3d  and  300L  Os.  9d;  which  sums  were  there- 
upon paid  to  them  by  the  plaintiffs  under  protest,  and  in 
order  to  obtain  delivery  of  the  cotton. 

The  plaintiffs,  before  the  commencement  of  this  action, 
made  separate  demands  upon  thfe  defendants  for  the  pay- 
ment of  the  sums  of  S2SI.  lOs.  lOd.  and  2S01.  Os.  8d  re- 
spectively, being  the  amounts  which  they  claim  as  having 
been  overpaid  in  respect  of  freight  and  primage  on  the  said 
cotton.  The  defendants  refused  to  pay  the  said  sums,  or 
any  part  thereof 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  the  sums  so  demanded,  or 
either  of  them,  or  any  part  of  the  same  respectively.  If 
the  Court  should  be  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover,  then  the  defendants  are  to  withdraw 
their  plea,  and  judgment  is  to  be  entered  for  the  plaintiffs 
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by  nil  dicit,  for  such  amount  as  the  Court  shall  determine.         1852. 
If  the  Court  should  be  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover  any  part  of  the  money  so  paid  by 
them,  then  a  nolle  prosequi  is  to  be  entered  by  the  plain- 
tiffs. 

CowliTiff  argued  for  the  plaintiffs  in  last  Trinity  Term 
(June  2  and  7). — The  plaintiffs  are  entitled  to  recover 
the  two  sums  in  question,  since  they  were  paid  without 
consideration,  and  in  order  to  obtain  possession  of  their 
goods.  The  cotton  was  purchased  by  Messrs.  Henry  & 
Charles  Holland;  and  therefore,  at  that  time,  it  was  clear- 
ly their  property.  No  funds  having  been  supplied  to  them, 
for  the  purpose  of  raising  funds  they  drew  two  bills  of  ex- 
change on  Stock,  the  shipowner,  each  bill  being  for  the 
amount  of  the  invoice  price  of  the  cotton  mentioned  in 
the  bills  of  lading.  The  plaintiffs  purchased  the  bills  of 
exchange;  and  the  bills  of  lading,  which  were  drawn  so  as 
to  preserve  the  right  of  property  in  the  shippers,  were  in- 
dorsed and  delivered  to  the  plaintiffs  as  a  security  for  the 
due  payment?of  the  bills  of  exchange.  That  transaction 
was  in  accordance  with  the  usual  course  of  business:  Tur- 
ner  v.  The  Trustees  of  the  Liverpool  Docks  (a),  Jenkyns  v. 
Brown  (6).  Hence,  the  property  in  each  cargo  at  the  time 
of  the  shipment  was  in  the  plaintiffs,  though  perhaps 
they  were  merely  in  the  situation  of  mortgagees,  and  en- 
titled to  reimburse  themselves  for  the  money  advanced 
Then,  what  rights  have  the  defendants?  That  depends 
upon  whether  they  have  any  lien  on  the  cargoes;  but  they 
can  have  none,  for  the  bills  of  lading  reserve  a  certain 
amount  of  freight,  and  that  has  been  paid.  The  bills  of 
lading  cannot  be  construed  as  meaning  that  the  cotton 
was  to  be  carried  freight  free,  or  for  a  nominal  freight 
only,  in  the  event  of  its  becoming  the  owner's  property; 

(a)  6  Exch.  643.  (6)  19  L.  J.,  Q.  B.,  286. 
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1852.  since  in  that  case  all  claim  to  freight  would  cease.  In  no 
view  can  any  lien  exist,  for  a  lien  could  only  attach  in  re- 
spect of  the  amount  of  freight  reserved;  and,  admitting 
that  the  cotton  was  improperly  shipped  on  these  terms, 
that  is  only  ground  for  a  cross  action.  That  Henry  Hol- 
land had  authority  to  bind  Stock  by  entering  into  a  con- 
tract, by  which  the  cotton  was  to  be  delivered  to  a  third 
person  freight  free  or  for  a  nominal  freight,  is  evident 
from  the  letters  of  the  28th  of  March,  1851,  the  4th  of 
April,  1851,  and  26th  of  April,  1851.  The  cotton  was 
shipped  on  the  joint  account  of  Henry  Holland  and  Stock; 
and  it  is  no  real  objection,  that  the  bills  of  lading  made  it 
deliverable  to  the  order  of  the  shippers,  for  that  was  ne- 
cessary for  their  security,  and  in  conformity  with  the  esta- 
blished usage  of  trade  and  the  previous  course  of  deal- 
ing between  the  parties.  [He  referred  to  the  language  of 
former  bills  of  lading  and  correspondence.]  Then,  if  the 
agreement  to  carry  "  freight  free"  or  for  a  nominal  freight 
was  binding  on  Stock,  it  is  binding  on  the  defendants,  his 
mortgagees.  With  regard  to  the  first  cargo,  the  defendants 
can  have  no  claim  which  Stock  himself  would  not  have 
had;  for  the  first  bill  of  lading  was  signed  and  the  con- 
tract complete  before  the  date  of  the  mortgage.  It  is  true 
that  the  other  bill  of  lading  was  signed  after  the  mortgage, 
but  it  was  signed  under  an  authority  given  before.  The 
owner  cannot,  by  mortgaging  his  ship,  destroy  the  interest 
which  he  has  previously  created;  but  the  mortgagee  must 
take  the  property  subject  to  all  contracts  and  authority 
theretofore  made  or  given.  If  a  high  rate  of  freight  had 
been  reserved  by  the  bills  of  lading,  could  the  plaintiffs 
have  excused  themselves  from  pa3ring  it,  on  the  ground 
that  the  authority  to  make  such  a  contract  was  defeated 
by  the  mortgage?  Henry  Holland  filled  two  capacities; 
he  was  the  partner  of  Charles  Holland,  the  firm  being  the 
purchaser  of  the  cotton  which  was  transferred  to  the  plain- 
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tiflfe.  He  was  also  the  joint  adventurer  with  Stock,  in 
which  latter  capacity  only  he  agreed  with  him  to  join  in 
payment  of  freight;  therefore,  any  arrangement  so  made 
must  necessarily  be  subservient  to  the  rights  of  the  plain- 
tiffs, derived  from  the  owners  of  the  property. 


1852. 


MettisMoT  the  defendants. — The  defendants,  as  mortgar 
gees,  are  entitled  to  the  freight  claimed.  Formerly  it 
was  considered  that,  where  goods  were  shipped  on  board 
the  vendee's  vessel,  the  right  of  lien  or  stoppage  in  trans- 
itu was  at  an  end;  but  the  cases  of  Van  Casteel  v.  Book- 
er (a)  and  Turner  v.  The  Trustees  of  ike  Liverpool  Docks  (b) 
shew  that,  notwithstanding  a  delivery  on  board  the  ven- 
dee's ship,  the  vendor  may  preserve  his  rights,  by  making 
the  goods  deliverable  to  his  order  or  assigns.  A  further 
advantage  is  now  sought  for,  viz.  that  an  unpaid  vendor 
should  have  a  property  in  the  consignment  without  pay- 
ing any  freight,  for  such  would  be  the  practical  effect  of  a 
decision  in  the  plaintiffs'  favour.  As  regards  the  first 
cargo,  the  meaning  of  the  contract  in  the  bill  of  lading  is, 
that  the  goods  are  to  be  held  to  the  order  of  the  shippers, 
until  it  is  ascertained  whether  the  bill  of  exchange  drawn 
against  the  consignment  is  paid,  and,  if  so,  the  goods  are 
to  become  the  property  of  the  consignee.  A  nominal 
freight  was  inserted,  because  there  was  no  intention  that 
freight  should  be  paid  at  all  events,  since  the  goods  might 
become  the  shipowner's  property;  but  the  bills  not  having 
been  paid,  the  propertyremained  in  the  shippers,  and  there- 
fore the  current  rate  of  freight  was  payable.  It  was  for 
the  benefit  of  the  plaintiffs  that  they  should  not  be  obliged 
to  pay  freight  before  it  was  known  whether  the  bills  would 
be  honoured.  This  point  was  not  decided  in  Turner  v. 
The  Trustees  of  the  Liverpool  Bocks,  where  the  language  of 
the  bill  of  lading  was  "  being  owner's  property,"  and  not 


(a)  2  £xch.  691. 


(h)  6  Exch.  543. 
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1852.  as  here  ''  being  owner's  property  when  draft  against  same 
is  paid"  Those  latter  words  shew  that  the  parties  never 
meant  that  a  nominal  freight  only  should  be  paid  in  the 
event  of  the  drafts  being  dishonoured.  The  real  shipper 
was  H.  Holland^  on  the  joint  account  of  himself  and  Stocky 
and  the  intention  was  that,  if  the  shipowner  did  not  get 
the  goods,  freight  should  be  paid  for  the  use  of  the  ship- 
Assuming,  however,  that  such  is  not  the  true  construction 
of  the  bills  of  lading,  EL  Holland  had  no  power  to  bind 
Stock  by  a  contract  that  the  cotton  should  be  delivered 
freight  free  or  for  a  nominal  freight  to  any  one  but  him- 
self Suppose  Stock  had  paid  the  bills  of  exchange,  or 
H.  Holland  had  indorsed  the  bills  of  lading  to  him,  would 
not  the  defendants,  as  mortgagees,  have  had  a  lien  for 
freight  as  against  Stock?  It  is  clear  that  he,  having  pledg- 
ed the  vessel  and  its  earnings,  would  be  liable  to  pay  freight, 
notwithstanding  the  goods  were  carried  on  his  own  ac- 
count Then,  if  so,  the  defendants  have  a  lien  as  against 
H.  Holland,  for  the  correspondence  shews  that,  as  between 
him  and  Stock,  freight  was  payable  at  the  current  rate. 
At  all  events,  the  defendants  are  entitled  to  freight  upon 
the  cai^o  mentioned  in  the  second  bill  of  lading,  which 
bears  date  subsequently  to  the  mortgage.  A  person  who 
is  sole  owner  of  a  ship  and  joint  owner  of  its  cargo,  may, 
by  assigning  the  ship,  pass  the  right  to  freight  as  incident 
to  the  transfer.  If  H.  Holland  had  indorsed  the  bill  of 
lading  to  Stock  after  the  mortgage,  and  the  latter  had  de- 
livered it  to  a  third  person,  the  mortgagees  would,  as 
against  him,  have  had  a  lien  for  freight.  Where  by  the 
terms  of  a  charter-party  certain  freight  is  payable  to  a 
shipowner,  the  consignee  of  the  vessel  cannot,  by  signing 
bills  of  lading  reserving  a  different  amount  of  freight,  de* 
feat  the  shipowner  s  rights,  but  his  lien  attaches  the  mo- 
ment the  goods  are  put  on  board,  even  as  against  the  in- 
dorsee of  the  bill  of  lading,  whether  he  has  had  notice  of 
the  terms  of  the  charter-party  or  not:  Faith  v.  The  East 
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India  Company  (a),  Small  v.  Moates  (b).  Here  the  bill  of  1852. 
lading  does  not  disclose  the  true  contract,  which,  as  be- 
tween H.  Holland  and  Stock,  was  a  pamership  transaction ; 
and  it  was  competent  for  the  latter  to  agree  with  the  de- 
fendants to  pay  them  freight  for  the  cargo  to  be  carried 
on  board  the  ship  which  he  then  assigned;  and  such  agree- 
ment, if  good  as  against  Stock,  is  also  good  as  against  H. 
Holland.  The  decisions  with  reference  to  bills  of  lading 
operating  as  an  estoppel^  are  founded  on  the  well-known 
maxim  of  law,  that,  if  a  person  wilfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  facts  with  a 
view  to  his  acting  upon  them,  and  he  in  consequence  does 
so  act,  the  former  is  concluded  from  denying  that  such  a 
state  of  things  in  reality  existed:  Abbott  on  Shipping,  p. 
323,  8th  ed. ;  Howard  v.  Tucker  (c).  That  rule,  however, 
applies  only  as  between  the  shipper  and  the  assignee  of 
the  bill  of  lading;  but  between  the  shipper  and  shipowner, 
the  bill  of  lading  is  not  conclusive:  Orant  y, Norway  (d). 
Here  the  master  had  no  authority  to  sign  bills  of  lading 
freight  free  or  for  a  nominal  freight;  and  there  is  a  valid 
contract  for  freight  made  with  the  defendants,  by  the  per- 
son who  was  owner  of  the  ship  and  also  joint  owner  of 
the  cargo. 

Cowling  in  reply. — If  the  argument  for  the  defendants 
were  to  prevail,  it  would  impede  the  purchasing  and  ship- 
ping of  cotton  on  behalf  of  shipowners.  Indeed  no  person 
could  safely  deal  with  the  captain  of  a  vessel,  without  first 
inquiring  whether  it  was  mortgaged.  Turner  v.  The  Trus- 
tees ofihe  Liverpool  Docks  introduced  no  new  doctrine, 
but  only  confiirmed  the  decision  of  this  Court  in  EUershaw 
V.  Magniac  (e).  The  second  bill  of  lading  does  not  contain 
the  words  "  being  owner's  property,"  which  are  only  explan- 

(a)  4  B.  &  Aid.  630.  (d)  10  C.  B.  665. 

(6)  9  Bing.  674.  (e)  6  Exch.  570. 

(c)  1  B.  &  Ad.  712. 
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1852.  atory  of  the  reason  why  freight  is  not  required,  and  may 
be  rejected  as  surplusage.  The  absolute  direction  in  the 
bills  of  lading  to  deliver  the  goods  "to  order  or  assigns" 
cannot  be  qualified  by  any  private  arrangement  between 
the  owners  of  the  goods.  Then,  with  regard  to  the  second 
bill  of  lading,  the  mortgage  gave  no  lien  as  against  Stock, 
for  there  was  no  contract  for  freight  irrespectively  of  the 
bill  of  lading,  nor  could  any  be  implied  Faith  v.  The  East 
India  Companyy  and  SmaU  v.  Moates,  are  distinguishable, 
because  in  those  cases  there  was  an  express  contract  that 
the  shipowner  should  have  a  lien  for  the  chartered  freight. 
Here  the  mortgage  reserves  no  right  of  lien  on  the  cargo, 
even  if  it  were  Stock'a  Those  cases,  however,  shew  that, 
with  respect  to  third  persons,  a  bill  of  lading  is  conclusiva 
Moreover,  the  plaintiffs,  who  claim  under  Henry  &  Charles 
Holland,  cannot  be  affected  by  any  rights  which  the  de- 
fendants may  have  against  Stock,  or  Stock  and  Henry 
Holland.  But  even  if  the  plaintiffs  did  claim  under  Stock, 
the  authority  given  by  him  to  Henry  Holland  could  not  be 
revoked  by  a  mortgagee  without  notice.  The  judgment 
otBayley,  J.,  in  Pope  v.  Biggs  (a)  supports  that  proposi- 
tion. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  an  action  for  money  had  and 
received,  brought  to  recover  back  money  paid  to  the  de- 
fendants under  protest,  in  order  to  obtain  the  possession  of 
certain  "bales  of  cotton,  shipped  on  board  the  "  Ellen,"  and 
brought  from  New  Orleans  to  Liverpool.  The  plaintiffs 
claimed  the  goods  as  indorsees  under  two  bills  of  lading. 
The  defendants  claimed  to  retain  the  goods  as  mortgagees 
of  the  vessel,  until  payment  of  the  freight  alleged  to  be 

(a)  9  B.  &  C.  245. 
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due  for  the  carriage  of  the  cotton  from  NewOrleans  to  Liver-  1852. 
pool;  and  the  question  in  the  case  is,  whether  the  claim  to 
freight,  made  hj  the  defendants,  is  well  founded  as  to  both 
or  either  of  the  bills  of  lading.  If  it  be  not  well  founded 
as  to  both,  the  plaintiffs  are  entitled  to  the  judgment  of  the 
Court,  to  the  amount  of  the  sum  of  money  paid  upon  one 
or  both  of  the  bills  of  lading.  If  it  be  well  founded  as  to 
both,  the  defendants  are  entitled  to  our  judgment 

The  transactions,  out  of  which  the  question  arose,  were 
these: — ^William  Stock,  of  Liverpool,  trading  under  the  firm 
of  Thomas  &  William  Stock,  the  sole  registered  owner  of 
the  "  Ellen,"  and  Henry  Holland,  of  New  Orleans,  entered 
into  an  arrangement,  under  which  the  "Ellen"  was  consign- 
ed, during  several  voyages  in  1850  and  1851,  to  Henry  Hol- 
land, with  general  instructions  to  do  the  best  he  could, 
either  in  loading  the  vessel  on  freight  or  shipping  cotton 
on  joint  account  of  Stock  and  Holland  It  is  stated  in  the 
case  to  be  usual,  when  cotton  is  shipped  on  account  of  the 
shipowner,  to  insert  in  the  bill  of  lading  a  nominal  freight, 
or  "no  freight  being  owners  property."  This  practice 
enables  the  shipper  to  sell  bills  drawn  against  the  shipment 
upon  better  terms,  or  to  obtain  a  larger  advance  than  if 
full  freight  is  charged;  and  it  had  obtained  in  several  in- 
stances before  the  voyage  in  question,  on  the  occasion  of 
other  shipments  by  Henry  Holland  on  joint  account  of 
Stock  and  Holland.  In  stating  the  partnership  accounts 
between  themselves,  the  current  rate  of  freight  was  charged 
in  the  account  sales  of  the  cotton  in  favour  of  William 
Stock,  and  to  the  debit  of  the  joint  adventure.  On  the 
4th  April,  1851,  Stock  wrote  to  Holland  in  these  terms: — 
"  We  hope  you  have  bought  cotton,  and  that  the  '  Ellen ' 
has  arrived.  What  you  do,  we  will  confirm."  And  again, 
on  the  26th  April,  "Whatever  you  do  for  the  'Ellen,'  will 
be  confirmed  by  us."  The  first  bill  of  lading  was  dated 
the  8th  May,  1851,  and  was  for  447  bales  of  cotton,  ship- 
ped by  Messrs.  Henry  &  Charles  Holland,  to  be  delivered 
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1862.  unto  order  or  to  assigns,  "  he  or  they  paying  freight  for 
the  said  cotton  one  shilling  per  bale,  being  owner  s  pro- 
perty, when  draft  against  same  is  paid,  say  35902.  98.  8(2., 
with  primage  and  average  accustomed.''  The  other  was 
dated  the  15  th  May,  1851,  and  was  for  381  bales,  with  a 
similar  clause  as  to  freight:  these  bills  of  lading  were  signed 
by  the  Master  of  the  "  Ellen."  The  draft  for  3590Z.  9«.  8(2., 
referred  to  in  the  first  bill  of  lading,  was  drawn  for  the  in- 
voice price  of  the  cotton  in  that  bill  of  lading,  dated  8th 
May,  1851,  on  the  firm  of  Thomas  &  William  Stock,  and 
was  purchased  on  the  day  of  its  date  by  the  plaintiffs' 
house  at  New  Orleans,  who  took  at  the  same  time  from 
the  shippers  an  indorsement  in  blank  of  the  first  bill  of 
lading,  as  security  for  the  due  payment  of  the  draft  A  bill 
of  exchange,  dated  15th  May,  1851,  for  3169Z.  19«.  3(2.,  was 
in  like  manner  drawn  for  the  price  of  the  cotton  in  the 
second  bill  of  lading,  which  bill  of  exchange  also  was  pur- 
chased by  the  plaintiffs,  the  second  bill  of  lading  being  in 
like  manner  indorsed  to  them.  In  both  cases,  the  cotton 
was  purchased  of  third  persons,  and  not  from  the  plaintiffs. 
These  bills  when  due  were  dishonoured  by  Stock,  and  were 
taken  up  by  the  plaintiffs,  who  now  hold  them.  On  the 
iOth  May,  1851,  Stock,  being  largely  indebted  to  the  de- 
fendants, assigned  the  ''Ellen"  by  way  of  mortgage,  with  all 
her  freight  and  earnings,  with  power  of  sale,  and  authority 
to  receive  the  freight  On  the  arrival  of  the  "  Ellen  "  (the 
28th  July,  1851),  the  defendants  took  possession  of  her  and 
her  cargo,  and  claimed  payment  of  freight  from  the  plaintiffs 
as  consignees  of  the  cotton.  The  plaintiffs  tendered  the 
freight,  &c.,  due  on  the  bills  of  lading;  but  the  defendants 
refused  to  deliver  the  cotton,  and  demanded  352Z.  Os,  3(2. 
for  freight  of  the  cotton  in  the  first  bill  of  lading,  and 
300Z.  0&  9(2.  for  the  freight  of  the  cotton  in  the  second 
bill  of  lading. 

The  case  was  argued  before  us  on  the  2nd  and  7th  of  June, 
by  Mr.  Cowling  for  the  plaintiffs,  and  Mr.  MeUish  for  the 
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defendants.  On  the  part  of  the  plaintiffs  it  was  contended,  1852. 
that,  as  indorsees  of  the  bills  of  lading,  they  were  entitled 
to  the  goods,  and  upon  the  terms  of  the  bills  of  lading, 
and  were  not  liable  to  pay  the  current  rate  of  freight,  or 
any  other  freight  than  the  bills  of  lading  stipulated  for:  and 
the  case  of  Turner  v.  The  TriLstees  of  the  Liverpool  Docks  (a) 
was  cited.  For  the  defendants  it  was  contended,  that  the 
goods  never  became  the  property  of  the  shipowner,  and 
that  therefore  they  were  liable  to  freight,  inasmuch  as  the 
circumstance  never  existed  upon  which  their  non-liability 
to  freight  was  made  to  depend:  that  the  shipowner  was 
to  hold  the  cargo  for  the  benefit  of  the  shippers  until  it 
was  ascertained  that  the  bills  of  exchange  would  be  paid; 
and  the  bills  of  exchange  not  having  been  paid,  the  proper- 
ty continued  in  the  shippers,  and  therefore  freight  would 
be  payable  for  all  the  goods;  and  a  distinction  was  taken 
between  this  case  and  Turner  v.  Hie  Trustees  of  the  Liver- 
pool Docks,  as  there  the  goods  were  stated  to  be  '^freight 
free,""  whereas  here  a  certain  rate  of  freight  was  stipulated 
for  on  the  ground  of  the  goods  being  the  property  of  the 
shipowner,  and  that  fact  failing,  the  goods  were  liable  to 
the  current  rate  of  freight,  as  the  real  shipper  was  Henry 
Holland,  on  the  joint  account  of  himself  and  Stock,  or 
of  Charles  &  Henry  Holland.  It  was  also  contended  that, 
as  against  Stock,  the  defendants  would  have  had  a  lien, 
and  therefore  must  have  it  against  the  plaintiffs.  It  was 
also  argued,  that  there  was  no  authority  to  receive  goods 
on  board  with  such  a  stipulation  as  to  freight,  as  the  au- 
thority was  "  to  let  the  ship  on  freight,  or  ship  cotton  on 
joint  account;''  and  at  any  rate,  it  was  argued,  that  as  the 
vendee  of  a  ship  is  entitled  to  the  earnings  of  a  vessel  after 
the  sale,  the  defendants  were  entitled  to  freight  on  the 
goods  in  the  second  bill  of  lading,  which  was  dated  on  the 
15th  of  May,  the  transfer  of  the  ship  having  been  on  the 

(a)  6  Exch.  543 
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10th  of  May.  But  notwithstanding  the  ingenious  argu- 
ment of  the  learned  counsel  for  'the  defendants,  we  are  of 
opinion  that  our  judgment  must  be  for  the  plaintiffs  in 
respect  of  both  the  bills  of  lading. 

It  might  perhaps  be  sufficient  to  say,  that  in  this  case 
there  is  no  evidence  of  any  contract  under  which  the  de- 
fendants can  claim  any  freight  at  all;  but  it  may  be  more 
satisfactory,  as  the  foundation  of  our  judgment,  to  point 
out  that  the  course  of  dealing  between  Holland  and  Stock 
on  former  voyages,  and  the  usage  in  such  matters,  together 
with  the  letters  from  Stock,  clearly  make  out  an  authority 
from  Stock  to  Holland  to  ship  the  goods  upon  the  terms 
of  the  bills  of  lading;  and  the  goods  in  the  first  bill  of  lading 
are  therefore  clearly  chargeable  with  the  freight  of  Is.  per 
bale  only;  and  in  reality  there  is  no  difference  between 
the  second  bill  of  lading  and  the  first,  inasmuch  as  the 
transfer  of  the  vessel  by  the  bill  of  sale  would  not  invali- 
date the  arrangements  made  by  Holland  with  the  autho- 
rity of  Stock,  before  the  transfer  could  be  known.  As 
against  Stock,  the  defendants  might  have  had  a  claim,  in- 
asmuch as  Stock  had  represented  (when  he  transferred  the 
vessel)  that  there  would  be  a  large  sum  due  for  freight; 
but  this  representation  does  not  bind  the  plaintiffs,  who 
were  wholly  ignorant  of  it,  and  who  took  the  bills  of  lad- 
ing bona  fide,  having  given  full  value  for  them,  which 
bills  of  lading  contained  a  stipulated  rate  of  freight,  in 
accordance  with  the  usage  of  trade,  and  fully  sanctioned 
and  authorised  by  the  shipowner,  and  which  stipulated 
freight  was  tendered  by  the  plaintiffs  to  the  defendants. 
For  these  reasons  our  judgment  must  be,  as  to  the  whole 
claim,  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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The  Galvanized  Iron  Company  v.  Wkstoby.  ^^une  2g. 

-L/EBT  against  the  defendant,  as  the  holder  of  100  shares  The  defendant 
in  "The  Galvanized  Iron  Company/'  to  recover  a  call  of  ^^"Z^Z 
21  per  share,  with  interest  ^^^  ^^  a 

™  11        1    /.      "I  Jomt-stock 

Plea,  that  the  defendant  was  not  nor  is  the  holder  of  Company,  com- 
the  said  shares,  modo  et  form4;  concluding  to  the  coun-  L^  un^ 
try. — Upon  which  issue  was  joined.  c!*ifo*the^'^'' 

At  the  trial,  before  PoUock,  C.  B.,  at  the  London  Sittings  P^**^  of  which 
after  Michaelmas  Term,  1851,  the  following  facts  appear-  of  500,000/. 
ed: — In  the  year  1845,  a  joint-stock  Company  was  pro-  ihare8?^^He 
jected  for  the  purpose  of  mining  for  iron  and  coaJ,  and  ^  the  depo- 
manufacturing  and  galvanizing  iron  &c.  The  capital  of  »"»«  ^  in- 
the  Company  was  to  consist  of  500,000i.  in  50,000  shares  regJter^of  ^ 
of  lOi.  each.  One  hundred  shares  were  allotted  to  the  de-  b^e^^ey"' 
fendant,  in  pursuance  of  his  personal  request  to  one  of  the  ®*®^*!d  the 

1.1  1.     t       .  ,  ,   ^  deed  of  settle- 

directors,  and  without  his  having  sent  the  usual  formal  ment.    The 

letter  of  application.     The  defendant  duly  paid  the  depo-  amolmtofca- 

sit  upon  these  shares,  and  his  naime  was  inserted  in  the  8ubMribed!*but 

register  of  shareholders,  and  was  also  mentioned  in  the  *^®  Company 

second  schedule  (a)  of  the  deed  of  settlement,  as  the  holder  business  with 

of  one  huhdred  shares;  but  he  never  executed  the  deed  of  i^b^t^^' 

embanassed, 
an  Act  of  Par- 
h'ament  (11  &  12  Vict.  c.  ciii.)  passed  for  winding  up  theafiairs  of  the  Company.  This  Act,  after  re- 
citing the  deed  of  settlement,  and  that  certain  shares' were  unpaid,  empowered  the  directors  to  sue 
for  calls,  and  enacted  that,  in  such  actions,  the  register  should  be  primA  &cie  evidence  of  the  de- 
fendant being  a  shareholder,  and  of  the  number  of  his  shares,  provided  that  such  calls  should  be 
made  accordmg  to  the  provisions  of  the  deed  of  settlement,  and,  as  regarded  the  liability  of  share- 
holders, should  be  deemed  to  have  been  made  under  such  provisions;  and  also  provided  that  no- 
thing in  that  Act  contained,  except  as  therein  expressly  enacted,  should  render  liable  to  calls  any 
shareholder  or  other  person  who  would  not  have  been  liable  thereto  if  that  Act  had  not  passed. 
The  defendant  having  been  sued  for  calls : — ffeld^  first,  that  the  private  Act  applied  to  ihareholden 
only,  and  that  the  defendant  was  not  liable  as  a  shareholder,  inasmuch  as  he  had  never  executed 
the  deed  of  settlement  Secondly,  that  even  if  the  Act  included  subscribers^  the  defendant  was 
not  liable,  for  his  contract  was  conditional  upon  the  fall  amount  of  capital  being  raised,  and  that 
condition  had  not  been  performed  or  waived — Martin^  B.,  dubitante. 

(o)  This  schBdule  comprised  a      the  subscribers  had  not  paid  calls, 
list  of  20,407  shares,  upon  which      See  sect.  8,  post,  p.  19,  note. 
VOL.  VIII.  C  EXCH. 
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Galvanized 
Iron  Co. 

Wbstoby. 


settlement  or  any  deed  referring  to  it.  In  August,  1 846, 
the  Company  was  completely  registered  under  the  8  & 
9  Vict.  c.  1 1 0.  Several  calls  were  made,  and  notice  of  them 
sent  to  the  defendant;  but  he  paid  none  of  them,  nor  did 
he  do  any  act  with  reference  to  the  Company,  except  pay- 
ing the  above  deposit.  The  whole  amount  of  capital  was 
never  subscribed  for,  and  25,000  shares  only  were  fully 
paid  up.  The  directors  nevertheless  commenced  busi- 
ness; and  the  Company  having  become  embarrassed,  on 
the  22nd  of  July,  1848,  an  Act  of  Parliament,  11  &  12 
Vict  c.  ciii.  (a)  was  passed,  for  dissolving  and  facilitating 


(a)  The  following  are  the  ma- 
terial i>ortions  of  the  11  &  12 
Vict.  c.  ciii,: — 

After  reciting  the  deed  of  set- 
tlement of  the  15th  May,  1846,  it 
proceeds :  "  And  whereas,  at  the 
time  of  the  date  and  execution 
of  such  deed  of  settlement,  the 
number  of  the  shares  in  the  ca- 
pital of  the  Company  actually 
taken,  holden,  or  at  the  disposal 
of  the  directors,  was  45,407, 
whereof  25,000  shares  were  con- 
sidered as  fully  paid  up,  and 
20,407  shares  were  only  in  part 
paid  up  .  .  .  And  whereas  there 
hath  not  been  any  other  share  in 
the  capital  of  the  Company  taken 
since  the  time  of  the  date  and 
execution  of  such  deed  of  settle- 
ment :  And  whereas,  on  the  14th 
day  of  August,  1846,  the  Com- 
pany obtained  the  certificate  of 
its  complete  registration,  pursu- 
ant to  the  Act  for  the  registra- 
tion, incorporation,  and  regula- 
tion of  Joint-stock  Companies: 
And  whereas  the  total  amount 
remaining  impaid  on  such  20,407 
shares  is  51,652^.  or  thereabouts, 
whereof  the  sum  of  6000/.,  or 


thereabouts,  due  in  respect  of 
calls  heretofore  made,  is  secured 
by  bills  of  exchange  and  pro- 
missory notes:  And  whereas  it 
is  apprehended  that  the  Com- 
pany could  not  safely  rely  on 
ultimately  receiving  the  whole 
of  such  sum  of  51,6521.  for  their 
purposes :  And  whereas  it  is  ap- 
prehended that  the  proceedings 
of  the  Company  and  the  directors 
have  in  some  respects  been  il- 
legal, irregular,  or  informal,  and 
doubts  are  in  consequence  enter- 
tained as  to  the  legal  rights  of 
some  of  their  creditors  to  enforce 
their  claims  against  the  Com- 
pany, and  as  to  the  power  of  the 
Company  to  enforce,  without  ex- 
pensive litigation,  the  payment 
of  the  total  amount  remaining 
unpaid  on  such  20,407  shares; 
and  it  is  also  apprehended,  that 
the  difficulties  occasioned  by  such 
doubts  might  lead  to  great  liti- 
gation, and  be  ultimately  pro- 
ductive of  serious  injury  as  well 
to  some  of  such  creditors  as  to 
the  Company :  And  whereas  the 
Company  have  for  some  time 
past  been  in  a  state  of  pecimiary 
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the  winding-up  of  the  affairs  of  the  Company.    Under  the 
provisions  of  that  Act,  the  calls  in  question  were  made. 


1852. 


embarrassment^  and  some  of  the 
shareholders  thereof  have  been 
desirous  of  transferring  their 
shares  in  the  capital  thereof,  and 
have  accordingly  requested  the 
directors  to  take  sach  steps  as, 
according  to  the  terms  of  such 
deed  of  settlement^  are  necessary 
to  give  effect  to  such  transfers: 
And  whereas  the  directors,  not 
having  the  means  of  ascertaining 
the  solvency  of  the  proposed 
transferrees  of  such  shares,  and 
being  apprehensive  that  the  con- 
sequence of  permitting  such  pro- 
posed transfers  to  be  effected 
might  be  to  add  to  the  embar- 
rassments of  the  Company,  by 
rendering  the  ultimate  recovery 
for  the  purposes  of  the  Company 
of  a  further  portion  of  such  sum 
of  51,652^.  improbable,  and  con- 
sidering that  in  the  present  state 
of  the  afltirs  of  the  Company  the 
liability  of  every  shareholder 
thereof  apparently  exceeds  the 
nominal  value  of  his  shares  in 
the  capital  thereof,  and  that  in 
such  deed  of  settlement  no  pro- 
vision was  made  for  the  existing 
condition  of  the  Company,  have 
refused  to  assist  such  sharehold- 
ers in  transferring  such  shares, 
and  some  of  them  have  threat- 
ened legal  proceedings  against 
the  directors  to  compel  them  to 
take  the  steps  necessary  for  the 
effecting  of  such  proposed  ti-ans- 
fer:  And  whereas,  by  reason  of 
the  pecuniary  embarrassments 
of  the  Company,  and  of  the  pre- 
sent condition  of  the  trade  or 


business  in  which  they  have  been 
engaged,  their  affairs  cannot  any 
longer  be  carried  on  with  advan- 
tage, and  it  hath  become  essen- 
tial to  wind  up  the  af&irs  of  the 
Company,"  &c. 

Sect.  1  enacts,  that,  immediate- 
ly after  the  passing  of  the  Act, 
the  Company  shall  be  dissolved 
except  for  the  purposes  of  that 
Act. 

Sect.  8.  "  That,  as  and  from  the 
16th  day  of  May,  1846,  the  capital 
shall  be  deemed  to  have  consisted 
of  the  sum  of  454,070?.  sterling 
money,  divided  into  46,407 
shares  of  lOl.  each,  of  which 
capital  the  sum  of  250,000?.  shall 
be  deemed  to  have  been  on  that 
day  fully  paid  up  and  repre- 
sented by  the  26,000  shares  which 
in  the  second  schedule  to  such 
deed  of  settlement  were  dis- 
tinguished as  free  or  paid-up 
shares ;  and  the  sum  of  204,070?. 
shall  be  deemed  to  have  been  on 
that  day  not  fully  paid  up,  and 
to  have  been  represented  by  the 
20,407  shares  which  in  such 
second  schedule  were  distin- 
guished as  shares  remaining  to 
be  paid  up  on." 

Sect.  29.  "That  the  directors 
may,  from  time  to  time,  when 
and  as  they  shall  think  fit,  call 
up  and  compel  payment  of  such 
sums  of  money  or  instalments  of 
capital,  in  respect  of  so  many  of 
such  26,000  shares  and  20,407 
shares  respectively  as  for  the 
time  being  shall  exist,  as  they 
shall  think  necessary,  and  as 
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It  was  submitted  on  behalf  of  the  defendant,  that  he 
was  not  a  shareholder  liable  for  calls  within  the  meaning 


thej  shall  from  time  to  time  ap- 
point^ yet  80  that  they  shall  not 
make  any  one  call  exceeding  21. 
a  share,  and  that  there  be  an  in- 
terval of  not  less  than  two  months 
between  any  two  snocessive  calls, 
and  that  every  call  be  of  the 
same  amoimt  in  respect  of  every 
share,  and  so  that  any  such  call 
shall  not  be  made  for  any  other 
purpose  than  that  of  providing 
for  the  payment,  satis&ction,  or 
discharge  of  any  of  the  debts, 
liabilities,  or  engagements  of  the 
Ck)mpany  now  existing  or  duly 
incurred  in  carrying  this  Act 
into  execution." 

Sect.  30.  **That>  except  as  by 
this  Act  otherwise  provided, 
every  such  call  shall  be  made 
according  to  the  provisions  of 
the  recited  deed  of  settlement; 
and,  as  regards  the  liabilities  of 
the  shareholders,  the  forfeiture 
of  shares,  and  otherwise,  shall 
be  deemed  to  have  been  made 
imder  such  provisions." 

Sect.  32.  «  That  if  at  any  time 
appointed  by  the  directors  for 
the  payment  of  any  such  simi  of 
money  or  instalment  of  capital, 
any  shareholder  fail  to  pay  the 
same,  the  Company  may  sue 
such  shareholder  for  the  amount 
thereof  unpaid  in  any  Court  of 
law  or  equity  having  competent 
jurisdiction,  and  recover  the 
same,  with  lawful  interest  from 
the  day  on  which  tlie  same  was 
payable." 

Sect.  33.  "  That  in  any  action 
or  suit  by  the  Company  against 


any  shareholder,  to  recover  any 
money  so  unpaid,  it  shall  not  be 
necessary  to  set  forth  the  special 
matter,  but  it  shall  be  suffident 
for  the  Company  to  declare  that 
the  defendant  is  the  holder  of 
one  share  or  more  in  the  Com- 
pany   (stating   the   number  of 
shares),  and  is  indebted  to  the 
Company  in  the  sum  of  money 
so  unpaid  in  respect  of  one  call 
or  more  upon  one  share  or  more 
(stating  the  number  and  amount 
of  each  of  such  calls),  whereby 
an  action  hath  accrued  to  the 
Company  by  virtue  of  this  Act." 
Sect.  34.  <<That,  on  the  trial 
or  hearing  of  such  action  or  suit, 
it  shaU  be  sufficient  to  prove 
that  the  defendant^  at  the  time  of 
making  such  call,  was  the  holder 
of  one  share  or  more  in  the  Com- 
pany, and  that  such  call  was 
in  fact  made,  and  such  notice 
thereof  given,  to  the  defendant 
as  provided  by  this  Act^  and  it 
shall  not  be  necessary  to  prove 
the  appointment  of  the  directors 
who  made  such  call  or  any  other 
matter  whatsoever;  and  there- 
upon the  Company  shall  be  en- 
titled to  recover  what  shall  be 
due  upon  such  call,  with  interest 
thereon,  unless  it  shaU  appear 
either  that  any  such  call  exceeds 
the  amount  prescribed  by  this 
Act,  or  that  due  notice,  as  pre- 
scribed by  this  Act,   was   not 
given,  or  that  the  interval  pre- 
scribed by  this  Act  between  two 
successive  calls  had  not  elapsed, 
or  that  such  call  was  made  for 
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of  that  Act,  inasmuch  as  he  had  never  executed  the  deed 
of  settlement  The  learned  Judge  inclined  to  that  opin- 
ion, but  directed  a  verdict  for  the  plaintiffs,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  he  was  not  liable. 

Crowder  in  last  Hilary  Term  obtained  a  rule  nisi  ac- 
cordingly; against  which 

Sir  F.  Thesiger  and  WiUes  shewed  cause  in  Easter  Term 
(April  29).— The  11  &  12  Vict.  c.  ciii.  s.  35,  renders  the 
register  of  shareholders  prim&  facie  evidence  of  the  defend- 
ant being  a  shareholder.  It  was,  therefore,  incumbent  on 
him  to  establish  that  his  signing  the  deed  was  a  condition 
precedent  to  his  liability  to  pay  calls  under  the  29th  sec- 
tion. For  that  purpose  the  interpretation  clause  (sect.  3) 
of  the  7  &  8  Vict.  c.  110,  was  relied  on,  which  defines  the 
word  "  shareholder"  as  a  "  person  entitled  to  a  share  in  a 
Company,  and  who  has  executed  the  deed  of  settlement, 
or  a  deed  referring  to  it"  That  a  person,  however,  may 
be  liable  for  calls  before  he  has  executed  the  deed  of  set- 
tlement, is  apparent  from  the  26th  section  of  that  Act, 


any  other  purpose  than  that  of 
providing  for  the  payment,  satis- 
£su3tion,  or  discharge  of  any  of 
the  debts,  liabilities,  or  engage- 
ments of  the  Company  now  ex- 
isting, or  duly  incurred  in  carry- 
ing this  Act  into  execution." 

Sect.  35.  "That  the  production 
of  the  register  of  shareholders 
of  the  said  Company  shall  be 
prim&  facie  evidence  of  such  de- 
fendant being  a  shareholder,  and 
of  the  number  and  amount  of  his 
shares." 

Sect.  64.  "Provided  always, 
and  be  it  enacted,  That  this  Act  or 
anything  therein  contained  shall 
not^  except  so  far  as  is  therein 
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expressly  enacted,  render  liable 
to  any  creditor  of  the  Company, 
or  any  person  having  or  alleging 
any  daim  or  demand  against  the 
Company,  the  Company  or  any 
shareholder  or  other  person, 
if  the  Company  or  such  share- 
holder or  other  person  would 
not  have  been  so  liable  if  this 
Act  had  not  been  passed^  or 
render  liable  to  any  call,  contri- 
bution, debt,  claim,  or  demand, 
the  Company  or  any  shareholder 
or  other  person,  if  the  Company 
or  such  shareholder  or  other 
person  would  not  have  been 
liable  thereto  if  this  Act  had 
not  been  passed." 
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which  provides,  "  that  no  shareholder  &c.  shall  be  entitled 
to  receive  any  dividends  or  profits,  or  be  entitled  to  the 
remedies  or  powers  hereby  given  to  shareholders,  until  he 
shall  have  executed  the  deed  of  settlement,  or  a  deed  refer- 
ring to  it/'  That  evidently  contemplates  two  classes  of 
shareholders,  for  it  excludes  those  who  have  not  executed 
the  deed  from  all  the  advantages  and  privileges  which  those 
who  have  executed  it  are  entitled  to  enjoy.  There  being 
no  means  of  compelling  a  shareholder  to  execute  the  deed, 
the  legislature,  in  order  to  give  him  a  motive  to  do  so, 
haa  placed  him  under  this  disability,  that  he  is  liable 
for  calls,  though  he  can  exercise  none  of  the  rights  of  a 
shareholder.  The  interpretation  clause  (sect.  5)  of  the  11 
&  12  Vict.  c.  ciii.,  is  not  at  variance  with  this  view:  it 
enacts,  that  the  word  " '  shareholders'  shall  mean  the  share- 
holders of  the  Company,  and  shall  include  former  share- 
holders and  the  representatives  of  shareholders.*'  HvUon 
V.  Thompson  (a)  and  Norris  v.  Cooper  (b)  are  distinguish- 
able; for  the  question  in  those  cases  was,  whether  the  de- 
fendants were  contributories  within  the  meaning  of  the 
Winding-up  Acts,  11  &  12  Vict.  c.  45  and  12  &  13  Vict.  c. 
1 08. — [Parke,  B. — The  defendant's  name  should  not  have 
been  placed  on  the  register  of  shareholders,  unless  he  had 
done  some  act  to  sanction  the  deviation  from  the  original 
plan.  It  is  well  established,  that  if  a  person  applies  for 
shares  in  a  projected  Company,  the  capital  of  which  is  to 
consist  of  a  definite  number  of  shares,  that  is  a  condition 
precedent;  and  unless  the  entire  amount  of  capital  is  sub- 
scribed for,  the  person  so  applying  does  not  become  a  share- 
holjler :  Fox  v.  Clifton  (c),  Dickinson  v.  Vaipy  (d),  Pitchford 
V.  Davis  (e).  It  is  true,  that  he  may  waive  the  condition, 
or  if  he  signs  the  deed,  he  is  bound  by  its  terms.]  The 
deed  of  settlement  was  in  accordance  with  the  provisions 


(a)  3  H.  L.  Cas.  161. 

(b)  Ibid. 

(c)  4  M.  &  r.  676. 


(d)  10  B.  &  C.  128. 

(e)  5  M.  &  W.  2. 
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of  the  7th  section  of  the  7  &  8  Vict.  c.  1 10,  which  does  not 
require  that  all  the  subscribers  should  sign  it  In  that 
section  the  word  "shareholder''  is  used  as  synonymous 
with  "  subscriber,''  and  it  has  the  same  meaning  in  the 
former  part  of  the  26th  section.  [Parke,  B. — The  word 
"  instalment"  in  that  section  must  mean  an  unpaid  por- 
tion of  the  sum  agreed  to  be  subscribed.  Then  the  ques- 
tion is,  whether  the  same  construction  is  to  be  put  upon 
the  private  Act,  which  enables  the  directors  to  enforce 
contribution  for  loss.]  The  11  &  12  Vict.  c.  ciii.  includes 
all  persons  who,  as  shareholders,  would  be  liable  for  calls 
under  the  7  &  8  Vict.  c.  110. — They  then  referred  to  the 
25th,  27th,  and  65th  sections  of  the  7  &  8  Vict.  c.  110. 
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Crowder  and  Mihvard  in  support  of  the  rule. — ^The  de- 
fendant only  contracted  to  become  a  shareholder  in  the 
Company  provided  the  proposed  amount  of  capital  was 
paid  up,  and  he  never  sanctioned  the  act  of  the  directors 
in  commencing  business  with  less.  The  11  &  12  Vict.  c. 
ciii.  incorporates  the  deed  of  settlement,  and  refers  to  the 
liability  of  the  shareholders  under  the  deed,  which  was 
limited  to  the  amount  of  their  shares;  it  then  enables  the 
directors  to  make  further  calls  for  the  purpose  of  satisfy- 
ing the  claims  on  the  Company.  The  defendant  was  not 
a  shareholder  within  the  meaning  of  the  7  &  8  Vict.  c. 
110,  and  therefore  is  not  liable  to  contribute  as  a  share- 
holder under  the  1 1  &  12  Vict.  c.  ciii.  The  contract  of 
the  subscribers  to  become  partners  depends  solely  upon 
the  execution  of  the  deed  of  settlement.  The  interpreta- 
tion clause  (sect.  3)  of  the  7  &  8  Vict.  c.  110,  shews  that 
no  person  can  be  a  shareholder  within  the  meaning  of 
that  statute,  unless  he  has  executed  the  deed  of  settle- 
ment In  the  4th  section,  relating  to  provisional  registra- 
tion, which  may  take  place  before  a  deed  of  settlement  is 
drawn  up,  the  word  "subscribers"  is  used;  but  the  7th 
section,  which  provides  for  complete  registration,  requires 
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that  there  shall  be  ''  a  deed  under  the  hands  and  seals  of 
the  shareholders,  and  that  such  deed  shall  contain  a  cove- 
nant on  the  part  of  every  shareholder  to  pay  instalments 
on  shares/'  thus  making  a  marked  distinction  between 
mere  subscribers  and  shareholders.  In  the  11th  section^ 
which  requires  a  half-yearly  return  of  the  transfer  of 
shares,  the  word  "shareholder"  clearly  means  a  person 
who  has  executed  the  deed ;  for,  according  to  the  form  of 
transfer  in  schedule  (K.),  the  transferree  agrees  to  take  the 
shares  "  subject  to  the  same  conditions  and  to  the  provi- 
sions of  the  deed  or  deeds  of  settlement ;"  so  that,  upon  exe- 
cuting the  transfer,  which  refers  to  the  deed  of  settlement, 
the  transferree  comes  within  the  definition  of  a  sharehc>lder 
in  the  interpretation  clause  (sect.  3),  and  is  in  the  same 
position  as  if  he  had  executed  the  deed  itself  By  the 
25th  section,  on  complete  registration,  the  "shareholders 
and  all  succeeding  shareholders  "  become  incorporated  for 
certain  purposes,  but  only  with  reference  to  the  deed  of 
settlement;  and  the  legislature,  in  enumerating  what  the 
Company  are  then  empowered  to  do,  mentions  "  subscrib- 
ers "  as  distinguished  from  "shareholders,"  the  latter  only 
being  authorised  to  take  part  in  making  by-laws.  In  the 
same  manner,  the  37th  section  enables  shareholders,  not 
subscribers,  to  inspect  the  accounts.  The  49th  section, 
which  requires  a  register,  and  the  55th,  which  relates  to 
the  recovery  of  instalments,  evidently  apply  only  to  share- 
holders as  defined  by  the  3rd  section.  The  26th  section 
alone  affords  any  ground  for  argument  that  the  word 
'^  shareholder"  includes  a  subscriber;  but  the  true  mean- 
ing of  that  section  is,  that,  although  a  shareholder  has  ex- 
ecuted the  deed  of  settlement,  he  shall  not  enjoy  the  rights 
of  a  shareholder,  unless  he  has  also  paid  all  calls.  The 
11  &  12  Vict.  c.  ciii.  has  not  imposed  any  liability  on  a 
new  class  of  persons.  It  has  for  its  basis  the  deed  of  set- 
tlement; and  the  meaning  of  the  35th  section  is,  that  the 
register  shall  be  prima  facie  evidence  against  such  persons 
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as  are  shareholders  within  the  meaning  of  the  7  &  8  Vict         1852. 
c.  110. — ^They  referred  to  Wilson  v.  The  Birkenhead,  Lan-    q^ 
cashire,  and  Cheshire  Junction  BaUway  Company  (a). 


Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  the  point  reserved  on  the  trial 
before  my  Lord  Chief  Baron  was,  whether  the  defendant 
was  a  shareholder^  and  liable  to  contribute  to  the  debts  of 
the  Company,  under  the  Act  IJ  &  12  Vict.  c.  ciiL  (local 
and  personal),  passed  for  the  purpose  of  winding  up  the 
affairs  of  the  Company.  He  had  applied  for  and  obtained 
an  allotment  of  shares;  he  had  paid  the  deposit  upon  them, 
but  he  had  not  executed  the  deed  of  settlement  of  the 
Company,  or  any  deed  referring  to  it  The  capital  of  the 
Company  was  to  consist  of  500,000t,  in  50,000  shares, 
when  the  defendant  applied  for  and  obtained  shares.  That 
amount  never  was  subscribed ;  but  the  Company  began 
business  with  less,  and,  not  succeeding,  the  Act  of  Parlia- 
ment, 11  &  12  Vict  c.  ciii.,  was  passed,  for  the  purpose  of 
winding  up  the  concern. 

That  Act  recites  the  deed  of  settlement,  and  that,  at  the 
time  of  its  execution,  the  number  of  shares  actually  taken, 
holden,  or  at  the  disposal  of  the  directors,  was  not  50,000, 
but  45,407  only,  of  which  25,000  were  considered  as  fully 
paid  up,  and  the  rest  in  part  only;  that  the  Company  was 
completely  registered;  that  51,65221  remained  unpaid  on 
the  20,407  shares;  that,  in  consequence  of  irregularity  in 
the  proceedings  of  the  Company  and  directors,  doubts  were 
entertained  as  to  the  power  of  the  Company  to  enforce, 
without  expensive  litigation,  the  payment  of  the  total 
amount  remaining  unpaid;  that  the  Company  was  in  pe- 
cuniary embarrassments;  that,  in  the  then  present  state  of 
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the  affairs  of  the  Company,  the  liability  of  each  share- 
holder apparently  exceeded  the  nominal  value  of  his 
shares;  that,  in  the  deed  of  settlement,  no  provision  was 
made  for  the  existing  condition  of  the  Company;  and  that 
it  was  necessary  to  wind  up  their  affairs.  It  then  proceeds 
to  enact,  by  sect  1,  that  the  Company  shall  be  dissolved; 
by  sect.  8,  that  the  20,407  shares,  mentioned  in  the  second 
schedule  to  the  deed  of  settlement,  shall  be  deemed  re- 
maining to  be  paid  up  on ;  and  provides,  by  sect.  29,  that 
the  directors  may,  when  they  shall  think  fit,  call  up  and 
compel  payment  of  such  sums  of  money  or  instalments  of 
capital  in  respect  of  25,000  and  20,407  shares  as  they  shall 
think  necessary,  at  certain  intervals.  Then  follows  a 
clause  enacting,  that,  except  as  by  that  Act  otherwise  pro- 
vided, every  such  call  shall  be  made  according  to  the  pro- 
visions of  the  deed  of  settlement;  and  as  regards  the  Ita- 
bility  of  the  shareholders,  the  forfeiture  of  shares  and  other- 
wise shall  be  deemed  to  have  been  made  under  such  provi- 
sions. Another  clause,  the  82nd,  provides  that  if,  at  the 
time  appointed,  any  shareholder  shall  fail  to  pay  the  calls, 
the  Company  may  sue  such  shareholder.  The  form  of  the 
declaration  is  then  given;  and,  by  sect.  34,  it  is  enacted  to 
be  sufficient  to  prove  at  the  trial,  that  the  defendant  was  a 
holder  of  shares  at  the  time  of  the  call;  and  by  sect.  35, 
the  production  of  the  register  of  shareholders  of  the  Com- 
pany shall  be  prim&  facie  evidence  of  such  defendant  being 
a  shareholder,  and  of  the  number  of  his  shares;  and  at 
the  end  of  the  Act,  (sect.  54),  there  is  this  proviso :  "  Pro- 
vided always,  and  be  it  enacted,  that  this  Act,  or  anything 
therein  contained,  shall  not,  except  so  far  as  is  therein  ex 
pressly  enacted,  render  liable  to  any  creditor  of  the  Com- 
pany, or  any  person  having  or  alleging  any  claim  or  demand 
against  the  Company,  the  Company  or  any  shareholder  or 
other  person,  if  the  Company  or  such  shareholder  or  other 
person  would  not  have  been  so  liable  if  this  Act  had  not 
been  passed,  or  rendei  liable  to  any  call,  contribution,  debt, 
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claim,  or  demand,  the  Company  vr  any  shareholder  or  other 
person,  if  the  Company  or  such  shareholder  or  other  person 
would  not  have  been  liable  thereto  if  this  Act  had  not  been 
passed/' 

It  appears  from  the  deed  itself,  that,  amongst  the  sub- 
scribers holding  shares  parcel  of  the  20,407  in  the  second 
schedule  mentioned,  is  the  defendant's  name:  and  if  the 
statute  had  enacted  that  those  who  are  named  as  share- 
holders in  the  second  schedule  should  be  compelled  to  pay, 
this  express  enactment,  however  unjust,  would  have  ren- 
dered the  defendant  liable,  and  he  would  not  have  been 
exempted  though  otherwise  not  liable,  under  this  clause. 
But  there  is  no  such  express  enactment;  and  it  certainly 
would  be  most  unjust  if  there  had  been.  Nor  is  it  implied 
that  those  named  in  the  deed  as  shareholders,  who  did  not 
execute  it,  should  be  obliged  to  pay.  The  statute  enacts, 
sect  29,  that  the  directors  shall  call  for  money  or  instal- 
ments on  so  many,  both  of  the  25,000  and  20,407  shares, 
as  shall  exist,  and  makes  the  shareholder  (that  is,  the  real 
shareholder),  who  fails  to  pay  such  calls,  liable  to  an  action, 
but  it  leaves  the  question  open,  who  is  a  shareholder. 

Who  then  is  such  a  shareholder?  In  the  interpretation 
clause  (sect.  5)  the  word  "shareholders"  is  declared  to 
mean  the  shareholders  of  the  Company,  and  to  include 
former  shareholders  and  their  representatives.  By  the  Act 
7  &  8  Vict.  c.  110,  under  which  this  Company  was  com- 
pletely registered,  the  word  "  shareholder "  is  by  the  in- 
terpretation clause  (sect.  3)  declared  to  mean,  "  any  person 
entitled  to  a  share  in  a  Company,  and  who  has  executed 
the  deed  of  settlement,  or  a  deed  referring  to  it;''  and  this 
meaning  it  is  to  bear,  so  far  as  it  is  not  excluded  by  the 
context,  or  by  the  nature  of  the  subject-matter.  By  sect. 
25,  the  shareholders  are  incorporated;  and  sect.  55  gives  a 
remedy  to  recover  calls  against  the  shareholders.  Under 
this  Act  of  Parliament,  a  shareholder,  therefore,  must  be  one 
who  has  subscribed  the  deed  of  settlement,  or  a  deed  refer- 
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ring  to  it,  unless  there  is  something  in  the  context  to  give 
it  a  different  meaning,  and  certainly  there  is  nothing  in  that 
clause  to  give  it  a  different  meaning.  But  in  the  26th 
there  is  a  provision,  that  "no  shareholder  of  any  joint-stock 
Company  completely  registered  under  this  Act  shall  be 
entitled  to  receive  any  dividends  or  profits,  or  be  entitled 
to  the  remedies  or  powers  hereby  given  to  shareholders, 
until  he  shall  have  executed  the  deed  of  settlement  of  the 
Company,  or  some  deed  referring  thereto,  and  also  have 
paid  up  all  instaknents  or  calls  due  from  him,  and  shall 
have  been  registered  in  the  Registry  Office  aforesaid.''  In 
this  last  section,  the  word  "  shareholder,"  by  reason  of  the 
context,  may  have  a  different  interpretation,  but  not  in 
the  other  part  relating  to  the  enforcement  of  calls.  The 
argument  used  by  the  plaintiffs'  counsel,  that  this  clause 
shews  that  "  a  shareholder*'  may  be  liable  to  calls  before 
he  has  executed  the  deed,  does  not  appear  to  us  to  be  of 
any  weight  The  meaning  is,  that  a  shareholder  who  has 
executed  must  nevertheless  pay  calls  before  he  is  entitled 
to  share  profits. 

From  these  references  to  the  Acts  of  Parliament,  it  is 
no  doubt  clear  that  there  was  a  prim&  facie  case  against 
the  defendant,  of  his  being  et,  shareholder -within  the  mean- 
ing of  the  latter  Act,  as  his  name  was  on  the  register,  which 
is  made  primd  facie  evidence.  But  we  think  that  on  the 
facts  in  proof  in  this  case,  that  prim&  facie  case  was  re- 
butted, and  the  defendant  was  not  a  shareholder  liable  to 
calls  under  the  private  Act. 

First,  because  that  Act  applies  to  shareholders  only,  and 
shareholders  are  by  the  general  Act,  7  &  8  Vict.  c.  110, 
those  who  have  executed  the  deed;  and  by  sect.  30  of  the 
private  Act,  the  liability  of  shareholders  to  calls  is  to  be 
according  to  the  deed  of  settlement,  which  could  attach  on 
those  only  who  signed  it.  Again,  the  private  Act  expressly 
provides,  that  no  one  shall  be  made  liable  by  it  who  would 
not  have  been  liable  if  the  Act  had  not  passed.     By  the 
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general  Act,  shareholders  only,  that  is,  those  who  executed 
the  deed,  were  liable.  The  object  of  the.  private  Act  ap- 
pears to  us  merely  to  give  greater  effect  to  the  provisions 
of  the  deed,  and  extend  its  operation  against  the  parties 
to  it  only.  As  it  appears  in  evidence  in  this  case,  that  the 
defendant  never  did  execute  the  deed,  and  therefore  was 
not  a  shareholder  in  the  proper  sense,  the  prima  facie  evi- 
dence of  the  register  is  rebutted. 

But  secondly,  if  this  view  of  the  constructioa  of  the  pri- 
vate Act  be  wrong,  and  it  extends  to  shareholders,  that  is, 
syhscribers,  or  persons  who  have  taken  shares,  and  who 
have  not  executed  the  deed,  we  still  are  of  opinion  that 
the  defendant  is  not  liable.  His  agreement  to  take  shares 
in  a  concern  which  was  to  have  a  capital  of  500,000Z.  is, 
upon  the  authority  of  many  cases,  {Pitchford  v.  Davis  (a) 
and  others),  a  conditional  contract,  i.  e.  provided  that  capi- 
tal is  subscribed  for;  and  unless  that  condition  is  perform- 
ed or  waived,  the  defendant  is  not  a  "  shareholder,'  in  the 
sense  of  a  person  having  agreed  to  take  shares.  Then, 
although  the  register  is  prima  facie  evidence  that  the  de- 
fendant was  a  shareholder,  the  fact  of  the  agreement  to 
take  shares  having  been  conditional  is  proved  in  the  case, 
and  also  the  non-compliance  with  that  condition,  for  the 
private  Act  shews  that  less  than  50,000  shares  were  taken. 
This,  we  think,  proves  that  he  was  not  bound  to  take  the 
shares,  unless  the  plaintiffs  proved  affirmatively  that  the 
defendant  waived  the  condition,  and  agreed  to  take  shares 
in  a  concern  with  less  capital  than  500,0002.,  which  was 
certainly  not  done. 

We  think,  therefore,  that  the  rule  should  be  absolute  to 
enter  a  nonsuit.  This  is  the  judgment  of  my  Lord  Chief 
Baron,  my  Brother  AlderaoUy  and  myself;  my  Brother  Mar- 
tin  however  entertains  some  doubt  on  the  second  point. 


1S52. 


(a)  5  M.  &  W.  2. 


Rule  absolute. 


30  EXCHEQUER  REPORTS. 

1852. 

(before  PARKE,  B.,  AND  PLATT,  B.) 


F^.  21.  The  Great  Northern  Railway  Company,  Appellants,  v. 

•/wwe  19.  Shepherd,  Respondent. 

^iSS  for  w^  The  following  case  was  stated  for  the  opinion  of  this 

18,  at  common  Court  bv  the  judgc  of  the  County  Court  of  Yorkshire 

law,  only  bound  ,__               riiiv»iT 

to  carry  their  holden  at  Sheffield :  — 

^^tiherefore.  This  action  was  brought  to  recover  damages  amounting 

{^  P^^«f  to  40Z.  35.  2d.,  comprising  the  following  items : 

dise  among  his  £     8    dL 
personal  lug- 
gage, or  so  124  dozen  of  ivory  handles,  cost  price   .  33  19  8 

packed  that  the  "^                    y            r 

carrier  has  no  Carpet  bag                   .           .                       .           .070 

notice  that  it  -rv      ••                                                                                     a   1  ir   a 

is  merchandise,  Books 0   15   0 

he  is  not  re-  Two  handkerchiefs         .                          .016 

sponsible  for  /.      i       /. .           i         ■■'i             ^                          ^      /^   /\ 

its  loss.    But  Loss  of  sale  of  ivory  handles  and  expenses    r»     0  0 

if  the  merchan-  ■ 

dise  is  carried  ^40      3   2 

openly,  or  so 

packed  that  -— -^ 

its  nature  is 

obvious,  and  rphe  causc  was  tried  on  the  5th  of  November,  J  851, 

the  earner  does 

not  object  to  when  the  following  facts  were  proved  or  admitted: — On 

liable.  the  2nd  of  August  last,  the  plaintiff,  who  is  a  cutler  at 

eth^^tion^of  Sheffield,  took  a  third  class  ticket  of  the  defendants  at  the 

the  7  &  8  Vict  Great  Northern  Railway  station  at  Sheffield,  to  go  (by  one 

c.  85,  which  ,               ,              ,                                           o     \  .^ 

allows  each  of  their  excursion  trains  which  left  Sheffield  on  that  day) 

^r^i^m^ntiy  ^o  London  and  to  return  to  Sheffield,  and  for  which  he 

hSfa*hmdred  P^^^  *^®  ^^"^  ^^  ^*'     During  the  plaintiff's  stay  in  Lon- 

weightoflug-  don,  he  purchased  a  quantity  of  ivory  handles  for  table 

and  wife  tra-  knives.     On  the  6th  of  August,  the  plaintiff  left  London 

8«5eSi^*to^  ^y  *^®  return  excursion  train  of  the  defendants,  accom- 

d^  **"?  ^^'  panied  by  his  wife  and  two  other  persons.     The  luggage  of 

The  luggage  the  plaintiff  consisted  of  a  carpet  bag,  a  deal  box  about 

of  a  passenger 
by  railway, 

though  never  delivered  to  any  servant  of  the  Company,  but  kept  by  the  passenger  during  the  jour- 
ney, is,  nevertheless,  in  point  of  liw,  in  the  custody  of  the  Company,  so  as  to  render  them  responsi- 
ble for  its  loss. 
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two  feet  long,  and  two  brown  paper  parcels,  wrapped  in 
blue  checked  handkerchiefs.  The  carpet  bag,  besides  some 
books  and  other  trifling  articles,  of  the  value  of  IZ.  Ss.  6d., 
contained  ivory  handles,  as  did  also  the  box  and  parcels, 
and  the  total  quantity  of  ivory  handles  was  283  dozen. 
Each  packet  had  upon  it  the  plaintiff's  name  and  address, 
both  at  ShefEeld  and  in  London.  The  luggage  allowed  to  a 
third  class  passenger  by  the  7  &  8  Vict.  c.  85,  s.  6,  is  5 6  lbs., 
and  the  same  weight  was  also  allowed  to  third  class  pas- 
sengers by  the  defendants'  excursion  train. 

The  plaintiff  admitted  that  he  took  no  other  luggage 
with  him  from  Sheffield,  and  that  the  ivory  handles  were 
articles  bought  by  him  to  use  in  his  business.  The  plain- 
tiff and  his  wife  placed  the  bag  and  parcels  in  the  carriage 
in  which  they  rode  under  the  seats,  and  the  porters  of  the 
Company  did  not  interfere  in  any  way,  and  the  box  was 
placed  in  the  luggage  van  by  the  plaintiff.  The  plaintiff, 
on  arrival  at  Retford,  where  the  line  of  railway  divides 
and  passengers  from  Sheffield  are  obliged  to  change  car- 
riages, took  the  parcels  out  of  the  carriage  and  placed 
them  with  the  box  on  the  platform,  where  they  remained 
for  nearly  an  hour,  until  the  fresh  carriage  was  ready  to 
proceed  to  Sheffield.  The  plaintiff  then  put  the  box  in 
the  luggage  van,  and  he  placed  the  other  parcels  in  the 
carriage  where  he  and  his  wife  took  their  seats  to  continue 
their  journey  to  Sheffield,  and  did  not  call  the  porter  to 
assist  him. 

Subsequently  to  their  departure  in  the  train  from  Ret- 
ford, and  previously  to  their  arrival  at  Sheffield,  a  colli- 
sion took  place.  The  train  was  obliged  to  stop  on  account 
of  some  obstruction.  There  was  no  guard  in  attendance 
upon  it  to  warn  any  coming  train,  and  the  next  train  run 
into  the  train  in  which  the  plaintiff  and  his  wife  were. 
They  were  both  much  hurt,  and  upon  being  assisted  into 
another  train,  which  was  then  provided  for  them  to  be  for- 
warded to  Sheffield,  the  plaintiff,  as  he  was  getting  into 
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the  train,  spoke  to  one  of  the  railway  porters  about  the 
luggage,  who  told  him  not  to  make  himself  uneasy,  it 
would  be  all  right.  A  messenger,  sent  by  the  plaintiff  to 
the  defendants'  station  to  inquire  for  the  luggage  on  the 
following  day,  was  told  that  the  defendants  would  inquire 
about  it.  The  box  was  afterwards  forwarded  to  the  plain- 
tiff by  the  defendants,  but  the  other  articles  were  never 
restored  to  him. 
.  The  first  point  raised  on  the  part  of  the  defendants  was, 
that  the  goods  lost  were  not  luggage,  but  merchandise,  and 
being  also  above  the  weight  allowed  to  third-class  passen- 
gers, even  if  luggage,  the  plaintiff  was  not  entitled  to  re- 
cover. The  judge  decided  against  that  objection,  on  the 
following  grounds:  namely,  that  as  the  plaintiff  and  his 
wife  were  travelling  together,  they  would  be  entitled  to 
carry  half  a  hundred  weight  each,  and  therefore  the  two 
would  be  entitled  to  carry  one  hundred  weight  between 
them,  which  was  more  than  the  whole  of  the  parcels 
weighed;  but  that,  even  assuming  that  the  Company  were 
not  bound  to  carry  the  goods  in  question  without  extra 
charge,  and  that  they  might  have  refused  to  do  so,  either 
on  the  ground  of  their  being  merchandise  and  not  articles 
of  personal  luggage,  yet,  as  they  had  not  refused,  he  held 
they  were  just  as  much  subject  to  the  ordinary  liabilities 
of  carriers  as  if  the  goods  had  been  under  the  allowed 
weight,  and  had  been  personal  luggage  of  the  passenger; 
the  object  of  the  clause  in  the  Act  of  Parliament,  in  his 
opinion,  being  merely  to  compel  Railway  Companies  to 
carry  a  certain  quantity  of  luggage  for  each  passenger  with- 
out extra  charge,  and  not  to  affect  their  liabilities  for  loss 
of  such  goods  as  they  do  consent  to  carry.  The  second 
point  raised  by  the  defendants  was,  that  the  goods  were 
never  in  the  custody  of  the  defendants ;  but  the  judge  found 
that  the  goods  were  in  the  custody  of  the  defendants,  and 
gave  a  judgment  for  the  plaintiff  for  351  Ss.  2d, 
The  questions  for  the  opinion  of  the  Court  are: — 
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First,  whether,  under  the  circumstances  proved  at  the 
trial,  the  Company  are  liable  for  the  loss  of  the  above  ar- 
ticles of  merchandise. 

Secondly,  whether,  under  the  circumstances  proved  at 
the  trial,  the  plaintiff  and  his  wife  were  jointly  entitled  to 
carry  between  them  112  lbs  of  luggage. 

Thirdly,  whether  the  Company  had  accepted  the  custody 
of  the  goods  under  the  circumstances  proved  at  the  trial, 
so  as  to  render  them  liable  to  the  plaintiff,  or  whether  the 
goods  were  in  the  sole  personal  custody  of  the  plaintiff. 
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Phipson  {Wordsworth  with  him)  argued  for  the  appel- 
lants in  last  Hilary  Vacation  (February  22nd). — It  is  con- 
ceded on  the  part  of  the  defendants  below,  that  the  lost 
articles  were  not  in  the  sole  custody  of  the  plaintiff,  and 
that  the  defendants  are  responsible  for  the  loss  of  such  as 
are  strictly  personal  luggage;  but  it  is  submitted,  that  the 
ivory  handles  are  merchandise,  not  luggage;  also  that,  if 
they  are  luggage,  there  was  an  excess  of  weight  beyond 
that  allowed  to  third  class  passengers  by  the  7  &  8  Vict.  c. 
85,  &  6. — The  Court  then  called  on 


MeUor  for  the  respondents. — The  restrictions  imposed 
by  that  statute  are  for  the  benefit  of  Railway  Companies, 
and  they  may  waive  them.  \Parkey  B. — ^It  does  not  appear 
that  the  Company  knew  that  this  luggage  was  merchan- 
disa]  This  was  not  an  ordinary  third  class  train,  but  an 
excursion  train,  to  which  the  provisions  of  the  7  &  8  Vict. 
a  85,  s.  6,  do  not  apply.  The  Company  were  not  limited 
to  the  rate  of  charge  prescribed  by  that  Act  for  third  class 
passengers,  nor  were  they  bound  to  stop  the  train  at  every 
station,  as  in  the  case  of  third  class  trains.  It  was  optional 
with  them  to  carry  merchandise;  and  as  no  objection  wa« 
made  to  this  luggage,  it  must  be  assumed  that  part  of  the 
fare  was  paid  as  the  consideration  for  carrying  it.     The 
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Company  are  liable  as  common  carriers,  unless  they  limit 
their  responsibility  by  special  contract;  and  if  they  intend- 
ed that  the  conditions  attached  to  third  class  trains  should 
apply  to  this  train,  they  ought  to  have  given  notice  to  that 
effect.  Besides,  there  is  evidence  of  gross  negligence  on  the 
part  of  the  Company.  [Parke,  B. — That  is  not  found  as 
a  fact,  and  the  13  &  14  Vict.  c.  61,  s.  14,  only  gives  an  ap- 
peal when  either  party  is  dissatisfied  with  the  determina- 
tion or  direction  of  the  County  Court  "  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence.''  The 
simple  point  is,  whether,  if  merchandise  be  taken  as  part 
of  the  personal  luggage  of  a  third  class  passenger,  the  Com- 
pany are  responsible.  If  the  articles  had  been  carried 
openly,  so  that  it  might  have  appeared  that  they  were 
merchandise,  the  Company,  if  they  undertook  to  carry 
them,  would  be  liable  for  their  loss;  but  why  should  they 
be  so,  when  they  did  not  know  what  the  parcels  contained, 
and  therefore  had  no  opportunity  of  bargaining  for  any 
extra  charge?]  It  was  their  duty  to  have  made  all  neces- 
sary inquiries.  The  correct  rule  on  that  subject  is  stated 
by  Parke,  B.,  in  his  judgment  in  Walker  v.  Jackson  (a). 


Parke,  R — The  provision  in  the  Act  of  Parliament  is 
equivalent  to  notice  that  the  Company  will  carry  with  each 
passenger  fifty-six  pounds  of  luggage,  but  not  merchandise. 
It  is  necessary  to  ascertain  whether  or  no  the  Company  were, 
with  respect  to  persons  travelling  by  the  excursion  train, 
entirely  released  from  the  conditions  imposed  by  the  sta- 
tute upon  third  class  trains.  If  they  were,  they  might  ne- 
vertheless contract  to  carry  under  the  obligations  relating 
to  parliamentary  trains,  in  which  case  it  is  clear  the  plain- 
tiff could  not  recover.  But  if  the  matter  was  left  at  large, 
the  defendants  were  under  the  ordinary  obligations  of  car- 


(a)  10  M.  &  W.  168. 
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riers  at  common  law.  The  case  must  be  remitted  to  the 
judge  of  the  County  Court,  to  state  whether  the  defend- 
ants carried  passengers  by  the  excursion  train  upon  the 
terms  contained  in  the  6th  section  of  the  7  &  8  Vict.  c.  85, 
or  whether  there  was  a  distinct  contract  in  respect  of  the 
excursion  train. 
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The  case  having  been  accordingly  referred  back  to  the 
judge,  it  was  amended  as  follows: — 

"  The  Court  of  Exchequer  having,  on  the  hearing  of  this 
appeal,  ordered  that  the  special  case  be  referred  back  to 
the  judge  of  the  County  Court,  to  state  the  terms  upon 
which  the  defendants  carried  passengers  by  the  excursion 
train  in  question,  and  whether  they  carried  them  upon 
the  terms  contained  in  the  6th  section  of  the  7  &  8  Vict 
a  86,  I  have  to  state  that  no  evidence  was  given  or  ten- 
dered as  to  the  terms  upon  which  the  defendants  carried 
passengers  by  the  excursion  train,  unless  the  admitted 
fact  that  the  charge  for  each  third  class  passenger  by 
the  said  train  was  much  less  than  one  penny  for  each 
mile  travelled,  be  of  itself,  in  the  opinion  of  the  Court 
of  Appeal,  sufficient  proof  in  point  of  law  that  they  car- 
ried them  upon  the  terms  contained  in  the  said  6th  sec- 
tion; and  (subject  to  such  opinion  of  the  said  Court)  I 
find  that  the  defendants  did  not  carry  passengers  by  the 
said  excursion  train  upon  the  terms  contained  in  the  6th 
section  of  the  7  &  8  Vict.  c.  85 ;  and  that  there  was  no 
special  contract  as  to  the  terms  between  the  plaintiff  and 
the  defendants,  but  that  they  carried  him  and  other  pas- 
sengers and  their  luggage  by  the  said  train  upon  the  same 
terms  as  those  upon  which  the  defendants  and  other  Rail- 
way Companies  carry  passengers,  whether  of  the  first,  se- 
cond, or  third  class,  and  their  luggage,  by  their  ordinary 
passenger  trains;  and  which  terms  (as  I  conceive)  are  the 
same  as  those  on  which  stage-coach  proprietors,  and  other 
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common  carriers  of  passengers  for  hire  do,  by  the  laws  of 
England,  carry  passengers  and  their  luggage/' 

(Signed)        "W.Walker." 

Phipson  (Wordsworth  with  him)  now  argued  for  the  ap- 
pellants.— There  being  no  evidence  of  the  terms  uppn 
which  the  defendants  undertook  to  carry  the  luggage  of 
passengers  by  this  excursion  train,  the  question  must  be 
decided  according  to  their  common-law  liability  as  car- 
riers.    Now,  conceding  that  they  are  responsible  for  what 
is,  strictly  speaking,  personal  luggage,  it  is  submitted  that 
at  common  law  a  carrier  would  not  be  liable  for  other 
luggage  delivered  to  him  under  circumstances  like  these. 
The  principal  articles  were  merchandise,  purchased  for 
the  purpose  of  being  wrought  up  and  sold  again.     The 
plaintiff  concealed  from  the  defendants  what  he  was  car- 
rying; and  although  no  fraud  might  be  intended,  his  con- 
duct amounted  to  fraud  in  law,  so  as  to  exempt  the  de- 
fendants from  liability  for  the  loss.     The  principle  is  so 
stated  by  Lord  Mansjield,  in  the  case  of  Oibbon  v.  Payn- 
ton  (a).     There,  lOOi.  was  sent  by  coach  from  Birmingham 
to  London,  hid  in  hay  in  an  old  nail  bag;   the  bag  and 
hay  arrived  safe,  but  the  money  was  gone.     Lord  Mans- 
field said  "His  (the  carrier's)  warranty  and  insurance  is 
in  respect  of  the  reward  he  is  to  receive,  and  the  reward 
ought  to  be  proportionable  to  the  risk.      If  he  makes  a 
greater  warranty  and  insurance  he  will  take  greater  care, 
use  more  caution,  and  be  at  the  expense  of  more  guards 
or  other  methods  of  security ;  and  therefore  he  ought,  in 
reason  and  justice,  to  have  a  greater  reward.      Conse- 
quently, if  the  owner  of  goods  has  been  guilty  of  a  fraud 
upon  the  carrier,  such  fraud  ought  to  excuse  the  carrier." 
— The  Court  then  called  on 

Field  for  the  respondent. — The  Company  are  responsi- 
ble.    It  is  expressly  found  that  there  was  no  special  con- 

(a)  4  Burr.  2299. 
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tract  or  notice  by  the  Company  limiting  their  liability  as 
common  carriers.  The  case  is,  therefore,  distinguishable 
from  Batson  v.  Donovan  (a),  for  there  the  carrier  gave  no- 
tice that  he  would  not  be  answerable  for  parcels  of  value 
unless  entered  and  paid  for  as  such;  and  the  jury  found 
that  the  owner  had  been  guilty  of  an  unfair  concealment 
of  the  nature  and  value  of  the  parcel.  [Parke,  B. — Had 
the  Company  known  that  the  articles  were  merchandise, 
they  would  probably  have  charged  for  them.]  If  they 
wished  to  protect  themselves  against  the  particular  risk, 
it  was  their  duty  to  have  made  inquiry  as  to  the  quality 
and  value  of  the  goods.  In  Riley  v.  Home  (6),  Best,  C.  J., 
in  delivering  the  judgment  of  the  Court  says — "A  carrier 
has  a  right  to  know  the  value  and  quality  of  what  he  is 
required  to  carry.  If  the  owner  of  the  goods  will  not 
tell  him  what  his  goods  are,  and  what  they  are  worth, 
the  carrier  may  refuse  to  take  charge  of  them;  but  if  he 
does  take  charge  of  them,  he  waives  his  right  to  know 
their  contents  and  value."  Then,  after  reviewing  the 
cases  on  the  subject,  Best,  C.  J.,  goes  on  to  say  (c) — "  It 
may  be  collected  from  these  authorities,  that  it  is  the  duty 
of  the  carrier  to  inquire  of  .the  owner  as  to  the  value  of 
the  goods;  and  if  he  neglects  to  make  such  inquiry,  or  to 
make  a  special  acceptance,  and  cannot  prove  knowledge 
of  a  notice  limiting  his  responsibility,  he  is  responsible 
for  the  full  value  of  the  goods,  however  great  it  may  be." 
[Parke,  B. — No  doubt  it  is  the  duty  of  the  carrier,  on  re- 
ceiving the  parcel,  to  ask  such  questions  as  may  be  neces- 
sary; and  if  he  ask  no  questions,  and  there  be  no  fraud, 
he  is  liable  for  its  loss.  It  was  so  laid  down  in  Waiker 
V.  Jackson  (d).  But  in  this  case  the  contract  was  to 
carry  passengers  and  their  luggage.    Then,  if  the  Com- 
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pany  had  notice  that  a  passenger  brought  with  him  goods 
which  were  not  lu^age,  and  they  chose  to  carrj  theniy 
they  would  be  responsible;  but  if  no  notice  is  given,  there 
is  an  unfair  concealment,  which  prevents  them  from  mak- 
ing a  charge  as  for  merchandise.]  Some  light  may  be 
thrown  on  this  point  by  considering  the  question  of  quan- 
tity. If  a  passenger,  entitled  to  carry  11 21bs.  weight  of 
luggage,  were  to  bring  llSlbs.,  would  that  relieve  the  Com- 
pany from  responsibility  for  loss?  [Parke,  R — No,  it  is 
their  duty  to  weigh  it.]  In  like  manner,  they  should 
have  inquired  as  to  the  contents  of  the  bag.  Besides, 
there  was  a  new  contract  between  the  parties  after  the 
collision.  The  plaintiff  was  disabled,  and  the  Company 
undertook  to  take  care  of  his  luggage  and  forward  it  to 
the  place  of  destination.  According  to  the  principle  laid 
down  in  Coggs  v.  Bernard  (a),  they  are  responsible,  al- 
though this  agreement  was  without  reward. 


Parke,  B. — In  this  case,  there  being  no  special  contract, 
the  defendants  were  bound  to  carry  the  plaintiff  and  his 
luggo^^i  which  term,  according  to  the  true  modem  doc- 
trine on  the  subject,  comprises  clothing  and  such  articles 
as  a  traveller  usually  carries  with  him  for  his  personal 
convenience;  perhaps  even  a  small  present,  or  a  book  for 
the  journey,  might  be  included  in  the  term;  but  certainly 
not  merchandise  or  materials  bought  for  the  purpose  of 
being  manufactured  and  sold  at  a  profit:  Angell  on  Car- 
riers, s.  115;  Story  on  Bailments,  526,  5th  ed.  note.  In 
this  case,  nine-tenths  of  the  articles  were  of  the  latter  de- 
scription. Now,  if  the  plaintiff  had  carried  these  articles 
exposed,  or  had  packed  them  in  the  shape  of  merchandise^ 
so  that  the  Company  might  have  known  what  they  were> 
and  they  had  chosen  to  treat  them  as  personal  luggage. 


(a)  a  Ld.  Baym.  909. 
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and  carry  them  without  demanding  any  extra  remunera- 
tion, they  would  have  been  responsible  for  the  loss.  So 
also  upon  any  limit  in  point  of  weight,  if  the  Company 
chose  to  allow  a  passenger  to  carry  more,  they  would  be 
liable.  The  judge  states,  that  there  was  no  evidence  as 
to  whether  the  defendants  carried  passengers  by  this  ex- 
cursion train  upon  the  terms  contained  in  the  6th  section 
of  the  7  &  8  Vict  c.  85,  unless  the  Court  shall  be  of  opinion 
that  the  fact,  that  the  charge  for  each  passenger  was  less 
than  a  penny  a  mile,  was  of  itself  sufficient  proof  that  they 
carried  upon  those  terms.  That,  however,  it  is  not  neces- 
sary to  decide;  because,  assuming  that  they  did  not  carry 
on  those  terms,  the  defendants  only  agreed  for  the  stipu- 
lated fare  to  carry  passengers  and  every  thing  which  con- 
stituted personal  luggage,  and  were  not  bound  to  carry 
merchandise,  or  articles  wholly  imconnected  with  luggage. 
If,  indeed,  they  had  notice,  or  might  have  suspected  from 
the  mode  in  which  the  parcels  were  packed,  that  they  did 
not  contain  personal  luggage,  then  they  ought  to  have  ob- 
jected to  carry  them;  but  the  case  finds  that  they  had  no 
notice  of  what  the  packages  contained.  Whether  this  was 
done  for  any  fraudulent  purpose,  it  is  not  necessary  to  in- 
quire; because,  even  if  there  was  no  fraudulent  intent,  the 
plaintiff  has  so  conducted  himself  that  the  Company  were 
not  aware  that  he  was  not  carrying  luggage,  and  therefore 
the  loss  must  be  borne  by  him.  It  was  contended  that, 
after  the  accident  happened,  a  new  special  contract  was 
entered  into,  by  which  the  Company  undertook  to  take 
care  of  the  plaintiff's  luggage.  But  that  argument  fails. 
If,  indeed,  an  accident  had  happened  to  a  perfect  stranger, 
and  the  Company  had  agreed  without  compensation  to 
forward  his  luggage,  they  would,  according  to  Coggs  v. 
Bemardf  be  responsible  for  its  loss.  But  in  this  case  the 
plaintiff  was  a  passenger,  and  the  intention  of  the  Com- 
pany was  only  to  carry  into  effect  the  original  contract ; 
and  from  that  alone  their  obligation  arises.     I  am  there- 
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Great"  judgment  of  the  Court  below  must  be  reversed. 
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Shbphkrp,  Judgment  reversed  without  costs,  the  de- 
Respondent,  fendants  undertaking  to  pay  It  U  6A,  the 

value  of  the  plaintiff's  personal  luggage. 


June  26.  COUTURIER  and  Others  v.  Hastib  and  Others. 

The  pUintiffs,  A.SSUMPSIT.— The  declaration  stated  that,  before  the 

Smyrna,  chap-  making  of  the  promise,  &c.,  divers,  to  wit,  1180  quarters 

to^Jo?eId*to^  of  Indian  corn,  of  fair  average  quality,  of  great  value,  to 

Salonica,  and  ^fity  2000Z,,  had  been  shipped  free  on  board  a  certain  ves- 

there  haTing  "^  * 

loaded  a  cargo 

of  Indian  corn,  to  proceed  to  a  safe  port  in  the  United  Kingdom.  The  plaintiffs  accordingly 
shipped,  at  Salonica,  1180  qmirters  of  Indian  com;  and  on  the  22nd  of  Fehraary,  1848,  the 
master  signed  a  bill  of  lading,  making  the  com  deliverable  '•'•  to  order  of  the  plaintiffs  or  to  their 
assigns,  he  or  they  paying  freight  as  per  charter-party .""  The  pUintiffs  indorsed  the  bill  of  lading, 
and  sent  it  together  with  the  charter- party  to  B.,  tlieir  London  agent,  with  orders  to  sell  the  cargo 
on  their  account;  and  they  also,  through  B.,  insured  the  cargo  "  at  and  from  Salonica  to  the  port  of 
discharge  in  the  United  Kingdom,*'  &(v,  "  com  warranted  free  from  average  unless  general,  or  the 
ship  be  stranded/'  On  the  1st  of  May,  1848,  B.  employed  the  defendants,  corn-fiictors  in  London, 
to  sell  the  cargo,  and  sent  them  the  bill  of  lading  indorsed,  the  charter-party,  and  policy  of  insurance; 
and  they  advanced  600/.  on  the  cargo.  The  custom  of  com-fiictors  is  to  sell  under  a  del  credere 
commission,  and  when  so  selling  not  to  mention  the  purchaser.  On  the  15th  of  May,  1848,  the 
defendants  sold  the  cargo  to  C,  and  sent  him  a  bought  note,  which  stated,  that  he  had  bought  of 
them  **  1 180  quarters  of  Salonica  Indian  com  oi  fair  average  quality  when  shipped^  at  27«.  per  quar^ 
tst^Jree  on  hoards  and  including  freight  and  insurancey  to  a  aafe  port  in  the  United  Kingdom,  pay- 
ment at  two  months  from  this  date,  upon  handing  over  shipping  documents.*'  On  the  same  day  the 
defendants  wrote  to  B»,  advising  him  of  the  sale,  but  without  making  any  mention  of  the  purchaser 
or  of  commission.  The  vessel  sailed  from  Salonica  on  the  23rd  of  Febmary ;  and  having  met  with 
tempestuous  weather,  the  cargo  became  so  heated  and  feraiented  that  the  vessel  was  obliged  to  put 
into  Tunis  Riy,  where  the  cargo,  having  been  surveyed,  was  found  to  be  unfit  to  be  carried  further, 
and,  on  the  24th  April,  it  was  sold.  On  the  23rd  May,  C.  gave  the  defendants  notice  that  he  re- 
pudiated the  contract,  on  the  ground  that  the  cargo  did  not  exist  at  the  time  of  the  sale  to  him.  la 
March,  1849,  C.  became  bankrupt  The  plaintiffs  brought  the  present  action  against  the  defendants 
to  recover  the  price  of  the  cargo,  and  declared  specially  on  a  del  credere  guarantie: — Held^  first,  that 
the  true  meaning  of  the  contract  (which  could  not  be  explained  by  evidence  of  mercantile  usage)  was, 
that  the  purchaser  bought  the  cargo,  if  it  existed  at  the  date  of  the  contract;  but  that,  if  it  had  been 
damaged  or  lost,  he  bought  the  benefit  of  the  insurance;  and  therefore  he  waa  bound  to  pay  the  sti- 
pulated price  in  a  reasonable  time  after  the  bill  of  lading  and  other  shipping  documents  were  hand- 
ed over  to  him — PoUock,  C.  B.,  dissentiente. 

Secondly,  that  the  defendants  were  responsible  by  reason  of  their  del  credere  commission,  al- 
though there  was  no  guarantie  in  writing  signed  by  them,  since  this  was  not  an  undertaking  to  pay 
the  debt  of  another  within  the  4th  section  of  the  Statute  of  Frauds. 

Thirdly,  that  the  plaintiffs  were  entitled  to  judgment  non  obstante  veredicto  on  a  plea  which 
stated,  that,  at  the  time  the  defendants  were  employed  to  sell  the  com,  it  was  heated  and  fermented, 
and  had  been  unloaded  and  sold;  that  the  defendants  and  C.  were  ignorant  of  the  premises;  and  that 
C,  in  a  reasonable  time  after  the  sale,  and  before  the  time  of  payment,  repudiated  the  contract. 
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Bel  from  Salonica,  for  and  on  account  of  the  plaintiffs,         1862. 
under  a  bill  of  lading,  by  which  the  Indian  corn  was  de- 
liverable to  the  plaintiffs  or  their  assigns,  paying  freight 
for  the  carriage  as  provided  for  by  a  charter-party  thereto- 
fore in  that  behalf  made,  with  primage  and  average  ac- 
customed; and  the  vessel  to  proceed  from  Salonica  for  any 
safe  port  in  the  United  Kingdom,  calling  at  Cork  or  Fal- 
mouth for  orders.     That  the  plaintiffs  had  caused  to  be 
effected  a  policy  of  insurance  upon  the  Indian  com,  where- 
by the  plaintiffs  were  insured,  lost  or  not  lost,  at  and  from 
Salonica,  on  the  said  voyage,  from  the  time  of  the  loading 
the  com  on  board.     That  before  the  making  of  the  pro- 
mise, &c.,  the  vessel  had  sailed  on  her  voyage  from  Salo- 
nica with  the  Indian  com  on  board,  and  had  not  at  the 
time  of  making  the  promise  called  at  Cork  or  Falmouth, 
or  arrived  at  any  port  of  the  United  Kingdom ;  of  which 
the  defendants  had  notice.    And  thereupon,  in  considera- 
tion that  the  plaintiffs,  at  the  request  of  the  defendants, 
had  retained  and  employed  the  defendants,  for  commission 
and  reward,  to  endeavour  to  sell  and  dispose  of  the  corn 
on  the  terms,  amongst  other  things,  of  the  com  having 
been  shipped  free  on  board,  and  of  having  been  at  the 
risk  of  the  purchaser  from  such  loading  thereof  on  board 
the  same  vessel,  the  defendants  to  give  notice  to  the  plain- 
tiffs of  the  terms  and  conditions  of  the  sale  thereof  within 
a  reasonable  time  after  making  such  sale;  the  defendants 
promised  the  plaintiffs  to  endeavour  to  sell  and  dispose  of 
the  com  for  the  plaintiffs,  on  the  terms,  amongst  other 
things,  of  the  com  having  been  shipped  free  on  board,  and 
of  having  been  at  the  risk  of  the  purchaser  from  such 
loading  thereof  on  board  the  same  vessel,  and  to  give  no- 
tice to  the  plaintiffs  of  the  terms  and  conditions  of  the 
sale  thereof  within  a  reasonable  time  after  making  such 
sale,  and  to  be  responsible  to  the  plaintiffs  for  the  price  of 
the  corn,  according  to  the  terms  and  conditions  of  such 
sale  specified  in  such  notice  so  to  be  given. — Averments, 
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1852.  that  the  defendants,  on  the  15th  of  May,  1848,  sold  the 
corn  to  one  A.  Callender,  on  the  terms,  amongst  other 
things,  of  the  com  having  been  shipped  free  on  board,  and 
of  having  been  at  the  risk  of  the  purchaser  from  such  load- 
ing thereof  on  board  the  same  vessel,  at  and  for  the  price 
of  27«.  by  the  quarter,  free  onboard,  and  including  freight 
and  insurance;  the  measure  of  the  com  to  be  calculated 
as  customary;  payment  of  the  price  to  be  made  at  two 
calendar  months  from  the  day  and  year  last  aforesaid: 
that  the  defendants  afterwards  gave  notice  to  the  plaintifis 
of  the  terms  and  conditions  of  the  sale. — Breach,  that  al- 
though the  price  of  the  com  amounted  to  20002.,  and  the 
time  of  payment  had  elapsed  before  the  commencement  of 
the  suit,  yet  the  defendants  would  not  pay  the  plaintiffs, 
nor  be  responsible  to  them  for  the  price  of  the  corn ;  and 
the  same  is  unpaid  by  A.  Callender  or  the  defendants,  jca 

Pleas: — First,  non  assumpsit. 

Secondly,  that  the  plaintiffs  had  not  retained  or  em- 
ployed the  defendants  to  endeavour  to  sell  or  dispose  of 
the  com  on  the  terms  in  the  declaration  alleged,  modo  et 
form&. 

Thirdly,  that  the  defendants  did  not  sell  or  dispose  of 
the  com  on  the  terms  in  the  declaration  mentioned,  modo 
et  forma. 

Fourthly,  that  the  defendants  did  not  give  notice  to  the 
plaintiffs  of  the  terms  and  conditions  of  the  sale,  modo 
et  form&. 

Fifthly,  that,  after  the  sailing  of  the  vessel  so  laden  with 
the  corn,  and  before  the  sale  and  disposal  of  the  corn,  and 
before  the  arrival  of  the  vessel  at  any  port  of  the  United 
Kingdom,  and  before  the  vessel  had  called  at  Cork  or  Fal- 
mouth for  orders,  and  whilst  the  vessel  was  on  her  voyage 
from  Salonica  with  the  corn  so  on  board  thereof,  the  plain- 
tiffs sold  and  delivered  the  com  to  certain  persons  other 
than  the  defendants,  and  other  than  A.  Callender,  whose 
names  are  to  the  defendants  unknown;  since  which  sale 
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the  plaintiffs  have  never  had  any  property  in  the  corn,  or  1862. 
any  right  to  sell  or  dispose  thereof  or  of  any  part  thereof; 
of  which  sale  and  delivery  by  the  plaintiffs  the  defendants 
and  A.  Callender,  at  the  time  of  the  sale  and  disposal  by 
the  defendants,  were,  and  each  of  them  was,  wholly  ignor- 
ant: whereupon,  and  for  the  cause  aforesaid,  A.  Callender, 
within  a  reasonable  time  after  the  said  sale  and  disposal, 
and  before  the  time  for  payment  of  the  price,  repudiated 
the  said  sale,  and  refused  to  perform  his  contract  for  the 
same  or  pay  the  price. — ^Verification. 

Sixthly,  that,  before  and  at  the  time  of  the  said  retainer 
and  employment,  the  corn  had  become  and  was  heated  and 
fermented,  and  greatly  damaged  and  injured,  in  the  said 
vessel,  and  had  been  and  was  discharged  and  unloaded 
from  the  same  by  reason  thereof,  and  sold  and  disposed  of 
by  the  captain  of  the  vessel  for  and  on  account  of  the 
plaintiffs.  That  the  defendants,  at  the  time  of  the  said 
retainer  and  employment,  and  also  at  the  time  of  the  said 
sale  and  disposal,  were  ignorant  of  the  premises.  That  A. 
Callender  was  also  ignorant  thereof;  and  .for  the  cause 
aforesaid,  within  a  reasonable  time  after  the  sale  and  dis- 
posal in  the  declaration  mentioned,  and  before  the  time 
had  arrived  for  the  payment  by  him  of  the  price  of  the 
corn,  to  wit,  on  &c.,  for  the  cause  aforesaid,  repudiated  the 
said  sale,  and  refused  to  complete  the  same  or  his  said 
contract,  and  refused  to  pay  the  price  of  the  com,  or  any 
part  thereof — ^Verification. 

Seventhly,  that  the  plaintifis  retained  and  employed 
the  defendants  by  and  through  one  E.  Bernoulli,  their 
agent  in  that  behalf;  and  that  E.  Bernoulli,  as  such  agent, 
did  procure  the  defendants  to  make  their  said  promise, 
which  promise  was  made  by  them  to  the  plaintiffs  through 
E.  Bernoulli,  as  such  agent,  and  not  otherwise.  That  be- 
fore the  retainer  and  employment  of  the  defendants,  and 
before  the  sale  and  disposal  of  the  com,  and  after  the  load- 
ing thereof  on  board  the  said  vessel,  and  before  the  vessel 
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1852.  with  the  com  on  board  had  called  at  Cork  or  Falmouth, 
or  arrived  at  any  port  or  ports  of  the  United  Kingdom,  the 
corn  had  become  and  was,  in  the  course  of  the  voyage,  to 
wit,  at  Tunis,  in  Africa,  unloaded  and  discharged  from  the 
said  vessel,  and  condemned,  and  sold  to  other  persons  than 
the  defendants  or  A.  Callender,  whose  names  are  to  the 
defendants  unknown ;  and  the  plaintiffs  had  become  and 
were,  by  reason  of  the  premises,  wholly  unable  to  deliver 
or  obtain  the  delivery  of  the  com,  or  any  part  thereof,  at 
any  port  of  the  United  Kingdom:  all  of  which  premises  E. 
Bernoulli,  at  the  time  of  the  said  retainer  and  employment 
by  him  of  the  defendants,  well  knew,  and  of  all  which  the 
defendants  were  ignorant ;  and  the  vessel  afterwards  arrived 
in  England  without  the  com  or  any  part  thereof  on  board. 
That  E.  Bernoulli,  before  and  at  the  time  of  the  sale  and 
disposal,  and  of  the  retainer  and  employment  as  aforesaid, 
withheld  and  concealed  from  the  defendants  and  A.  Cal- 
lender all  knowledge  and  notice  of  the  premises;  and  nei- 
ther the  defendants  nor  A.  Callender,  at  the  time  of  the 
sale  and  disposal  of  the  corn,  knew  or  had  notice  of  the 
premises;  and  that  A.  Callender,  within  a  reasonable  time 
of  the  said  sale  and  disposal  of  the  corn,  and  before  the 
time  had  arrived  for  the  payment  of  the  price  thereof,  for 
the  cause  aforesaid^  repudiated  the  contract  of  sale,  and 
refused  to  perform  the  same  or  to  pay  the  said  price. — 
Verification. 

The  plaintiffs  joined  issue  on  the  four  first  pleas;  and  to 
the  fifth,  sixth,  and  seventh  replied  de  injuria. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  action 
was  brought  to  recover  the  price  of  a  cargo  of  Indian  corn, 
sold  under  the  following  circumstances: — The  plaintiffs 
were  merchants  at  Smyrna,  and  the  defendants  corn-factors 
in  London.  In  January,  1848,  the  plaintiffs  chartered 
a  vessel,  called  the  "  Kezia  Page,"  to  proceed  to  Salonica, 
and  there  load  a  cargo  of  Indian  com,  and  being  so  loaded 
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to  proceed  to  a  safe  port  in  the  United  Kingdom,  calling  1862. 
at  Cork  or  Falmouth.  The  plaintiffs  accordingly  shipped  couturikr 
on  board  the  vessel,  at  Salonica,  1180  quarters  of  Indian  „  ^' 
com;  and  on  the  22nd  of  February,  1848,  the  master 
signed  a  bill  of  lading,  making  the  com  deliverable  "  unto 
order  of  the  plaintiffs  or  to  their  assigns,  he  or  they  pay- 
ing freight  for  the  said  goods  as  per  charter-party,  with 
primage  and  average  accustomed.""  The  plaintiffs  in- 
dorsed the  bill  of  lading,  and  sent  it,  together  with  the 
charter-party,  to  Messrs.  Bernoulli,  their  London  agents, 
with  orders  to  sell  the  cargo  on  the  plaintiffs'  account, 
and  they  also,  through  Messrs.  Bernoulli,  caused  an  in- 
surance to  be  effected,  on  the  8th  of  Febmary,  1848,  upon 
the  cargo  "  at  and  from  Salonica  to  the  port  of  discharge 
in  the  United  Kingdom,  with  leave  to  call  for  orders; 
com,  &c.,  warranted  free  from  average  unless  general,  or 
the  ship  be  stranded."  On  the  1st  of  May,  1848,  Messrs. 
Bemoulli  arranged  with  the  defendants  for  the  sale  of 
the  cargo,  and  they  agreed  to  advance  upon  it  600Z.  Evi- 
dence was  given  that  the  custom  of  corn- factors  is  to  sell 
under  a  del  credere  commission  of  9d  a  quarter,  being 
about  three  and  a  half  per  cent,  on  the  price  inserted  in 
the  bought  note;  and  when  selling  under  such  commission, 
they  are  not  in  the  habit  of  stating  to  whom  they  sell. 
On  the  above-mentioned  day,  Messrs.  Bernoulli  sent  to 
the  defendants  the  bill  of  lading  indorsed  by  them,  and 
the  charter-party,  in  a  letter  as  follows: — 

1st  of  May,  1848. 
"  Messrs.  Hastie  &  Hutchinson. 

"  I  inclose  the  bill  of  lading  of  2396  Salonica  killohs, 

equal  to  9584  Constantinople  killohs,  or  at  8^  ko.  per 

quarter,  1179^VTr  quarters  Indian  corn,  per  "Kezia  Page," 

from  Salonica,  sailed  on  the  22nd  of  February;  the  freight 

as  per  charter-party  is  8s,  6d.  per  quarter  in  full,  and  ten 

guineas  gratuity.     I  shall  be  glad  if  you  can  obtain  a  good 

price  for  this  cargo  afloat,  cost  freight  and  insurance,  but 
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1852.  should  not  like  to  take  less  than  27&  The  vessel  may 
now  arrive  every  day ;  and  it  would  perhaps  be  as  well  to 
wait  till  she  is  off  the  coast,  although  there  are  seven 
lay  days  for  unloading.  As  agreed  upon  between  us,  I 
will  thank  you  to  hand  me  a  cheque  to-day  for  600Z.,  as 
an  advance  on  this  cargo.  The  insurance  has  been  effected 
at  the  "Indemnity''  for  1600i,  and  the  policy  will  be  held 
at  your  disposal  to  the  eztent^f  your  advance. 

"  I  am,  &c., 

"  Bbbnoulli." 

On  the  same  day,  the  defendants  acknowledged  the  re- 
ceipt of  the  bill  of  lading  and  charter-party  by  letter,  in- 
closing a  check  for  600Z.,  and  which  contained  the  follow- 
ing passage :  "  Against  this  cargo  we  beg  to  hand  you 
check  for  6007.,  it  being  understood  that  we  have  free 
hands  as  regards  sale.  We  will  thank  you  to  send  per 
bearer  the  policy  of  insurance  on  the  cargo."  The  policy 
was  accordingly  forwarded  to  the  defendants. 

On  the  15th  of  May,  1848^  the  defendants  sold  the  cargo 
to  one  A.  Callender,  and  sent  to  him  the  following  bought 
note: — 

"  Bought  of  Hastie  &  Hutchinson  a  cargo  of  about  1180, 
say  one  thousand  one  hundred  and  eighty  quarters  of  Sa- 
lonica  Indian  com,  of  fair  average  quality  when  shipped, 
per  the  "  Eezia  Page,''  Captain  Page,  from  Salonica,  bill 
of  lading  dated  the  22nd  of  February,  at  27«.,  say  twenty- 
seven  shillings  per  quarter,  free  on  board,  and  including 
freight  and  insurance,  to  a  safe  port  in  the  United  King- 
dom, the  vessel  calling  at  Cork  or  Falmouth  for  orders, 
measure  to  be  calculated  as  customary,  payment  at  two 
months  from  this  date,  or  in  cash,  less  discount  at  the 
rate  of  five  per  cent  per  annum  for  the  unexpired  time, 
upon  handing  shipping  documents." 

On  the  same  day,  the  defendants  wrote  to  Messrs.  Ber- 
noulli, advising  them  of  the  sale,  but  without  making  any 
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mention  of  the  purchaser  or  of  commission.  The  vessel  1852. 
sailed  from  Salonica  on  the  23rd  of  February;  and,  having 
met  with  tempestuous  weather,  the  cargo  became  so  heated 
and  fermented,  that  the  vessel  was  obliged  to  put  into 
Tunis  Bay.  On  the  12th  of  April,  the  cargo  was  surveyed, 
and  found  to  be  so  much  damaged,  that  it  was  unfit  to  be 
carried  further;  and  on  the  24th  it  was  sold  by  the  master. 
On  the  23rd  of  May,  A-  Callender  gave  the  defendants  no- 
tice that  he  repudiated  the  contract,  on  the  ground  that 
the  cargo  did  not  exist  at  the  time  of  the  sale  to  him.  In 
March,  1849,  a  fiat  in  bankruptcy  issued  against  A.  Callen- 
der, and  on  the  17th  of  November,  1850,  he  obtained  his 
certificate. 

The  plaintiffs  tendered  evidence  to  prove,  that,  by  mer- 
cantile usage,  when  a  cargo  is  sold  "  free  on  board,''  the 
purchaser  takes  upon  himself  all  the  risk  and  benefits  of 
the  owner,  freight  and  insurance  being  included  in  the 
price  which  he  agrees  to  pay.  This  evidence  was  objected 
to  by  the  defendants'  counsel,  and  rejected  by  the  learned 
Judge.  It  was  also  objected,  on  behalf  of  the  defendants, 
that  they  were  not  liable  by  reason  of  charging  a  del 
credere  commission,  inasmuch  as  there  was  no  note  in 
writing  signed  by  them,  within  the  4th  section  of  the 
Statute  of  Frauds.  In  directing  the  jury,  the  learned  Judge 
ruled,  that  the  contract  imported  that,  at  the  time  of  the 
sale,  the  com  was  in  existence  as  such,  and  capable  of 
delivery  (a).  The  learned  Judge  also  ruled,  that  the  de- 
fendants were  responsible  by  reason  of  their  charging  a  del 
credere  commission,  although  they  had  not  guaranteed  the 
plaintiffs  by  any  writing  signed  by  them  as  agents.  A 
verdict  having  been  found  for  the  defendants,  with  leave 
to  each  party  to  move — 

(a)  At  the  suggestion  of  the  should  be  stated  as  if  it  had  been 

Court  in  banc,  it  was  arranged  in  accordance  with  the  opinion  of 

that)  in  the  bill  of  exceptions  al-  the  majority  of  the  Court:   See 

lowed  by  them,  the  ruling  of  the  Judgment,  p.  63. 
Judge  at  Nisi  Prius  on  this  point 
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1862.  CowUng,  in  the  following  Term  (January  13)  obtained  a 

rule  nisi  to  enter  a  verdict  for  the  plaintiffs  on  all  the  is- 
sues except  those  on  the  fifth  and  sixth  pleas,  and  on  those 
pleas  for  judgment  non  obstante  veredicto,  the  amount  of 
the  verdict  being  the  difference  between  the  price  of  the 
com  and  the  sum  advanced.    And 

Butt  obtained  a  rule  nisi  to  retain  the  verdict  for  the 
defendants,  in  case  the  Court  should  be  of  opinion  in  fa- 
vour of  the  plaintiffs  upon  the  first  point — 

The  case  was  argued  in  last  Easter  Term  (May  5th  and 
6th),  when 

Butt  and  Karslake  shewed  cause  against  the  plaintiffs' 
rule,  and  were  heard  in  support  of  the  defendants'. — 
First,  upon  the  true  construction  of  the  contract  made 
between  the  defendants,  as  agents  for  the  plaintiffs  and 
Callender,  the  latter  agreed  to  purchase  a  cargo  of  com. 
This  was,  therefore,  a  contract  for  the  sale  of  an  existing 
chattel  But,  at  the  time  of  the  contract,  the  chattel, 
the  subject-matter  of  that  contract,  was  not  in  existence. 
The  vendee,  therefore,  was  not  bound.  The  construc- 
tion for  which  the  plaintiffs  must  contend  is,  that  the 
vendors,  through  their  agent, 'merely  disposed  of  the  in- 
terest, whatever  it  might  be,  in  that  adventure,  or,  so  to 
speak,  that  they  sold  and  the  purchaser  bought  the  pos- 
sibility of  a  cargo.  But  the  sale  of  a  cargo  of  Indian  corn 
of  about  a  certain  quantity,  and  subject  to  certain  condi- 
tions, was  the  true  object  of  the  transaction.  In  Barr  v. 
Oibson  (a),  where  the  defendant  sold  the  plaintiff  a  ship,  it 
was  held  by  this  Court,  that,  as  the  ship  existed  in  specie  at 
the  time  of  the  contract,  the  defendant  had  in  that  respect 
fulfilled  his  engagement;  and  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says:  ''But  the  bargain  and  sale 

(a)  3  M  &  W.  390. 
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of  a  chattel,  as  being  of  a  particular  description,  does  ^  1852. 
imply  that  the  article  sold  is  of  that  description,  for 
which  the  cases  of  Bridge  v.  Wain  (a),  and  Shepherd  v. 
Kaifi(b),  and  other  cases,  are  authorities;  and  therefore, 
the  sale  in  this  case  of  a  ship  implies  a  contract  that  the 
subject  of  the  transfer  did  exist  in  the  character  of  a  ship ; 
and  the  express  covenant  that  the  defendant  had  power  to 
make  the  bargain  and  sale  of  the  subject  before  mention- 
ed must  operate  as  an  express  covenant  to  the  same  ef-- 
feet" — [Parkey  B. — According  to  the  defendants'  construc- 
tion of  this  contract,  they  would  be  liable  for  the  payment 
of  the  price,  provided  the  com  had  existed  in  specie  at  the 
time  of  the  contract,  although  its  value  had  been  merely 
nominal  Pollock,  C.  B. — ^This  question  is  purely  one  of 
construction.  I  certainly  think  that  the  plain  and  literal 
meaning  of  the  language  here  used  imports  that  the  thing 
sold,  namely,  the  cargo,  was  then  in  existence,  and  capa- 
ble of  being  transferred.  In  a  recent  case  (c),  where  the 
plaintiff  had  purchased  an  annuity,  which,  at  the  time  of 
the  sale,  had  ceased  to  exist,  and  had  paid  the  purchase- 
money,  we  held  that  he  was  entitled  to  recover  back  the 
amount  so  paid  in  an  action  of  money  had  and  received, 
on  the  ground  of  want  of  consideration.  Suppose  that  in 
the  present  case  the  cargo  had  been  thrown  overboard, 
would  the  purchaser  have  been  entitled  to  recover  the 
amount  of  it  under  the  policy  of  insurance?]  It  is  submit- 
ted that  he  would  not  If  the  plaintiffs  themselves  had 
previously  given  an  order  for  the  sale  of  the  cargo  at 
Tunis,  they  could  not  have  enforced  this  claim,  upon  the 
same  ground  as  that  upon  which  the  defendants  now  rest 
their  defence,  viz.  that  the  chattel  did  not  exist  which 
they  professedly  and  specifically  agreed  to  sell 

Secondly,  the  contract  under  which  the  plaintiffs  seek 
to  render  the  defendants  liable  was  not  in  writing,  as  re- 

(a)  1  Stark.  N.  P.  604.  (6)  5  B.  &  Aid.  240. 

(c)  Strickland  y.  Turner,  7  Exch.  208. 
VOL.  VIII.  E  BXCH. 
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quired  by  the  4th  section  of  the  Statute  of  Frauds.  In 
Smith's  Mercantile  Law,  p.  Ill,  it  is  said:  "It  was  at  one 
time  thought  that  an  agent  acting  under  a  del  credere 
commission  was  not  merely  a  surety,  responsible  only  in 
case  of  the  default  of  the  purchaser,  but  that  he  was  lia- 
ble to  his  principal  in  the  first  instance  (a) ;  but  that  doc- 
trine has  been  questioned,  and  at  last  overturned  by  sub- 
sequent authorities  (b),  which  have  settled  that  he  is  but 
a  surety."  The  true  definition  of  the  liability  of  a  factor 
who  acts  upon  a  del  credere  commission,  appears  to  be 
that  which  is  given  by  Lord  EUenborough,  C  J.,  in  deliver- 
ing the  judgment  of  the  Court  of  King's  Bench  in  Morris 
V.  Chasby  (c),  that,  "  In  correct  language,  a  commission  del 
credere  is  the  premium  or  price  given  by  the  principal  to 
the  factor  for  a  guarantee ;  it  presupposes  a  guarantee.  .  .  . 
But  whatever  term  is  used,  the  obligation  of  the  factor  is 
the  same;  it  arises  on  the  guarantee.  The  guarantor  is  to 
answer  for  the  solvency  of  the  vendee,  and  to  pay  the  mo- 
ney if  the  vendee  does  not;  on  the  failure  of  the  vendee* 
he  is  to  stand  in  his  place,  and  to  make  his  default  good." 
In  the  American  Courts,  indeed,  it  has  been  held  that  the 
contract  of  a  factor  acting  under  the  terms  of  a  del  credere 
commission  is  not  within  the  Statute  of  Frauds:  Wolff  y, 
Koppel  (d),  Swan  v.  Nesmith  (e).  In  the  former  of  these 
cases,  the  judgment  of  the  Court,  delivered  by  Cowen,  J., 
seems  founded  on  the  principle,  that  the  factor  is  pri- 
marily liable  (/).  But  in  Smith's  Mercantile  Law,  p.  416, 
the  following  passage  seems  to  lay  down  the  true  rule: — 
"  In  a  word,  the  question  by  which  it  must  be  tested,  whe- 
ther a  contract  be  or  be  not  within  the  statute,  is,  wliat  is 
the  promise?    Is  it  a  promise  to  answer  for  the  debt,  de- 

(a)  Orove  v.  Dvhois,  1  T,  R.  M.&S.494;  Baker  y,  Langhorny 
112;  Size  v.  Dickason,  IT.  R.  285;  6  Taunt.  519. 
WeinoU  v.  Roberts,  2  Camp.  586.  (c)  4  M.  &  S.  574. 

(b)  Morris  v.  Cleasby,  4  M.  &  (d)  6  Hill's NewYork Rep. 458. 
S.  566 ;  Hornby  v.  Zooy,  6  M.  &  (e)  7  Pickering's  Rep.  220. 
S.  166;  Cumming  v.  Forrester,  1  (/)  See  post,  p.  56,  n. 
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fault,  or  miscarriage  of  another,  for  which  that  other  re-  1852. 
mains  liable?  If  so,  it  must  be  in  writing."  It  is  clear  that 
the  purchaser  here  is  primarily  liable,  and  the  defendants 
were  liable  for  the  amount  of  this  debt  only  upon  their 
default  The  point  therefore  seems  to  fall  precisely  with- 
in the  definitions  to  be  found  in  Morris  v.  Gleashy  (a),  and 
in  Smith's  Mercantile  Law. 

Cowling^  contrsL — First,  as  to  the  meaning  of  the  con- 
tract of  the  15th  May,  1848.     It  should  be  construed  as  it 
would  be  understood  by  mercantile  men,  taking  into  con- 
sideration the  subject-matter  of  the  bargain,  and  the  cir- 
cumstances under  which  it  was  made.     By  the  bill  of  lad- 
ing, the  cargo  was  shipped  "free  on  board,"  that  is,  it  was 
to  become  the  absolute  property  of  the  vendees,  and  to  be 
carried  at  their  risk  :  Cavasjee  v.  Thompson  (6).    What  had 
become  of  the  cargo  after  the  vessel  sailed,  was  unknown 
to  the  contracting  parties;  but  both  were  aware  that  it  was 
subject  to  perils  of  the  seas,  and  that  the  shippers  had  en- 
deavoured to  protect  themselves  against  loss  by  effecting 
a  policy  for  the  full  value,  which  together  with  the  bill  of 
lading  and  charter-party  were  in  the  possession  of  the 
shippers'  agent.    There  are  two  well-known  modes  of  sale 
of  such  a  cargo,  namely,  "  afloat,"  which  is  the  present 
case,  which  includes  freight  and  insurance,  and  "to  ar- 
rive."   In  the  former  case  the  purchaser  takes  upon  him- 
self all  risk  from  the  moment  of  sale  at  the  least,  and,  it  is 
submitted,  during  the  whole  term  of  the  voyage;  for  it  is 
immaterial  to  him  whether  the  cargo  was  in  existence  at 
the  time  of,  or  prior  to,  the  contract,  if  afterwards  lost 
Without  insurance,  he  would,  under  an  ordinary  sale,  be 
subject  to  the  loss,  if  the  cargo  remained  in  specie,  how- 
ever much  sear-damaged  previously  to  the  purchase,  so  long 
as  it  literally  existed;  but  not  if  it  were  actually  destroyed 
or  lost,  in  which  latter  cases  the  vendor  must  bear  the  loss. 

(a)  4  M.  &  S.  674.  (6)  5  Moore,  P.  C,  169. 

E  2 
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1862.  This  would  leave  a  divided  risk  between  vendor  and  pur- 
chaser in  respect  of  the  part  of  the  voyage  prior  to  the 
sale,  which  would  be  an  unmerchantable  mode  of  dealing. 
The  vendor  having  taken  a  policy  to  protect  himself 
against  sea  risk,  as  far  as  practicable,  the  most  reasonable 
course  would  be,  that  the  purchaser  should  take  all  risks 
prior  to  the  purchase,  and  receive  the  policy  for  the  pur- 
pose of  indemnifying  himself  against  them.  It  would  pro- 
tect him  from  most  of  the  risks  to  which  he  would  not  have 
been  liable  without  it.  Therefore,  the  fact  of  his  buying 
the  policy  is  strong  evidence  that  he  took  on  himself  all 
sea  risks  from  the  time  of  the  vessel  sailing.  The  language 
of  the  bought  note  shews  that  the  purchaser  so  intended, 
and  mercantile  evidence  of  its  meaning  was  superfluous. 
The  term  "cargo"  does  not  necessarily  imply  a  cargo  ex- 
isting at  the  time  of  the  bargain,  but,  as  explained  by 
the  context,  a  cargo  of  fair  average  quality  when  shipped — 
thus  regarding  solely  its  condition  at  the  time  of  ship- 
ment, and  treating  as  immaterial  what  might  afterwards 
occur  to  depreciate  its  quality.  The  freight  and  insurance 
also  refer  to  the  time  of  sailing,  and  not  merely  to  that 
of  the  bargain.  Again,  the  payment  is  by  bill  at  short 
date,  irrespective  of  delivery;  so  that  the  purchaser  would 
probably  have  to  part  with  his  money  before  he  coidd  as- 
certain whether  the  cargo  existed.  Again,  the  payment 
and  receipt  of  the  shipping  documents  are  to  be  con- 
temporaneous acts.  The  meaning  of  such  a  transaction 
can  only  be,  that  the  purchaser  is  to  stand  in  the  situa- 
tion of  the  vendor,  and  take  upon  himself  all  risk  from 
the  time  of  the  vessel  sailing,  looking  to  the  policy  for 
indemnity.  The  use  of  the  term  "  cargo"  is  no  guarantee 
of  its  existence:  Com.  Dig.  "Covenant"  (A  4).  If  the 
vendee  had  paid  the  purchase  money,  he  could  not  have 
recovered  it  back,  since  the  consideration  did  not  wholly 
fail,  for  part  of  it  was  the  delivery  of  the  shipping  docu- 
ments, including  the  policy;  nor  could  he  have  alleged 
that  the  payment  was  made  under  a  mistake.    The  con- 
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tract  really  was  for  the  purchase  of  those  documents,  and  1852. 
the  chance  of  that  cargo  being  in  existence,  which  was 
shipped  on  the  22nd  February.  The  contract  was  not 
defeated  by  the  sale  of  the  corn,  for  that  was  necessary  in 
order  to  prevent  further  loss.  If  the  captain,  instead  of 
selling  it,  had  brought  it  home  in  a  rotten  state,  that  would 
not  have  affected  the  contract;  then  how  can  a  sale  for 
the  purchaser's  benefit  ? 

The  Court  then  said,  that  it  was  unnecessary  to  hear  any 
argument  on  the  other  points,  and  that  the  plaintiffs  were 
clearly  entitled  to  judgment  non  obstante  veredicto  on  the 
sixth  plea. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — [His  Lordship,  after  stating  that  the  fol- 
lowing was  the  judgment  of  his  Brother  Alderson  and  of 
himself,  and  that  the  Lord  Chief  Baron  differed  in  opin* 
ion  from  the  rest  of  the  Court  upon  the  construction  of 
the  contract,  and  therefore  the  rule  would  be  absolute  for 
a  new  trial,  with  liberty  for  the  defendants  to  bring  the 
case  before  a  Court  of  error,  by  a  bill  of  exceptions,  pro- 
ceeded:]— The  only  questions  now  to  be  disposed  of  are, 
first,  what  is  the  meaning  of  the  contract  made  between 
the  defendants,  as  agents  for  the  plaintiffs,  with  Callen- 
der;  and  secondly,  whether  the  defendants  are  liable  for 
the  non-fulfilment  of  that  contract,  by  reason  of  their  del 
credere  commission,  there  being  no  guarantee  in  writing. 

All  the  questions  asked  as  to  mercantile  usage  in  such  a 
contract,  which  were  rejected,  having  in  our  opinion  been 
properly  rejected,  and  that  which  was  answered,  namely, 
as  to  the  meaning  of  "  free  on  board,"  throwing  no  light 
upon  the  construction  of  the  instrument,  we  must  look  to 
the  words  of  the  contract  only,  in  order  to  determine  its 
meaning.  The  bought  note  inclosed  in  the  letter  of  ad- 
vice by  the  defendants  to  the  plaintiffs  is  in  these  terms: 
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1852.  — "  Bought  of  Hastie  and  Hutchinson,  a  cargo  of  about 
1180,  say  one  thousand  one  hundred  and  eighty  quarters 
of  Indian  com,  oi  fair  average  quality  when  shipped^  bill 
of  lading  dated  27th  of  February,  at  27«.  per  quarter, /re^ 
on  board,  and  including  freight  and  insurance,  to  a  safe 
port  in  the  United  Kingdom,  vessel  calling  at  Cork  or 
Falmouth,  payment  at  two  months  from  this  date  upon 
handing  over  shipping  documents"  We  think  it  is  to  be 
collected  from  this  document,  that  the  risk  was  to  be  the 
purchaser's  from  the  date  of  shipment 

It  is  very  true,  that,  when  there  is  a  sale  of  a  specific 
chattel  (not  a  contract  to  sell  and  deliver  a  chattel  in  fu- 
turo),  there  is  an  implied  undertaking  that  it  exists;  and 
if  there  were  nothing  in  this  case  but  a  bargain  and  sale  of 
a  certain  cargo  on  the  15th  of  May,  there  would  be  an  en- 
gagement by  the  vendor,  or  a  condition,  that  the  cargo  was 
in  existence  at  that  time;  but  in  this  case  there  is  a  great 
deal  more.     There  is  an  express  engagement  that  the  cargo 
was  shipped  on  thie  27th  of  February : — no  express  engage- 
ment that  it  was  then,  at  the  time  of  the  contract,  on 
board.    There  is  an  express  engagement  that  the  cargo 
was  of  average  quality  when  shipped,  so  that  it  is  clear 
that  the  purchaser  was  to  ,run  the  risk  of  all  subsequent 
deterioration  by  sea  damage  or  otherwise,  for  which  he 
was  to  be  indemnified  by  having  the  cargo  fully  insured; 
for  the  27«.  per  quarter  was  to  cover  not  merely  the  price, 
but  all  expenses  of  shipment,  freight,  and  of  insurance, 
which  means  insurance  to  the. full  amount;  and  there  is 
an  implied  contract,  to  the  effect  that  the  insurances  are 
sufficient,  by  the  vendor,  and  that  insurance  was  clearly 
to  be  for  the  benefit  of  the  purchaser,  not  merely  to  pro- 
tect him  from  subsequent  losses,  but  from  losses  prior  to  the 
date  of  the  contract;  for  otherwise  he  would  run  the  risk 
of  intermediate  partial  damage,  without  any  chance  of  in- 
demnity at  all.     If  then  the  damage  was  such  as  to  be 
covered  by  an  ordinary  policy,  for  instance,  if  the  ship 
should  be  at  any  time  stranded  during  that  voyage,  the 
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full  amount  would  be  recoverable  on  the  ordinary  policy.        1852. 

Now,  if  an  average  loss  were  recoverable,  why  not  a  total     couturier 

loss?    How  could  there  be,  without  express  words,  an  as-  *• 

signment  of  the  benefit  of  the  policies  to  the  vendee,  in 

case  there  was  an  average  loss  only,  but  not  if  a  total  loss? 

They  are  surely  meant  to  be  assigned  for  all  purposes. 

Being  thus  entitled  to  have  the  cargo  if  it  existed,  and  a 

full  indemnity  by  the  policies  if  it  did  not,  the  purchaser 

was  bound  to  pay  the  stipulated  price  in  a  certain  time 

after  the  bill  of  lading  and  other  shipping  documents  were 

handed  over.     We  think,  therefore,  that  the  true  meaning 

of  the  contract  was,  that  the  purchaser  bought  the  cargo, 

if  it  existed  at  the  date  of  the  contract;  but  if  it  had  been 

damaged  or  lost,  he  bought  the  benefit  of  the  insurance, 

but  no  more. 

If,  indeed,  the  vendor,  before  the  date  of  the  contract, 
had  simply  sold  to  another,  he  could  not  recover.  By  sell- 
ing the  cargo,  he  undertakes  that  the  vendee  shall  have 
it  if  it  exists,  and  that  he  himself  had  not  before  sold  it 
to  another.  Such  a  contract  is  implied  in  every  assign- 
ment ;  and  if  the  vendor  had,  at  the  date  of  the  contract, 
really  sold  to  another,  and  precluded  himself  from  deliver- 
ing it  according  to  his  contract,  he  would  be  responsible. 
But  the  sale  in  this  case,  by  the  agent  of  the  plaintifis,  was 
not  such  a  sale  as  to  defeat  the  contract.  It  was  rendered 
necessary  in  consequence  of  the  sea  damage,  and  was  made 
merely  to  prevent  the  loss  being  so  great  as  it  would  other- 
wise have  necessarily  been.  We  therefore  think  that  the 
fifth  issue  should  be  found  for  the  plaintiff's. 

The  other  and  only  remaining  point  is,  whether  the  de- 
fendants are  responsible  by  reason  of  their  charging  a  del 
credere  commission,  though  they  have  not  guaranteed  by 
writing  signed  by  themselves.  We  think  they  are.  Doubt- 
less, if  they  had  for  a  per-centage  guaranteed  the  debt 
owing,  or  performance  of  the  contract  by  the  vendee,  be- 
ing totally  unconnected  with  the  sale,  they  would  not  be 


56 


EXGHEQUEB  REPOBT& 


1852. 


liable  without  a  note  in  writing  signed  by  them';  but  being 
the  agents  to  negotiate  the  sale,  the  commission  is  paid  in 
respect  of  that  employment;  a  higher  reward  is  paid  in 
consideration  of  their  taking  greater  care  in  sales  to  their 
customers,  and  precluding  all  question  whether  the  loss 
arose  from  negligence  or  not,  and  also  for  assuming  a 
greater  share  of  responsibility  than  ordinary  agents,  name- 
ly, responsibility  for  the  solvency  and  performance  of  their 
contracts  by  their  vendees.  His  is  the  main  object  of  the 
reward  being  given  to  them ;  and  though  it  may  terminate 
in  a  liability  to  pay  the  debt  of  another,  that  is  not  the 
immediate  object  for  which  the  consideration  is  given;  and 
the  case  resembles  in  this  respect  those  of  Williams  v. 
Leper  (a)  and  Gdsding  v.  Avhert  (6).  We  entirely  adopt  the 
reasoning  of  an  American  Judge  (Mr.  Justice  Cowen),  in  a 
very  able  judgment  on  this  very  point  in  Wolff  y.  Koppel  (c). 


(a)  3  Burr.  1806. 

(b)  2  East,  325. 

(c)  The  case,  as  reported  iu  5 
Hill,  N.  Y.  Eep.,  458,  is  as  fol- 
lows:— 

Error  to  the  New  York  C.  P., 
where  Koppel  sued  Wolff  and 
Henricks,  to  recover  the  price  of 
certain  goods,  alleged  to  have  been 
sold  by  the  latter  as  factors  acting 
under  a  del  credere  commission. 
The  agreement  del  credere  was 
by  parol;  and  one  point  made  in 
the  Court  below  was,  that  the 
defendants'  engagement,  not  be- 
ing in  writing,  was  void  by  the 
Statute  of  Frauds.  The  Court 
held  otherwise ;  and  after  judg- 
ment in  &vour  of  the  plaintiff, 
the  defendants  sued  out  a  writ  of 
error. 

T.  J,  Brady  for  the  plaintiffs  in 
error. 

E,  C.  Benedict  for  the  defend- 
ant in  error< 


By  the  Court,  Cowen^  J. — It  is 
objected  that  the  contract  of  & 
factor,  binding  him  in  the  terms 
implied  by  a  del  credere  commis- 
sion, is  within  the  Statute  of 
Frauds,  and  should  therefore  be 
in  writing.  Such  is  the  opinion 
expressed  by  Theobald  (Pr.  &.  S. 
64, 65),  and  in  Chit,  on  Contracts, 
209,  lOth  Am.  ed.  of  1842.  The 
question  was  also  mooted  in  OaU 
V.  Comber  (1  B.  Moore,  279),  but 
not  decided,  as  seems  to  be  im- 
pliQ^^  the  careless  manner  in 
which  th^^^e  is  quoted  by  Chitty 
(8  Taunt.  %»,  S,  C).  All  the  au- 
thority presented  on  the  argu- 
ment grows  out  of  the  nature  of 
the  contract,  as  held  by  the  Court 
of  King's  Bench  in  Morris  v. 
Ckavby  (4  M.  &  Sel.  656, 574, 575). 
That  case  certainly  defines  the 
liability  of  the  &ctor  somewhat 
differently  from  what  several  pre- 
vious cases  seem  to  have  done. 
The  effect  of  acting  under  the 
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We  are  therefore  of  opinion,  that  the  rule  should  be  ab- 
solute to  enter  a  verdict  for  the  plaintiffs  on  all  the  issues. 


1852. 


commission  is  said  to  be,  that 
the  iJBuctar  becomes  a  guarantor 
of  the  debts  which  are  created, 
that  is  to  say,  they  are  debts  due 
to  the  merchant,  and  the  factor's 
engagement  is  secondary  and  col- 
lateral, depending  on  the  feult  of 
the  debtors,  who  must  first  be 
sought  out  and  called  upon  by 
the  merchant.  (See  also  Hornby 
V.  Lacy,  6M.&Sel.  166, 171,172; 
Fede  v.  NorthcoUy  7  Taunt.  478, 
484;  1  B.  Moore,  178,  S,  C;  Le- 
verick  v.  Meigs,  1  Co  wen,  645, 664.) 
On  this  we  haye  the  opinion  of 
learned  writers,  that  if  the  agree- 
ment del  credere  be  made  with- 
out writing,  the  case  comes  within 
the  statute.  On  the  other  hand, 
approved  writers  assert  that  this 
is  not  so.  (1  Beawes  46,  6th  Lon- 
don ed.;  3  Chit.  Commercial  Law, 
220,221.)  It  is  true,  these  latter 
go  on  the  more  stringent  obliga- 
tion supposed  by  Lord  Mangfidd, 
that  of  a  principal  debtor  on  the 
part  of  the  factor,  the  accessorial 
obligation  lying  rather  on  the  pur- 
cluuser.  This  view  of  the  matter 
was  no  longer  correct^  after  the 
cases  I  have  mentioned  were  de- 
cided. The  consequence  sought  to 
be  derived,  however,  by  writers,  is 
merely  speculative,  and  the  con- 
trary has  of  late  been  directly 
held  by  the  Supreme  Court  of 
Massachusetts  in  Swan  v.  Ne^- 
mith  (7  Pick.  220).  It  is  said, 
this  was  without  the  Court  be- 
ing aware  of  Morris  v.  Cleasby, 
Be  that  as  it  may,  they  seem  to 


Rule  absolute. 

have  been  fuUy  aware  of  the  rule 
laid  down  in  that  case,  and  to 
have  recognised  it  as  correct. 
They  considered  the  obligation 
as  a  guaranty.  But  a  guaranty, 
though  by  parol,  is  not  always 
within  the  statute.  Perhaps,  af- 
ter all,  it  may  not  be  strictly  cor- 
rect to  call  the  contract  of  the 
factor  a  guaranty,  in  the  ordi- 
nary sense  of  that  word.  The 
implied  promise  of  the  factor  ia 
merely  that  he  will  sell  to  per- 
sons in  good  credit  at  the  time ; 
and  in  order  to  charge  him,  negli- 
gence must  be  shewn.  He  takes 
an  additional  commission,  how- 
ever, and  adds  to  Ids  obligation 
that  he  will  make  no  sales  un- 
less to  persons  absolutely  sol- 
vent; in  legal  effect,  that  he  will 
be  liable  for  the  loss  which  his 
conduct  may  bring  upon  the 
plaintiff  without  the  onus  of 
proving  negligence.  The  mer- 
chant holds  the  goods,  and  will 
not  part  with  them  to  the  factor 
without  this  extraordinary  sti- 
pulation; and  a  conmiission  is 
paid  to  him  for  entering  into  it. 
What  Is  this,  after  all,  but  ano- 
ther form  of  selling  the  goods  ? 
Its  consequences  are  the  same  in 
substance.  Instead  of  paying 
cash,  the  iByctor  prefers  to  con- 
tract a  debt  or  duty  which  obli- 
ges him  to  see  the  money  paid. 
This  debt  or  duty  is  his  own, 
and  arises  from  an  adequate  con- 
sideration. It  is  contingent^  de- 
pending on  the  event  of  his  fail- 
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ing  to  secure  it  through  another 
— some  future  vendee,  to  whom 
the  merchant  is  first  to  resort. 
Upon  non-payment  by  the  ven- 
dee, the  debt  falls  absolutely  on 
the  factor.  As  remarked  by  Par- 
her,  C.  J.,  in  Swan  v.  Nevmiiky  the 
form  of  the  action  does  not  seem 
to  be  material  in  such  case ;  it  is 
to  say  whether  the  merchant  sue 
for  goods  sold,  or  on  the  special 
engagement.  The  latter  is  per- 
haps the  settled  form;  but  still 
the  action  is  in  effect  to  recover 
the  factor's  own  debt.  In  the 
late  case  oi  Johnson  v.  Oilhert  (4 
Hill,  178),  the  defendant,  in  con- 
sideration of  money  paid  for  him 
by  the  plaintiff,  assigned  a  chat- 
tel note  and  guaranteed  its  pay- 
ment. In  such  a  case,  the  de- 
claration must  be  on  the  gua- 
ranty to  pay  the  debt,  the  debt 
of  another;  but  this  is  so  in  form 
merely.  "We  held  that  the  con- 
tract was  to  pay  the  defendant's 
own  debt,  that  it  was  not  a  con- 
tract to  pay  as  the  surety  of  ano- 
ther. ALL  such  contracts,  and 
many  others,  are  in  form  to  pay 
the  debt  of  another,  and  so  lite- 
rally within  the  statute,  but  with- 
out its  intent.  A  promise  by  A. 
to  B.  that  the  former  will  pay  a 
debt  due  from  the  latter,  is  not 
within  the  meaning,  though  it  is 


within  the  words:  {Covdxy  v, 
ffopkins,  17  John.  113;  Ecutwood 
V.  Kenyon,  11  Ad.  &  EL  438.)  So 
are  a  numerous  class  of  cases 
where  the  promise  is  made  in 
consideration  of  the  creditor  re- 
Unquishing  some  lien,  fund,  or 
security:  (Theobald's  Pr.  &  S., 
45,  and  the  cases  there  cited.) 
The  merchant  gives  up  his  goods 
to  be  sold,  and  pays  a  premium. 
Is  not  this  in  truth  as  much  and 
more  than  many  of  those  cases 
require,  which  go  on  the  relin- 
quishment of  a  security  ?  Sup- 
pose a  £&ctor  agrees  by  parol  to 
sell  for  cash,  but  gives  credit. 
His  promise  is,  virtually,  that  he 
will  pay  the  amount  of  the  debt 
he  thus  makes.  Yet,  who  would 
say  his  promise  is  within  the  sta- 
tute ?  The  amount  of  the  argu- 
ment for  the  defendant  woxdd 
seem  to  be,  that  an  agent  for 
making  sales,  or  indeed  a  col- 
lecting agent,  cannot,  by  parol, 
undertake  for  extraordinary  dili- 
gence, because  he  may  thus  have 
the  debt  of  another  thrown  upon 
him.  But  the  answer  is,  that  all 
such  contracts  have  an  immedi- 
ate respect  to  his  own  duty  or 
obligation.  The  debt  of  another 
comes  incidentally  as  a  measure 
of  damages. 

Judgment  affirmed. 
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HiCKiE  and  Another  v.  Salamo  and  Another.  /^^  26. 

fjTRA  Y  moved  (a)  for  a  rule,  calling  on  the  defendants  where  one  of 
to  shew  cause  why  the  plaintiffs  should  not  have  their  dweSfmore 
costs  under  the  13  &  14  Vict.  c.  61,  s.  13.     It  appeared  on  than  twenty 

miles  from  the 

the  affidavits  that  this  was  an  action  of  debt,  which  had  defendant,  the 
been  brought  in  this  Court,  and  had  been  tried  under  a  haveTOnciment 
writ  of  trial;  and  that  the  plaintiffs  had  recovered  a  ver-  {j^*^^';^^'^'^ 
diet  for  8?.  12«.  6d.  only,  but  that  one  of  the  plaintiffs  dwelt  Court, 
at  a  place  within  twenty  miles  of  the  defendants,  and  the 
other  plaintiff  beyond  that  distance. — By  the  128th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  the  superior  Court  has 
concurrent  jurisdiction  "  where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant."    It  is  submitted, 
on  the  part  of  the  plaintiffs,  that  where  one  of  two  or 
more  plaintiffs  dwells  beyond  the  prescribed  distance  from 
the  defendants,  the  plaintiffs  are  entitled  to  have  costs 
awarded  to  them  under  the  13  &  14  Vict.  c.  61,  s.  13. 
The  object  of  the  128th  section  was  to  provide  for  cases 
where  any  of  the  plaintiffs  or  of  the  defendants  may  have 
to  come  a  considerable  distance.     If  the  defendants'  posi- 
tion be  correct,  the  superior  Courts  would  not  have  con- 
current jurisdiction  if  one  of  twenty  plaintiffs  happened 
to  dwell  within  twenty  miles  of  the  defendants,  and  all  the 
other  plaintiffs  at  a  distance  of  500  miles.     In  Doyle  v. 
Lawrence  (6),  it  was  held,  that  where  some  only  of  several 
defendants  reside  within  the  jurisdiction  of  the  County 
Court  within  which  the  cause  of  action  arose,  the  superior 
Courts  have  concurrent  jurisdiction  with  the  County  Court. 
The  same  rule  must  apply  to  plaintiffs.  In  that  case.  Cress- 
welly  J.,  says,  "  The  burthen  of  argument  is  on  those  seek- 
ing to  make  the  rule  absolute,  because  the  plaiatiffs  were* 
till  the  recent  Act,  (13  &  14  Vict.  c.  61),  entitled  to  costs, 

(a)  May  7.  (6)  2  L.  M.  &  P.  368. 
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1852.  unless  it  were  shewn  that  their  costs  were  taken  away." 
Here  the  onus  is  upon  the  defendant&  The  only  difficulty 
which  is  likely  to  arise  proceeds  from  the  interpretation 
clause,  sect.  142  of  the  9  &  10  Vict.  c.  95,  which  enacts, 
that  "  in  construing  this  Act,  every  word  importing  the 
singular  number  shall,  where  necessary  to  give  full  effect 
to  the  enactments  herein  contained,  be  understood  to  mean 
several  persons  or  things  as  well  as  one  person  or  thing." 
[PlaU,  B. — ^You  contend  that  the  whole  plaintiff  does  not 
dwell  within  the  distance.  Parke,  B. — On  the  other  hand, 
if  the  word  plaintiff  is  to  be  read  plaintiffs,  they  do  not 
dwell  beyond  the  distance.]  This  language  has  been  adopt- 
ed for  the  sake  of  brevity.  There  is  no  necessity  to  call  in 
aid  the  interpretation  clause,  for  the  purpose  of  giving  full 
effect  to  the  128th  section. 

Petersdorff  shewed  cause,  in  the  first  instance — The 
plaintiffs  are  bound  to  bring  the  case  within  the  128th 
section.  Although  a  plaintiff  was  formerly  prima  facie 
entitled  to  his  costs  in  case  of  success,  under  the  statute 
of  Gloucester,  yet  that  right  is  taken  away,  in  certain 
cases,  by  the  129th  section.  The  term  "  the  plaintiff,"  in 
the  128th  section,  means  the  parties  to  the  suit,  that  is, 
the  suitors.  It  has  been  held,  that  where  there  are  several 
defendants,  it  must  be  shewn  that  they  all  reside  within 
the  jurisdiction  of  the  County  Court ;  and  so  in  the  case 
of  several  plaintiffs,  it  must  be  shewn  that  all  the  plaintiffs 
dwell  beyond  the  distance.  If  the  argument  be  correct, 
that  the  128th  section  was  meant  to  provide  for  the  case 
where  one  of  several  plaintiffs  dwells  more  than  twenty 
miles  from  the  defendant,  on  account  of  the  distance  to  be 
travelled  by  that  party,  plaintiffs  ought  to  have  their  costs 
whenever  any  witness  lives  at  a  very  considerable  distance 
from  either  of  the  parties  to  the  suit 
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Gray  was  heard  in  support  of  the  rule. — [0.  E.  Pollock 
referred,  as  amicus  Curiae,  to  Parry  v.  Davies  (a).] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  hj 

Platt,  B. — In  this  case,  the  plaintiffs  having  recovered 
in  this  Court  a  verdict  for  a  sum  recoverable  in  the  County 
Court,  moved  for  their  costs  of  suit 

One  of  the  plaintiffs,  at  the  commencement  of  the  ac- 
tion, dwelt  at  a  distance  greater,  and  the  other  at  a  dis- 
tance less,  than  twenty  miles  from  the  defendant. 

On  shewing  cause,  the  counsel  for  the  defendant  object- 
ed that  the  plaintiffs  did  not  bring  themselves  within  the 
predicament  prescribed  by  the  9  &  10  Vict.  c.  95,  s.  128  ; 
for  if  they  were  considered  as  constituting  one  plaintiff, 
or,  according  to  the  interpretation  clause,  sect.  142,  as  be- 
ing two  plaintiffs,  it  could  not  be  predicated  of  them  that 
they  dwelt  more  than  the  distance  of  twenty  miles  from 
the  defendant,  as  in  either  case  they  dwelt  as  much  within 
as  beyond  that  distance ;  that  theirs  might  be  casus  omis- 
sus ;  and  that  unless  they  came  within  the  language  of  the 
128th  section,  the  Court  had  no  jurisdiction  to  grant  the 
costs  in  question. 

By  the  9  &  10  Vict.  c.  95,  s.  128,  it  is  enacted,  that 
all  actions  which,  before  the  passing  of  that  Act,  might 
have  been  brought  in  any  of  her  Majesty's  superior  Courts 
of  record,  where  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant,  may  be  brought  and  determined 
in  any  such  superior  Court  at  the  election  of  the  party 
suing,  as  if  that  Act  had  not  been  passed. 

Under  this  Act,  the  defendant  applied  to  the  Court, 
under  the  129th  section,  in  order  to  deprive  the  plain- 
tiff of  his  costs,  upon  an  affidavit  stating,  aniongst  other 

(a)  1  L.  M.  &  P.  379. 
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1852.  things,  that  he  and  the  plaintiff  dwelt  within  the  pre- 
scribed distance  from  each  other. 

This  practice  was  changed  by  the  13  &  14  Vict,  c  61, 
which  deprived  the  plaintiff  of  his  costs  if  the  cause  of  ac- 
tion should  be  within  the  jurisdiction  of  the  County  Court, 
unless  the  Judge  who  tried  the  cause  should  certify  under 
the  12th  section,  or  the  plaintiff  should,  in  pursuance  of 
the  13th  section  of  that  Act,  make  it  appear  to  the  satis- 
faction  of  the  Court  in  which  such  action  was  brought,  or 
to  the  satisfaction  of  a  Judge  at  Chambers  upon  summons, 
that  the  said  action  was  brought  for  a  cause  of  action  in 
which  concurrent  jurisdiction  is  given  to  the  superior 
Courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95 ; 
in  which  case,  the  Court  in  which  the  action  is  brought, 
or  a  Judge  at  Chambers,  may,  by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs. 

Under  the  13  &  14  Vict.  c.  61,  therefore,  the  plaintiff 
must  apply  to  obtain  his  costs  ;  but  surely  the  facts  which 
would  have  enabled  him  to  resist  successfully  the  defend- 
ant's application  to  deprive  him  of  costs  under  the  9  & 
10  Vict.  c.  95,  would,  under  the  13th  section  of  13  &  14 
Vict.  c.  61,  suffice  to  establish  his  right  to  recover  them. 

The  cases  in  which  that  right  is  to  attach  are  not 
changed, — ^they  are  still  those  in  which  concurrent  juris- 
diction is  given  to  the  superior  Courts  by  the  128th  sec- 
tion of  the  9  &  10  Vict.  c.  95.  The  same  state  of  facts, 
therefore,  which  would  have  entitled  the  plaintiff  to  his 
costs  before  the  passing  of  the  IS  &  14  Vict.  c.  61,  would, 
provided  he  satisfied  the  Court  or  a  Judge  of  their  exist- 
ence, equally  entitle  him  to  costs  now.  In  Parry  y.Davies 
and  Wife  (a),  the  affidavit  on  behalf  of  the  defendants 
omitted  to  state  that  more  than  one  of  them  resided  with- 
in twenty  miles  of  the  plaintiff.  Lord  Cranworthy  then 
Baron  Rolfe,  held  that  the  J  28th  section  of  the  9  &  10 

(a)  1  L.  M.  &  P.  379. 
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Vict.  c.  95,  gave  to  the  saperior  Courts  a  concurrent  juris-  1852. 
diction,  and  that  the  plaintiff  was  entitled  to  his  costs.  In 
DoyU  V.  Lawrence  and  Others  (a),  the  Court  of  Common 
Pleas  adopted  Lord  Cramvorth's  decision,  and  held  that 
the  residence  of  one  of  the  defendants,  more  than  twenty 
miles  from  the  plaintiff,  made  that  case  one  of  concurrent 
jurisdiction  within  the  same  section.  The  same  principle 
must  apply  to  a  plurality  of  plaintiffs.  We  therefore  think, 
that  as  one  of  the  plaintiffs  in  this  case  resided  more  than 
twenty  miles  from  the  defendant,  the  jurisdiction  was  con- 
current, and  that  the  plaintiffs  are  entitled  to  their  costs. 
The  rule,  therefore,  will  be  absolute. 

Rule  absolute, 
(a)  2  L.  M.  &  P.  368. 


Masters  v,  Johnson.  June  26 

xN  this  case  the  defendant  had  been  arrested  under  a  Under  the  Ab- 
warrant  issued  by  Mr.  Daniell,  Commissioner  in  Bank-  JJ^Artfu&is 
ruptcy  for  the  Birmingham  District,  under  the  provisions  ^^^.*-  ^'  ^^'  *^® 
of  the  14  &  15  Vict.  c.  52  (the  Absconding  Debtors  Arrest  iwued  and 
Act).  The  warrant  was  dated  the  4th  of  May,  and  the  de-  seyen  days 
fendant  was  arrested  on  the  5th,  and  carried  to  the  county  JJ^^t  i^btSSae^ 
ffaol,  where  he  was  detained  until  the  11th,  when  he  was  where  the  ca- 

^  .  ,  ^  puifl  18  issued 

discharged ;  but  on  his  way  to  the  train  by  which  he  was  upon  the  same 

,,,.-•  1  .  xji  •        materials  as  the 

about  to  return  home,  he  was  agam  arrested  under  a  capias  warrant ;  and 
issued  by  leave  oiCrompton,  J.,  in  respect  of  the  same  debt,  andwrred,'^ 
and  upon  the  same  materials  as  were  before  the  Commis-  <»P"»«  ^^  ^a^- 

,  rant  are  both 

sioner  of  Bankruptcy.     He  was  afterwards  discharged  by  void,  and  the 
the  order  o{  Aldersoriy^.,  on  depositing  in  Court  the  amount  titled  ^"hls  die- 
indorsed  on  the  writ  with  lOZ.  for  costs  in  lieu  of  bail,  ^^'>  ^\^^^ 

'    has  deposited 

with  liberty  to  apply  to  the  Court.  money  under 

^  the  statute,  he 

is  entitled  to  a 
return  of  it      This  rule  does  not  apply  to  a  capias  obtained  upon  fresh  materials,  which  need  not 
be  executed  within  the  above-named  period. 
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Field  now  moved  for  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  money  so  deposited  should  not  be 
repaid  to  the  defendant. — The  defendant  is  entitled  to  the 
return  of  his  money,  upon  one  or  both  of  the  two  following 
grounds:  either  the  writ  of  capias  was  not  justified  by  the 
14  &  15  Vict.  c.  62  (a),  or  upon  general  principles  he  was 


(a)  The  following  sectionB 
are  material  to  the  present  ques- 
tion: 

Sect.  1.  "That^  from  and  after 
the  passing  of  this  Act^  it  shall 
be  lawful  for  any  Commissioner 
of  the  Court  of  Bankruptcy  acting 
for  any  district  in  the  country,  or 
the  judge  of  any  district  County 
Courts  except  the  Coimty  Court 
judges  acting  in  the  counties  of 
Middlesex  and  Surrey,  on  appli- 
cation by  or  on  behalf  of  any 
creditor,  upon  due  proof  by  affi- 
davit, intituled  in  one  of  her  Ma- 
jesty's  superior  Courts  of  com- 
mon law,  of  the  creditor  apply- 
ing, or  of  some  other  person,  or 
by  solemn  affirmation,  in  cases  in 
which  solemn  affirmation  is  allow- 
ed by  law,  to  the  satisfaction  of 
such  Commissioner  or  Judge,  that 
a  debt  of  20?.  or  upwards  is  owing 
to  such  creditor,  and  is  then  pay- 
able firom  the  person  or  persons 
against  whom  such  application 
shall  be  made,  and  that  there  is 
probable  cause  for  believing  that 
such  debtor  or  debtors,  unless  he 
or  they  be  forthwith  apprehend- 
ed, is  or  are  about  to  quit  Eng- 
land, with  intent  to  avoid  or  de- 
lay the  said  creditor,  or  with  in- 
tent to  remain  out  of  the  juri^ 
diction  of  the  Courts  of  law  in 
England,  so  long  that  thereby 
the  said  creditor  will  or  may  be 
delayed  in  the  recovery  of  the 
said  debt,  to  grant  a  warrant, 


such  warrant  being  in  the  form 
and  indorsed  in  the  manner  speci- 
fied in  the  Schedule  (A.)  to  this 
Act  annexed,  or  to  the  like  effect^ 
to  the  messenger  of  the  said 
Court  of  Bankruptcy,  or  to  the 
high  bailiff  of  the  said  County 
Court,  whereby  the  said  messen- 
ger or  high  bailiff  shall  have 
authority  at  any  time  within 
seven  days  after  the  date  of  the 
said  warrant,  including  the  day 
of  such  date,  to  arrest  the  person 
or  persons  named  in  such  war- 
rant, and  him  or  them  safely 
keep  until  he  or  they  shall  have 
given  bail  to  such  messenger  or 
high  bailiff,  or  made  deposit  with 
him  according  to  the  practice  ob- 
served in  the  superior  Courts  of 
law,  or  until  he  shall  have  paid 
the  debt  and  costs  indorsed  on 
the  said  warrant,  or  be  other- 
wise discharged  firom  arrest  un- 
der such  warrant  by  due  course 
of  law;  and  that  such  warrant 
shall  bear  date  the  day  of  the  is- 
suing thereof^  and  may  be  exe- 
cuted in  any  part  of  England; 
and  that  a  copy  of  such  warrant 
or  warrants  shall,  at  the  time  of 
the  arrest,  be  served  upon  the 
partyarrested :  Provided  always, 
that  every  creditor  who  shall 
cause  such  warrant  to  issue,  shall 
forthwith  cause  to  be  issued  a 
writ  of  capias,  and  also  in  cases 
where  no  action  shall  be  pend- 
ing, shall,  before  the  issuing  of 
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improperly  arrested  twice  for  the  same  cause.     First,  it  is 
clear  from  the  several  sections  of  the  Act  which  bear  upon 
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such  writ  of  capias,  cause  a  writ 
of  summons  to  be  issued  out  of 
some  one  of  the  superior  Courts 
of  law  against  such  debtor  or 
debtors;  and  that,  upon  such  ca- 
pias, all  mandates  and  warrants 
shall  issue  according  to  the  prac- 
tice now  in  use,  notwithstanding 
that  the  defendant  shall  have 
been  arrested  by  virtue  of  any 
warrant  or  warrants  granted  by 
such  Commissioner  or  Judge; 
and  such  debtor  or  debtors  shall, 
if  in  custody,  be  served  with  such 
writ  of  capias  within  seven  days 
from  the  date  of  such  warrant, 
including  the  day  of  such  date; 
and  thereupon  such  debtor  or 
debtors  shall  be  considered  and 
deemed  to  have  been  arrested  by 
virtue  of  the  said  writ  of  capias, 
and  all  proceedings  shall  be  had 
upon  such  writ  of  capias  as  if  the 
same  had  been  issued  prior  to 
the  issuing  of  such  warrant,  and 
the  arrest  made  on  such  writ  of 
capias  and  according  to  the  prac- 
tice now  observed  in  the  said  su- 
perior Courts  of  law." 

Sect.  3.  **  The  warrant  or  war- 
rants which  shall  be  issued  by 
virtue  of  this  Act,  shall  be  aux- 
iliary only  to  the  processes  now 
in  use,  and  shall  be  wholly  void 
and  of  none  effect  whatsoever 
as  a  protection  to  the  person  on 
whose  behalf  such  warrant  shall 
have  issued,  unless  such  writ  of 
capias  shall  be  issued  and  served 
in  manner  aforesaid.** 

Sect.  6.  « It  shall  be  biwful  for 
any  person   arrested  upon  any 
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such  warrant  forthwith,  before 
the  issuing  of  the  said  writ  of 
capias,  to  pay  the  debt  and  costs 
which  shall  be  indorsed  on  such 
warrant  to  the  said  messenger 
or  high  bailiff  as  aforesaid,  or  to 
enter  into  a  bail  bond  to  such 
messenger  or  high  baili£^  with 
two  sufficient  sureties,  for  the 
amoimt  which  shall  be  indorsed 
on  such  warrant,  conditioned  to 
put  in  special  bail  as  required 
by  the  said  warrant,  or  to  make 
deposit  of  the  sum  indorsed  on 
such  warrant,  together  with  10^. 
for  costs,  and  thereupon  he  shall 
be  entitled  to  be  discharged  from 
custody,  and  such  messenger  or 
high  bailiff  is  hereby  authorised 
to  discharge  such  person  accord- 
ingly." 

Sect.  6  '*  As  soon  as  the  per^ 
son  so  arrested  as  aforesaid  has 
been  taken  into  custody  or  de- 
tained under  the  writ  of  capias 
hereinbefore  mentioned,  the  force 
and  effect  of  the  said  warrant  so 
granted  as  aforesaid  shall  imme- 
diately cease  and  determine,  and 
the  said  sheriff  shall  hold  the 
said  peraon  under  or  by  virtue 
of  the  said  writ  of  capias  in  like 
manner  as  if  the  said  person  had 
been  first  arrested  under  and  by 
virtue  of  the  same,  or  in  case  the 
person  so  arrested  shall  have 
made  deposit  with  the  said  mes* 
senger  or  high  bailiff  as  afore- 
said, or  entered  into  such  bail 
bond  as  aforesaid,  then  upon  de- 
livery to  the  messenger  or  high 
bailiff  respectively,  by  whom 
EXCH. 


Johnson. 
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Jl862^  this  precise  question,  that  the  writ  of  capias  was  not  issued 
and  served  within  the  period  prescribed  by  the  first  sec- 
tion. That  section  requires  the  creditor,  if  there  be  no  fresh 
materials  in  the  case,  to  cause  a  capias  to  be  issued  forth- 
witL  And  by  the  proviso  to  the  sixth  section,  if  no  writ 
of  capias  be  issued  and  served  within  seven  days  of  the 
date  of  the  warrant,  the  party  arrested  under  the  warrant 
is  entitled  to  his  discharge  if  in  custody,  or  to  a  return  of 
his  money  where  he  has  deposited  it  under  the  Act. 

Secondly.  By  the  third  section,  the  warrant  is  wholly  void, 
where  a  writ  of  capias  has  not  been  issued  and  served  ac- 
cording to  the  terms  of  the  Act  Here  the  detention  of 
the  defendant  was  illegal.  The  gaoler  no  doubt  would  be 
liable  for  false  imprisonment  for  the  whole  of  the  period 
during  which  this  defendant  was  in  custody.  The  arrest 
under  the  capias  was  in  effect  a  second  arrest  for  the  same 
cause,  and  the  principle  applies  that  nemo  bis  vexari  debet 
pro  un4  et  e&dem  caus^    For  this  also  the  rule  of  Michael- 


such  person  was  arrested,  of  a  liable  or  answerable  for  any  de- 
oopy  of  the  warrant  granted  by  fault,  misbehayiour,  or  miscar- 
the  sherifT  upon  such  writ  of  riage  of  the  person  to  whom  such 
capias  as  aforesaid,  the  said  me&-  warrant  was  ad^essed,  or  of  the 
senger  or  high  bailiff  shall  pay  person  or  persons  making  the 
over  to  such  sheriff  as  aforesaid  arrest  under  and  by  virtue  of 
the  said  deposit,  or  assign  to  the  the  said  warrant :  Provided  also, 
said  sheriff  such  bail  bond  as  that  if  no  writ  of  capias  be  is- 
aforesaid,  and  the  said  sheriff  sued  and  served  within  seven 
shall  then  hold  the  said  deposit  days  from  the  date  of  the  said 
or  bail  bond,  and  shall  be  en-  warrant,  including  the  day  of 
titled  to  enforce  the  said  bail  such  date,  the  person  arrested 
bond  in  his  own  name,  or  to  a»-  under  such  warrant  shall  be  en- 
sign the  same  in  the  same  man-  titled  to  be  discharged  from  cua- 
ner  as  if  the  said  person  had  been  tody,  or  in  case  the  deposit  has 
first  arrested  on  the  said  writ  of  been  made  or  bail  bond  given  to 
capias,  and  the  said  deposit  had  the  said  messenger  or  high  bai- 
been  made  or  bail  bond  entered  hff,  then  the  said  deposit  shall 
into  with  the  said  sheriff:  Pro-  be  returned,  and  the  said  bail 
vided  always,  that  the  said  she-  bond  given  up  to  be  cancelled** 
riff  shall  not  be  in  any  manner 
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mas  Term,  15  Car.  2,  sect  2,  specifically  provides.     More-        1852. 
over,  as  the  detention  was  illegal,  the  defendant  was  pri- 
vileged fipom  arrest  redenndo:  Birch  v.  Prodger{a),  Love- 
ridge  V.  Plaistow  (6),  Barrtitt  v.  Price  (c),  A  rum.  (d),  Ooodman 
V.  London  (e),  ffaU  v.  Ha/wkins  (/),  Imiay  v.  EUefsen  (g), 

Phipson  shewed  cause  in  the  first  instance. — The  cases 
cited  have  no  direct  application  to  the  present  question, 
which  chiefly  turns  upon  the  enactments  of  this  particular 
statute.  The  first  section  clearly  contemplates  the  possi- 
bility of  the  debtor  being  arrested  twice.  The  effect  of 
the  third  section  is  to  invalidate  the  warrant  if  the  capias 
be  not  issued  in  accordance  with  the  requirements  of  the 
Act;  but  still  it  is  silent  as  to  the  capias.  Here  the  plain- 
tiff is  not  shewn  to  have  been  any  party  to  the  wrongful 
detention  of  the  defendant  beyond  the  proper  time.  The 
party  in  fault  may  be  liable  for  that  act.  But  the  capias 
is  not  void.  If  the  defendant's  argument  be  correct,  where- 
ever  a  warrant  has  been  issued  under  this  Act,  the  capias 
must  be  executed  within  the  limited  period  of  seven  days, 
which  would  have  the  effect  of  repealing  the  1  &  2  Vict 
c.  110.    The  arrest  was  therefore  regular. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — This  was  an  application  to  restore  to 
the  defendant  the  sum  deposited  in  lieu  of  bail  in  this 
case.  It  appeared  on  the  affidavits  that,  under  the  pro- 
visions of  the  14  &  15  Vict.  c.  52,  s.  1,  an  application  had 
been  made  to  a  Commissioner  of  Bankruptcy  in  the  country, 
founded  on  certain  facts  as  to  the  defendant's  intention  of 
leaving  the  country;  and  a  warrant  in  du^  form  issued,  for 

(a)  1  N.  B.  135.  (fl)  2  Dowl.  504. 

(6)  2  H.  Blac  29.  (/)  4  M.  &  W.  591. 

(c)  9  Bing.  566.  Iff)  2  East,  453. 

(d)  1  DowL  157. 

F  2 
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1862.  ^  appreliending  him  and  lodging  him  in  gaol.  The  parties 
then  proceeded,  and,  as  we  must  presume,  on  the  same 
facts,  to  sue  out  a  writ  of  summons,  and  to  apply  for  a 
capias  to  be  issued  from  this  Court,  in  order  that  the  de- 
fendant might  be  treated  as  arrested  under  such  capias^ 
and  all  the  proceedings  taken  under  the  Commissioner's 
warrant  be  treated  as  proceedings  under  such  writ  of  capias. 
By  the  Act  this  is  required  to  be  done  within  the  space  of 
seven  days  after  the  date  of  the  Commissioner's  warrant. 
This  was  not  done.  The  gaoler,  after  detaining  the  defend- 
ant in  custody  for  the  seven  days,  and  even  longer,  (an 
excess  which  does  not  seem  material  to  our  judgment, 
although  unquestionably  utterly  indefensible,)  discharged 
him  from  custody.  He  was  after  this  apprehended  under 
the  capias,  and  detained  until  he  made  the  deposit,  for  the 
return  of  which  this  application  was  made.  We  think  the 
rule  must  be  made  absolute.  This  capias  was  applied  for, 
not  on  independent  grounds,  but  on  the  same  grounds  on 
which  the  Commissioner's  warrant  was  originally  obtained. 
It  is  in  truth  a  part  of,  and  a  completion  of  that  proceed- 
ing; and  inasmuch  as  it  did  not  comply  with  the  Act  by 
being  issued  and  served  within  the  limited  time,  we  think 
that  the  defendant  could  not  legally  be  arrested  and  de- 
tained under  it.  The  sixth  section  of  the  Act  provides, 
that  all  the  proceedings  as  to  making  a  deposit,  or  giving 
bail  under  a  writ  of  capias,  may  take  place  under  the 
Commissioner  s  warrant,  but  subject  to  the  proviso,  that 
if  the  writ  of  capias  applied  for  does  not  arrive,  and  is 
not  served  within  the  limited  seven  days,  the  deposit  shall 
be  restored  and  the  bail  bond  cancelled;  and  we  think 
that  the  legislature  could  not  mean  that  this  should  be  so^ 
and  yet  that,  if  the  writ  of  capias  came  down  a  little  too 
late,  the  deposit  should  be  made  again,  or  a  fresh  bail 
bond  then  given.  We  think,  therefore,  that  this  falls  with- 
in the  principle  of  not  allowing  a  defendant  bis  vexari  pro 
eadem  caus&;  and  that  the  capias  thus  applied  for  to  lega- 
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Use  the  proceedings  under  the  warrant,  and  on  the  same         iS52, 

grounds  as  those  on  which  the  warrant  itself  was  granted, 

falls  -with  the  warrant,  unless  it  be  granted  and  served 

within  the  seven  days  limited  by  the  Act.    We  do  not  say 

that  no  fresh  capias  can  issue;  on  the  contrary,  if  applied 

for  on  fresh  grounds  at  any  time  afterwards,  it  will  be 

valid,  and  the  defendant  may  be  lawfully  detained  under 

it.    This  will  not  be  a  second  arrest  pro  e&dem  caus&.     In 

the  present  case,  we  are  of  opinion  that  this  rule  must  be 

for  this  reason  made  absolute. 

The  other  grounds  on  which  it  was  applied  for  seem  to 
us  to  be  untenable,  and  the  rule  will  be  absolute,  but  with- 
out costs. 

Rule  absolute  without  costs. 


Thompson  t;.  Eastwood.  June  26. 

JL  RESPASS  for  entering  a  close  of  the  plaintiff,  and  To  an  action  of 
for  pulling  down  a  stable  of  his.     The  defendant  pleaded,  termg^  cio«e°Jf 
that  he  was  possessed  of  a  dwelling-house  adjoining  the  ^"^^^*^^'' 
plaintiff's  close,  and  was  entitled  to  have  the  light  and  air  down  a  stable, 
enter  through  a-certain  ancient  window  therein;  that  the  pleaded  that  he 
stable  wrongfully  and  unlawfully  obstructed  the  light  and  ^  Swemn^ 
air,  and  darkened  the  window;  wherefore  he  entered  the  i;oa«e adjoining 

the  plaintiiTs 

plaintiff's  close  and  pulled  down  the  stable,  to  remove  the  close,  and  was 

,     .         . .  entitled  to  have 

obstruction.  the  light  and  air 

To  this  plea  the  plaintiff  replied  de  injuria,  and  the  de-  ^^^^^^^fnt* 
fendant  demurred  specially,  setting  forth  the  usual  cause  window  there- 
of demurrer  to  such  a  replication.    Joinder  in  demurrer,     stable  wrong- 
full  j  and  un- 
lawful! J  ob- 
structed the  light  and  air  and  darkened  the  window,  wherefore  he  entered  the  plaintiff^s  close  and 
pulled  down  the  stable  to  remove  the  obstruction.    To  this  plea  the  plaintiff  replied  de  injuriA : — Held^ 
on  special  demurrer,  that  the  replication  was  good,  as  the  plea  consisted  merely  of  excuse ;  that  it  neither 
claimed  any  interest  in  the  plaintiff's  land,  nor  set  up  such  a  right  by  virtue  of  an  authority  from  the 
plaintiff^  within  the  true  meaning  of  the  rule  which  precludes  the  adoption  of  this  geneml  fonn  of  re- 
plication. 
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The  case  was  argued  in  last  Term  (June  8),  by 

Cleasbyy  for  the  defendant,  in  support  of  the  demurrer; 
and  by 

Lush  in  support  of  the  replication. 

[They  cited  Crogate'a  case  (a),  and  the  second  and  third 
resolutions  therein ;  Palmer  v.  Fletcher  (b),  Plasterers'  Com- 
pany V.  Parish  Clerks'  Company  (c),  and  Bowler  v.  Nichot- 

son  (d).] 

Cur.  ady.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — ^This  was  a  demurrer  to  a  replication  de 
injuria.  The  action  was  trespass.  [His  Lordship,  after  stat- 
ing the  pleadings  as  set  forth  at  the  commencement  of  the 
report,  proceeded :]  We  are  of  opinion  that  the  replication 
is  good.  The  learned  counsel  on  both  sides  appealed  to 
Crogate's  case  (e),  as  laying  down  the  rule,  that  such  repli- 
cation was  proper,  "  when  the  plea  consisted  merely  of  ex- 
cuse, and  upon  no  matter  of  interest  or  of  authority  or  power, 
mediately  or  immediately  derived  from  the  plaintiff.''  It 
was  argued  on  behalf  of  the  defendant,  first,  that  the  plea 
claimed  an  interest  in  the  nature  of  a  negative  easement 
upon  the  plaintiff  s  land,  namely,  to  have  no  obstruction 
there  to  his  window ;  and  secondly,  that  he  could  only  have 
the  right  to  the  light  and  air  through  the  window,  by  vir- 
tue of  an  authority  from  the  plaintiff.  But  we  think  that 
this  plea  claims  no  interest,  and  sets  up  no  authority 
from  the  plaintiff  in  the  sense  laid  down  in  the  above  rul^ 
which  excludes  the  replication  de  injuria.  We  think  the 
interest  which  excludes  the  replication,  is  an  interest  of 


(a)  8  Bep.  66  b.  (c?)  1 2  A.  &  £.  341. 

(6)  1  Ley.  122.  (e)  8  Bep.  66  b. 

\c)  6  Exch.  630. 
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the  defendant  in  the  land  of  the  plaintiff,  as  to  a  common  18/^2. 
or  rent  out  of  the  land,  or  to  a  way  or  passage  over  the 
land;  and  the  authority  which  excludes  must  be  an  au- 
thority pleaded  as  coming  from  the  plaintiff,  and  given  to 
the  defendant  to  do  the  act  which  is  justified  (a).  The  plea 
in  the  present  case  claims  no  interest  in  or  profit  to  arise 
out  of  the  land,  but  only  claims  a  right  on  the  part  of 
the  defendant  to  enjoy  his  own  land  in  a  given  way,  and 
without  inconvenience  or  any  nuisance  erected  on  the 
plaintiff's  land.  Nor  does  it  at  all  shew  that  the  defend- 
ant's right  to  do  the  act  complained  of  arose  out  of  any 
authority  given  by  the  plaintiff  or  those  under  whom  the 
plaintiff  claims,  as  in  the  case  of  a  right  of  way  in  which 
the  going  on  the  land  to  do  the  act  complained  of  arises, 
either  directly,  in  the  exercise  of  the  authority  given  to  go 
on  the  plaintiff's  land,  or  indirectly,  where,  there  being  an 
obstruction,  it  is  removed  in  order  to  facilitate  the  exercise 
of  the  right  of  way  given.  Here  the  plea  only  shews  a 
lawful  excuse  given  by  law  to  the  defendant  for  entering 
the  plaintiff's  land  and  pulling  down  the  stable  there,  be- 
cause it  was  a  nuisance  and  obstruction  to  the  right  he 
has  to  enjoy  his  own  land  without  inconvenience.  This  is 
a  plea»  therefore,  merely  of  excuse,  and  the  plaintiff  had 
a  right  to  reply  de  injuria  to  it  Our  judgment,  therefore, 
must  be  for  the  plaintiff 

Judgment  for  the  plaintiff. 
(a)  2  Sauud.  294,  n.  1. 


72  EXOUEQUEB  REPORTS. 

1862. 

June  26.  SWATMAN  V,  AmBLER. 

Debt  upon  an  UeBT  by  the  plaintiff,  as  clerk  to  the  Commissioners  of 
ihf 27trofD^  the  Eaw  Brink  Navigation,  for  carrying  into  execution, 
cember,  1849,    a^d  acting  Under,  the  45  Geo.  3,  c.  Ixxii.    The  first  count 

alleffed  to  have 

been  made  be-  of  the  declaration  stated,  that,  on  the  27th  of  December, 
miMioneraofm  ^'^'9  1^49,  by  a  certain  indenture  then  made  between 
inland  naviga-    ^j^^  ^^  Commissioners,  to  wit,  being  five  of  certain  Com- 

tion,  under  the  ^  ... 

authority  of  se-  missioners  of  Navigation  acting  in  execution  of  several 

Parliament,  on  Acts  of  Parliament,  viz.  35  Geo.  3,  c.  IxxviL,  and  of  the 

mdX  dSnd-  Several  Acts  subsequently  passed  for  amending  &c  the  ori- 

anton  Ae  other  ginal  Act,  which  said  several  Acts  are  generally  called  the 

theCommiasion-  Eaw  Brink  Acts,  of  the  onc  part,  and  the  defendant  of  the 

ieged*inAe de-  Other  part,  fprofcrt);  after  reciting,  as  the  fact  was  and 

conaideratbn  of  ^^  ^^^^  ^^  *^  ^^*  ^^'  (^^cording  to  the  powcrs  given  to 

the  rent  therein  the  Commissioners  by  the  L  &  2  Will  4,  c.  IxxiiL  a.  36 ;  see 

mentioned,  de-  i    «       i  .  .  i  i  •  ■■ 

miBedthetoiiB  uote,  post,  p.  76);  and  further  recitmg,  that  the  said 
gation'to^the^  Commissioners,  at  their  respective  general  meeting  held 
defendant  for      £„  the  then  present  year,  pursuant  to  directions  of  the 

one  year,  from  *  ,         . 

the  iBtof  Jan-  said  Acts,  passcd  orders  directing  that  the  said  tolls  should 
the  rent  of '  ^  be  let  by  auction  under  the  said  powers,  and  that  the  pro- 
mtn^^iyftJ^^*  per  notices  of  the  intention  of  letting  the  said  tolls  had 
ther  with  cei^  been  duly  given,  &c.;  and  that  at  a  meeting  of  the  said 
ments,  and  the  Commissioners,  held  at  &c.,  on  the  4th  of  December,  the 
vei^ted  wUh  ^^^  ^^^^  wcrc,  in  pursuaucc  of  the  same  notices,  offered 
S^^^Js^to''"  *^  ^®  ^^*  ^^  public  auction  for  the  term  of  one  year  from 
the  said  inden-  the  1  st  of  January  then  next,  subject  to  certain  conditions 
with  the  whole  then  and  there  produced ;  and  that  the  defendant  was  then 
^woners^f"  declared  to  be  the  highest  bidder  for  the  same,  at  the  rent 
the  navigation,    ^f  3470/, .  It  ^as  by  the  Said  indenture  witnessed,  that,  in 

as  a  separate  ^  '  ' 

covenant,  for  the 

due  payment  of  the  rent.  The  declaration  then  averred  an  entry  hy  virtue  of  the  demise,  and  the  occupy- 
ing and  receiving  the  tolls  during  the  entire  year.  Breach,  the  non-payment  of  the  rent  Pin, 
that  the  Commissioners,  the  lessors  named  in  the  indenture,  never  executed  the  lease,  and  that  Ums 
entry  and  occupation  was  at  the  will  of  the  Commissioners  only,  and  not  under  the  demise.  Repli- 
cation, that  the  defendants  had  entered  and  had  received  and  enjoyed  the  tolls,  &c.,  by  the  per- 
mission of  the  Commissioners,  under  the  terms  of  the  indenture:~>//eiU,  that,  as  the  lessors  had  not 
executed  the  lease,  the  lessee  had  never  received  the  consideration  for  which  he  had  stipulated, 
namely  a  permanent  estate  during  the  demise,  and  under  its  terms  ;  and  therefore,  that  he  was  not 
liable  to  b€  sued  upon  his  coveniint  in  that  instrument. 
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consideration  of  the  premises,  and  pursuant  to  and  in  ex*  1852. 
ercise  of  the  power  or  authority  to  the  said  Commission- 
ers for  that  purpose  given  by  the  said  recited  Act,  and 
every  other  power  and  authority  whatever  in  anywise  ena- 
bling them  in  this  behalf;  and  also  in  consideration  of 
the  rent  thereinafter  reserved,  and  of  the  several  covenants 
and  agreements  thereinafter  contained,  on  the  part  of  the 
defendant  to  be  paid,  observed,  and  performed,  they,  the 
said  Commissioners,  parties  to  the  said  indenture,  did  de- 
mise, lease,  and  to  farm  let  to  the  defendant  all  and 
singular  the  tolls  to  become  payable  by  virtue  of  or  under 
the  authority  of  the  said  several  Eaw  Brink  Acts,  accord- 
ing to  the  schedule  or  statement  of  the  said  bills  set  forth 
in  the  said  several  Acts ;  and  all  other  tolls  in  anywise 
payable  to  the  said  Commissioners  under  the  same  Acts ; 
and  also  a  certain  tenement  or  toll-house,  situate  as  in  the 
said  indenture  particularly  described :  To  have  and  to  hold, 
receive,  and  t-ake  the  tolls  and  toll-house  thereinbefore  de- 
mised, or  intended  so  to  be,  with  the  appurtenances  unto 
the  defendant  from  the  1st  of  January  then  next  ensuing, 
for  the  term  of  one  year  thence  next  ensuing,  rendering 
and  paying  for  the  said  demised  premises  to  the  treasurer 
for  the  time  being  of  the  said  Commissioners  the  annual 
rent  or  sum  of  34702.  during  the  said  term,  in  manner  fol- 
lowing, that  is  to  say,  the  sum  of  289Z.  3«.  M.  on  the  1st 
of  February  then  next  ensuing,  and  the  like  sum  of  2892. 
3&  4d  on  the  1st  day  of  every  calendar  month  subsequent 
to  the  said  month  of  February,  in  and  during  the  said  term 
of  one  year,  without  any  deduction  whatsoever,  the  last  in- 
stalment or  payment  of  the  said  rent  being  made  on  the  1st 
of  January,  a.  d.  1851 :  And  also  rendering  and  paying  to 
the  treasurer  for  the  time  being  of  the  said  Commissioners 
the  further  rent  or  sum  of  501.  in  respect  of  the  said  de- 
mised premises  for  every  month  in  which  any  portion  of 
the  rent  should  be  in  arrear  for  the  space  of  twenty  days 
next  after  the  time  hereinbefore  appointed  for  payment 
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1862.  thereof  And  the  defendant  did  thereby  coTenant  &a  to 
and  with  the  said  Commissioners  for  the  time  being  acting 
under  the  Acts,  and  their  successors  and  assigns,  as  a  se- 
parate covenant,  by  the  said  indenture,  that  he  would  on 
or  at  the  days  or  times  and  in  manner  thereinbefore  ap- 
pointed, pay  to  the  treasurer  for  the  time  being  of  the  said 
Commissioners  of  navigation  the  said  rent  or  sum  of  34701., 
and  also  the  additional  and  increased  rent  thereinbefore 
reserved,  clear  of  all  taxes,  charges,  deductions,  or  abate- 
ments whatsoever,  according  to  the  true  intent  and  mean- 
ing of  those  presents.  By  virtue  of  which  said  demise,  the 
defendant  afterwards,  to  wit,  on  the  1st  of  January,  a.d. 
1850,  to  wit,  entered  into  the  said  demised  premises  with 
the  appurtenances,  and  became  and  was  and  remained  so 
possessed  thereof  for  the  said  term  of  one  year,  and  dur- 
ing all  that  time  had,  took,  and  received  the  said  tolls  and 
all  other  benefits  and  advantages  to  be  had  under  and  by 
virtue  of  the  said  demise.  Breach,  the  non-payment  of 
the  sum  of  34702.,  and  of  the  additional  rent 

The  second  count  was  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  said  Commissioners,  and 
on  an  account  stated* 

The  defendant  pleaded  to  the  first  count,  that  the  in- 
denture was  not,  nor  was  any  part  or  counterpart  thereof, 
signed,  sealed,  or  delivered  by  the  said  five  Commissioners 
as  their  deed,  or  in  any  other  manner  whatsoever,  nor  was 
the  same,  or  any  part  or  counterpart  thereof,  ever  signed, 
sealed,  and  delivered  by  the  said  five  Commissioners,  or 
by  any  agent  of  theirs  thereunto  lawfully  authorised  &c. ; 
nor  was  any  lease  of  the  premises  in  the  declaration  al- 
leged to  have  been  demised  &c.  unto  the  defendant  for  the 
term  therein  mentioned  or  any  other  term,  or  any  lease 
of  any  part  of  the  said  premises  put  in  writing  under  the 
hands  and  seals  of  the  said  five  Commissioners,  or  made, 
signed,  sealed,  or  delivered  by  them,  or  by  any  agent  &c. ; 
nor  did  the  said  Commissioners,  or  any  five  or  more  of 
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them,  by  any  writing  under  their  hands  and  seals,  de-  1852. 
mise  the  said  several  navigation  tolls,  or  any  of  them,  to 
the  defendant;  and  although,  after  the  making  of  the  said 
indenture,  to  wit,  on  the  1st  of  January,  a.d.  1850,  the  said 
Commissioners  did  demise  to  the  defendant  the  said  pre- 
mises, to  have  and  to  hold  the  same  to  the  defendant  as 
tenant  thereof  at  the  will  of  the  said  Commissioners;  by 
virtue  of  which  demise  he  entered  into  the  said  premises, 
and  was  possessed  thereof  under  the  last-mentioned  de- 
mise until  a  certain  day  &a ;  Yet  the  defendant  never  did, 
under  or  by  virtue  of  the  supposed  demise  in  the  said  de- 
claration mentioned,  or  under  or  by  virtue  of  any  demise 
by  the  said  five  Commissioners,  save  as  herein  aforesaid, 
enter  into  or  become  possessed  of  the  said  premises,  with 
the  appurtenances;  and  never  did  become,  nor  was  he 
at  any  time,  possessed  thereof  for  any  term  whatsoever 
granted  by  the  said  indenture  in  the  declaration  men- 
tioned, or  otherwise  than  in  this  plea  mentioned;  and  that 
there  never  was,  except  as  aforesaid,  any  demise  to  the 
defendant. 

Replication  (in  substance),  that  the  defendant,  under 
and  by  virtue  of  the  said  indenture  and  upon  the  terms 
thereof,  by  the  consent  and  sufferance  of  the  said  Commis- 
sioners, entered  into  the  possession  and  enjoyment  of  the 
said  premises,  so  intended  to  be  demised  as  in  the  declar- 
ation alleged^  and  had  and  enjoyed  the  same  with  the  con- 
sent of  the  Commissioners  for  one  whole  year;  and  dur- 
ing that  time  the  Commissioners  consented  and  agreed  to 
the  said  indenture,  and  suffered  the  defendant  to  remain 
in  the  possession  and  enjoyment  of  the  same ;  and  by  virtue 
and  on  the  terms  of  the  indenture,  and  by  such  consent 
&c.,  all  the  said  tolls  in  the  indenture  mentioned,  and  toll- 
house, with  the  appurtenances,  and  all  other  the  benefit 
&C.,  as  ftdly  and  effectually,  to  all  intents  and  purposes 
whatsoever,  had  and  enjoyed,  as  the  defendant  could  have 
had  and  enjoyed  if  the  said  indenture  had  been  executed 
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1862.  by  the  said  Commissioners  or  any  five  of  them;  and  that 
during  the  said  year  the  said  tolls  so  had  and  received  hy 
the  defendant  amounted  to  a  large  sum;  and  the  said  toll- 
house was  of  great  value,  to  wit,  &/C. 

Special  demurrer,  and  joinder  therein. 

The  case  was  argued  in  the  Sittings  in  last  Term  (June 
8)  by 

Malcohn  in  support  of  the  demurrer  (a). — The  defend- 
ant contends  that  the  plea  is  a  good  answer  to  the  first 
count  of  the  declaration.  First,  these  Commissioners  are 
empowered  by  certain  local  Acts  of  Parliament  to  enter 
into  engagements,  and  their  clerk  may  sue  for  a  breach  of 
such  contract  By  the  1  &  2  Will  4,  c.  IxxiiL  s.  36  (6), 
five  at  least  of  the  Commissioners  must  execute  an  instru- 
ment under  seal.  If  they  follow  the  statutory  powers 
given  them  by  the  35  Geo.  3,  c.  Ixxvii.  s.  104,  and  the  45 
Geo.  3,  c.  Ixxii.  s.  58,  they  may  sue  by  their  clerk.  It 
cannot  be  contended  on  their  behalf,  that  they  can  suc- 
cessfully maintain  an  action  upon  the  instrument  declared 
on  in  the  first  count,  inasmuch  as  it  was  not  executed  by 
the  Commissioners  as  required  by  the  Act  in  question. 

Secondly.  Upon  the  principles  of  the  common  law,  the 

(a)  The  objections  raised  by  said  Commissioners  of  Drainage, 
the  special  demurrer  to  the  re-  at  any  of  their  respective  general 
plication  were  abandoned  by  the  or  quarterly  meetings,  to  assign, 
defendants  counsel  at  the  outset  demise,  lease,  or  to  fjEirm  let  the 

(b)  That  section,  so  far  as  it  said  several  navigation  tolls,  by 
is  material  to  the  present  ques-  the  said  recited  Acts,  or  any  of 
tion,  enacts,  that  ^'it  shall  be  them,  or  by  this  Act  imposed, 
lawful  forthe  said  Commissioners  &c.,  either  from  year  to  year,  or 
of  Navigation,  or  any  five  or  more  for  any  term  not  exceeding  three 
</Mem,  firomtimetotime,byany  years,  for  such  simi  or  sums, 
writing  or  writings  under  their  either  annual  or  in  gross,  and 
hands  and  seals,  pursuant  to  or-  upon  such  terms  and  conditions, 
ders  for  that  purpose  to  be  made  and  in  such  manner,  as  the  said 
ati  well  by  the  said  Commission-  Commissioners,  &c.,  shall  think 
era  of  Navigation  as  also  by  the  proper,"  &c. 
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plaintifis  cannot  maintain  an  action  upon  a  covenant  to  pay  1852. 
rent  in  consideration  of  an  estate,  where  they  have  never 
demised  that  estate  for  which  the  rent  is  alleged  to  be 
due.  A  lessee  might  well  covenant  to  pay  a  sum  of  lOOOi 
per  annum  for  the  enjoyment  of  an  estate^  on  condition 
that  he  should  enjoy  it  for  the  full  term  of  a  year;  but 
he  might  be  only  induced  to  pay  a  much  smaller  sum,  if 
liable  to  be  ejected  at  any  moment.  These  two  descrip- 
tions of  holding  are  essentially  different  The  covenant 
for  the  payment  of  the  rent  is  dependent  upon  that  which 
passes  the  estate  for  a  given  period.  Cooch  v.  Ooodman  (a) 
does  not  conflict  with  this  position.  Patteson,  J.,  in  speak- 
ing of  that  case  in  Doe  d.  Marlow  v.  Wiggins  (b),  says:  "All 
that  the  Court  decided  there  was,  that  the  action  might 
lie,  although  the  deed  was  not  executed  by  the  covenantees; 
it  was  not  held  that  an  interest  passed  by  the  deed,  or  that 
it  amounted  to  a  lease.  And  the  case  went  off  upon  ano- 
ther point.''  The  principle  upon  which  Pitman  v.  Wood- 
bury (c)  was  rested  by  this  Court,  is  expressly  in  the  de- 
fendant's favour.  Parke,  B.,  in  delivering  the  judgment 
of  the  Court,  says:  "But  with  respect  to  leases  by  inden- 
ture, the  older  authorities  shew  that  the  covenants,  which 
depend  on  the  interest  of  the  lease,  and  are  made,  be- 
cause the  covenantor  has  that  interest — such  as  those  to 
repair  and  pay  rent  during  the  term,  are  not  obligatory,  if 
the  lessor  does  not  execute, — not  because  the  lessor  is  not 
a  party,  but  because  that  interest  has  not  been  created  to 
which  such  covenants  are  annexed,  and  during  which  only 
they  operate,  as  such  covenants  undoubtedly  do  not  if  the 
term  ends  by  surrender,  and  are  suspended  by  eviction  by 
the  lessor,  so  they  do  not  begin  to  operate  unless  the  term 
commences:  the  foundation  of  the  covenant  failing,  the 
covenant  fails  also."  In  that  case,  therefore,  as  in  the 
present,  the  lessee  covenanted  to  pay  rent.     The  pleader 

(a)  2  Q.  B.  680.  (6)  4  Q.  B.  376.  (e)  3  Exch.  4. 
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1852.  here  calls  it  rent,  and  a  toll  house  is  also  alleged  to  be 
demised  in  addition  to  the  tolls.  That  covenant  is  de* 
pendent  upon  and  runs  with  the  estate,  and  if  the  estate 
does  not  pass,  the  covenant  to  pay  rent  is  void :  Norihcote 
▼•  UnderhiU  (a),  WaUer  v.  Dean  and  Chapter  of  Norwich  (6), 
FursaJcer  v.  Robinson  (c).  The  plaintiff's  remedy  may  per- 
haps be  enforced  under  the  count  for  money  had  and  re- 
ceived, but  an  action  of  debt  cannot  be  maintained  upon 
the  deed  declared  on  in  the  first  count. 

J.  Wilde,  contrk — The  authority  of  Pieman  v.  Woodbury 
is  not  impugned.  The  plaintiff,  however,  contends  that 
the  present  case  is  distinguishable  from  that  cited,  in  the 
two  following  respects: — First,  this  count  discloses  a  lease 
of  tolls.  In  Pitman  v.  Woodbury,  the  plaintiff  relied  up- 
on a  lease  of  land,  containing  also  a  covenant  to  repair; 
there  is  no  doubt  that  such  a  covenant  runs  with  the 
land  during  the  continuance  of  the  term;  and  the  Court 
held,  that  if  the  lessee  did  not  gain  any  interest  in  the 
term  under  that  instrument,  the  covenant  was  void,  and 
the  lessor  was  not  entitled  to  sue  upon  it.  But  this  is  a 
lease  of  tolls  for  one  year,  and  the  payments  are  to  be 
made  monthly.  It  is  not  a  covenant  to  pay  rent,  accord- 
ing to  the  legal  meaning  of  that  term;  it  has  rather 
the  character  of  a  license  to  take  the  tolls  during  the  pe- 
riod agreed  upon.  Many  of  the  characteristics  of  rent 
are  not  to  be  found  in  tolls.  The  true  character  of  rent 
appears  from  Sheppard's  '^  Touchstone,"'  chap.  5,  p.  80, 
"  Exposition  of  Deeda''  The  defendant  contracted  to  pay 
not  a  rent  but  a  sum  in  gross,  which  is  not  connected  with 
land,  so  as  to  make  the  defendant's  covenant  dependent 

Secondly,  Pilman  v.  Woodbury  was  an  action  of  cove- 
nant, and  the  plea  expressly  stated  that  the  defendant  had 
never  entered;  but  here  the  replication  alleges  that  the 

(a)  1  Salk.  199.  (b)  Owen,  136;  2  Brownlow,  158.  (c)  Chan.  Pl^ec.  475. 


TRINITT  VACATION,   16  VICT.  79 

defendant  has  fully  enjoyed  the  consideration  for  his  cove- 
nant The  defendant  might  have  called  upon  the  Commis- 
sioners to  execute  the  deed  at  any  time  during  the  conti- 
nuance of  the  term.  Enough  appears  upon  the  face  of  this 
record  to  entitle  the  plaintiff  to  maintain  an  action  of  debt, 
founded  upon  the  deed :  Rose  v.  PouUon  (a),  AUoe  v.  Heni- 
ming8(b). 

Malcolmy  in  reply,  cited  WUaon  v.  Wool/ryes  (c). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Mabtin,  B. — This  was  a  demurrer  to  a  replication  to  a 
plea  to  the  first  count  of  the  declaration.  The  count  was 
in  debt  upon  an  indenture,  dated  the  27th  of  December, 
1849,  alleged  to  have  been  made  between  five  Commis- 
sioners of  an  inland  navigation,  under  the  authority  of  seve- 
ral Acts  of  Parliament,  on  the  one  part,  and  the  defendant 
on  the  other  part,  whereby  the  Commissioners,  as  was  al- 
leged in  the  declaration,  in  consideration  of  the  rent 
therein  mentioned,  demised  the  tolls  of  the  said  naviga- 
tion to  the  defendant  for  one  year  from  the  1st  of  Janu- 
ary, 1850,  at  the  rent  of  3470Z.,  payable  monthly,  together 
with  some  other  payments;  and  the  defendant  covenanted 
with  the  Commissioners,  parties  to  the  said  indenture, 
and  also  with  the  whole  body  of  the  Commissioners  of  the 
navigation,  as  a  separate  covenant,  for  the  due  payment 
of  the  rent.  The  declaration  then  averred  an  entry  by 
virtue  of  the  demise,  and  the  occupying  and  receiving  the 
tolls  during  the  entire  year,  and  concluded  in  the  usual 
way,  alleging  the  non-payment  of  the  rent 

To  this  the  defendant  pleaded,  that  the  Commissioners, 
the  lessors  named  in  the  indenture,  never  executed  the 

(a)  2  B.  &  Ad.  S22.     (h)  Bulst.,  Ft.  2,  p.  261 .     (c)  6  M.  &  Selw.  341. 
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1862.^  lease,  and  that  the  entry  and  occupation  was  at  the  will 
of  the  Commissioners  only,  and  not  under  the  demise. 
There  was  an  immaterial  replication  to  the  plea,  and  a 
demurrer  to  the  replication. 

The  only  question  argued  before  us  was,  whether  the 
judgment  of  this  Court,  in  Pitman  v.  Woodbury  (a),  go- 
verned the  present  case.  It  was  argued,  on  behalf  of  the 
plaintiff,  that  the  principle  of  that  case  only  applied  to 
rent  properly  so  called;  that,  in  the  present  case,  there 
was  really  no  rent  at  all,  but  merely  a  sum  in  gross,  cove- 
nanted to  be  paid,  and  which  was  recoverable  under  the 
covenant,  either  by  the  body  of  the  Commissioners  at 
large,  or  by  the  five  Commissioners,  the  parties  to  the  in- 
denture ;  and  that,  inasmuch  as  the  defendant  actually  en- 
joyed the  tolls  in  precisely  the  same  manner  as  if  the  lease 
had  been  executed,  he  wa.s  liable  upon  the  covenant  to 
pay  the  stipulated  compensation,  it  being  a  sum  in  gross. 
There  is  no  doubt  that  this  was  not  rent  properly  so  call- 
ed. Rent  can  only  issue  out  of  a  corporeal  hereditament, 
which  tolls  are  not.  But  we  nevertheless  think  that  the 
principle  of  the  judgment  in  Pitman  v.  Woodbury  applies. 
That  which  the  defendant  stipulated  for,  and  for  which 
he  was  to  pay  the  sum  of  money  mentioned  in  the  inden- 
ture and  in  the  first  count  of  the  declaration,  and  in  both 
designated  as  rent,  was  an  estate  in  the  tolls  for  one  year, 
or  a  legal  right  to  enjoy  an  incorporeal  hereditament  for  a 
year.  The  payment  was  to  be  made  by  him  in  considera- 
tion of  his  having  such  an  estate  of  right,  which  would,  if 
the  lessors  had  executed  the  indenture,  have  been  an  es- 
tate permanent  and  continuing  of  right  during  the  term 
of  the  demise.  It  is  true,  he  had  and  enjoyed  the  tolls 
during  the  whole  term,  but  he  had  them  under  a  different 
right  altogether  from  that  stipulated  for  by  the  indenture. 
In  reality  he  occupied  and  enjoyed  them  under  a  license 

(a)  3  Ezch.  4. 
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revocable  at  any  moment.     He  therefore  never  had  the 

consideration,  nor  did  he  enjoy  the  interest  for  which  he 

contracted  to  make  the  payment     We  therefore  think, 

that  the  principle  of  Pitman  v.  Woodbury  applies;  and 

that  the  true  consideration  for  the  payment  stipulated  in 

the  indenture,  viz.  a  certain  estate  or  right  in  the  tolls 

for  one  year,  never  arose,  and  is  a  consideration  which  has 

wholly  failed.     The  liability  of  the  defendant  must,  in  Our 

judgment,  be  enforced  in  a  form  of  action  different  from 

that  founded  upon  an  actual  demise  by  indenture,  and  an 

entry  and  enjoyment  under  it,  which  is  the  form  of  claim 

set  up  in  the  first  count,  and  which,  in  reality,  never  took 

place  or  existed  at  all.     The  judgment  will  be  for  the 

defendant. 

Judgment  for  the  defendant. 


1852. 


SWATMAN 
V, 

Amblkr. 


Edward  Hammond      June  26. 


Doe  d.  Susannah  Mary  Johnson  v, 

Johnson. 

XjJECTMENT  to  recover  possession  of  certain  freehold 

lands,  situate  in  the  parish  of  Great  Coggeshall,  in  Essex. 

After  issue  joined,  by  consent,  and  by  an  order  of  a  learned  ^^  Mfoiiows : 

Judge,  the  following  case  was  stated  for  the  opinion  of  this  devise  unto  my 

wife  Elizabeth 


A  testator  by 
his  will  (made 
A.D.  182(>)  de- 


Court  : — 


the  lands,  &c  to 


William  Johnson,  late  of  Great  Coggeshall,  in  the  coun-  ^^  herl^^ 
ty  of  Essex,  being  at  the  time  of  making  his  will  here-  ^er  assigns  for 
inafter  mentioned,  and  thenceforth  to  and  at  the  time  of  nataiaiiife,and, 
his  decease,  seised  in  fee  of  certain  freehold  messuages,  ^2»e,^i  g?ve 
lands,  and  hereditaments,  situate  in  Great  Coggeshall,  and  ^^  ^^^^  t^® 

same  to  my  ne- 

being  entitled  in  fee  simple  to  certain  copyhold  messuages,  phew  s.  J.,  his 
lands,  and  hereditaments,  situate  at  Peering,  in  the  county  gj^^for  ^cr; 

provided  al- 
ways and  my  will  is,  that  in  case  it  should  happen  that  my  said  nephew  shall  depart  this  life  before 
he  shall  have  attained  the  age  of  twenty-one  years,  and  if  after  he  shall  have  attained  such  age  of 
twenty-one  years  he  shall  die  nnmarried,  or  having  been  married  without  lawful  issue,  then  I  give 
the  same  unto  my  brothers  T.  J.  and  J.  J.  &c.,  and  their  heirs,  for  ever,  as  tenants  in  common.'^ — 
ffeld,  that  the  testator^s  nephew  S.  J.  did  not  take  an  estate  tail,  but  an  estate  in  fee  simple,  in  the 
lands,  with  an  executory  devise  over  to  the  testator's  brothers  in  the  event  of  S.  J.  dying  under 
twenty-one,  or  after  that  age  dying  without  leaving  lawful  issue  at  the  time  of  his  death. 
VOL.  VIII.  G  EXCH. 


Johnson. 
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1853.  ^  aforesaid,  mentioned  in  his  will,  by  his  last  will  and  testar 
ment  in  writing,  dated  the  28th  of  December,  a.  n.  1826, 
duly  executed  and  attested,  gave  and  devised  as  follows: — 
''  I  give  and  devise  unto  my  dear  wife  Elizabeth  Johnson 
all  and  singular  my  freehold  and  copyhold  estate,  situate, 
lying,  and  being  in  the  parishes  of  Great  Coggeshall  afore- 
said, and  Peering,  in  the  said  county  of  Essex,  to  hold  the 
same  unto  my  said  dear  wife  Elizabeth  and  her  assigns, 
for  and  during  the  term  of  her  natural  life,  she  keeping 
the  same  in  good  and  tenantable  repair.  And  from  and 
after  her  decease,  I  do  give  and  devise  the  same  unto  my 
nephew,  Samuel  Johnson,  who  now  resides  with  me,  his 
heirs  and  assigns,  for  ever.  Provided  always  and  my  will 
is,  that  in  case  it  should  happen  that  my  said  nephew, 
Samuel  Johnson,  shall  depart  this  life  before  he  shall  have 
attained  the  age  of  twenty-one  years,  and  if  after  he  shall 
have  attained  such  age  of  twenty-one  years  shall  die  un- 
married, or  having  been  married  without  lawful  issue,  then 
I  do  give  and  devise  the  same  in  manner  following,  that  is 
to  say : — I  do  give  and  devise  unto  my  brother,  Edward 
Hammond  Johnson,  and  his  heirs,  all  that  my  copyhold 
farm  and  estate,  called  Root's  Farm,  situate  in  the  said 
parish  of  Peering,  in  the  said  county  of  Essex,  to  hold  the 
same  unto  my  said  brother  Edward  Hammond  Johnson, 
his  heirs  and  assigns,  for  ever.  And  I  do  give  and  devise 
my  said  estates  in  Great  Coggeshall  aforesaid  unto  my 
brothers  Thomas  Johnson,  Joseph  Johnson,  Edward  John- 
son, and  James  Johnson,  and  their  heirs,  to  hold  the  same 
unto  the  said  Thomas  Johnson,  Joseph  Johnson,  Edward 
Johnson,  and  James  Johnson,  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants." 

The  said  testator  died  a.  d.  1827,  without  having  re- 
voked or  altered  his  said  will,  and  the  same  was  duly 
proved. 

The  testator's  wife  Elizabeth  Johnson,  and  his  nephew 
Samuel  Johnson,  both  survived  him,  and  the  said  Samuel 


TEINITY  VACATION,    16  VICT.  83 

Johnson  attained  the  age  of  twenty-one  years  on  the  2l8t        1852. 
day  of  AprU,  1834,  in  the  lifetime  of  the  said  testator's 
said  widow. 

On  the  27th  of  September,  1836,  the  said  Samuel  John- 
son married  one  Susannah  Farrington,  and  had  issue  by 
her  a  son  and  a  daughter,  twins,  born  on  the  8th  of  De- 
cember, 1837;  one  of  such  children,  the  daughter,  being  the 
said  Susannah  Mary  Johnson,  the  lessor  of  the  plaintiff  i 
and  the  other  of  such  children,  the  son,  was  named  Ed- 
ward, who  survived  the  said  Samuel  Johnson,  and  died  as 
hereinafter  stated. 

In  1838,  after  such  marriage  and  the  birth  of  such  chil- 
dren, and  during  the  lifetime  of  the  testator's  said  widow, 
and  by  a  certain  indenture  of  release  bearing  date  the  23rd 
July,  1838,  grounded  on  a  lease  for  a  year  dated  the  pre- 
ceding day,  the  said  indenture  of  release  being  made  be- 
tween the  said  Samuel  Johnson  of  the  first  part ;  Bar- 
tholomew Brown,  Abraham  Barnard  (the  executor  who 
proved  the  will),  and  the  defendant  Edward  Hammond 
Johnson,  who  survived  the  said  Bartholomew  Brown  and 
Abraham  Barnard,  as  hereinafter  mentioned,  of  the  se- 
cond part;  and  the  several  other  persons  whose  names 
and  seals  were  thereunto  subscribed  and  affixed,  being  re- 
spectively creditors  of  the  said  Samuel  Johnson,  of  the 
third  part;  and  which  said  indentures  of  lease  and  release 
were  duly  executed  by  the  said  Samuel  Johnson;  he  the 
said  Samuel  Johnson  granted,  released,  and  conveyed  unto 
the  said  B.  Brown,  A.  Barnard,  and  E.  H.  Johnson,  and  to 
their  heirs,  all  the  freehold  messuages  &c.  devised  to  the  said 
S.  Johnson  in  and  by  the  said  will  of  the  said  William  John- 
son, to  hold  the  same  unto  and  to  the  use  of  the  said  B. 
Brown,  A.  Barnard,  and  E.  H.  Johnson,  their  heirs  and  as- 
signs, for  ever,  upon  the  trusts  thereinafter  expressed  and 
declared  concerning  the  same.  And  the  said  S.  Johnson  did 
by  the  same  indenture  covenant  to  surrender  to  the  use  of 
the  same  parties,  their  heirs  and  assigns,  the  copyhold  he- 
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1862.  reditaments  devised  to  him  by  the  said  will,  to  be  held 
upon  like  trusts ;  and  the  trusts  declared  by  the  said  in- 
denture were  in  substance  these,  viz.: — ^That  in  case  the 
said  Samuel  Johnson,  his  heirs,  executors,  administrators, 
or  assigns,  should  pay  to  his  several  creditors  mentioned 
and  referred  to  in  the  said  indenture  the  full  amount  of 
their  respective  debts  in  the  said  indenture  also  referred 
to,  within  six  calendar  months  next  after  the  decease  of 
the  said  Elizabeth  Johnson,  together  with  interest  upon  the 
amount  of  the  said  respective  debts  until  payment  there- 
of, then  the  said  B.  Brown,  A.  Barnard,  and  K  H.  John- 
son, or  their  survivor,  or  the  heirs  or  assigns  of  such  sxir- 
vivor,  would  re-convey  unto  the  said  Samuel  Johnson,  his 
heirs  or  assigns,  the  hereditaments  by  the  said  indenture 
released  and  conveyed,  and  that  the  surrender  to  be  made 
according  to  his  said  covenant  of  the  said  copyhold  here- 
ditaments should  be  void ;  but  in  case  the  said  Samuel 
Johnson,  his  heirs,  executors,  administrators,  or  assigns, 
should  make  default  in  payment  of  the  said  several  debts 
or  any  of  them,  then  the  said  B.  Brown,  A.  Barnard,  and 
E.  H.  Johnson,  or  the  survivor,  or  the  heirs  or  assigns  of 
such  survivor,  should  sell  and  dispose  of  all  the  said  free- 
hold and  copyhold  hereditaments  and  premises,  and  apply 
the  clear  proceeds  of  such  sale  in  payment  of  the  said 
debts  and  otherwise  as  in  the  said  indenture  is  mentioned. 

The  said  Samuel  Johnson  died  in  or  about  October,  a.  d. 
1848,  intestate,  in  the  lifetime  of  the  said  Elizabeth  John- 
son, the  widow  and  tenant  for  life,  leaving  the  said  Edward 
Johnson  his  only  son  and  heir-at-law,  and  his  said  daugh- 
ter the  lessor  of  the  plaintiff  Susannah  Mary  Johnson,  sur- 
viving him. 

The  said  Edward  Johnson  died  in  the  month  of  April, 
1849  (in  the  lifetime  of  Elizabeth  Johnson),  an  infant  of 
the  age  of  twelve  years,  leaving  his  sister  the  lessor  of  the 
plaintiff  Johnson,  his  heiress-at-law,  surviving  him. 

Elizabeth  Johnson,  the  widow,  died  in  February,  a.  d. 
1850. 
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The  debts  of  the  said  Samuel  Johnson  due  to  his  credi-        1862. 
tors,  parties  to  the  said  indenture  of  the  23rd  July,  1838, 
were  not  paid  in  full  within  six  months  after  the  death  of 
the  said  Elizabeth  Johnson. 

The  said  B.  Brown  and  A.  Barnard  both  died,  leaving  the 
defendant  Edward  Hammond  Johnson  them  surviving. 

The  property,  in  respect  of  which  this  action  was  brought, 
was  part  of  the  freehold  property  of  which  the  testator  died 
seised,  and  which  was  devised  by  his  will ;  and  the  de- 
fendant E.  H.  Johnson,  having  survived  the  said  B.  Brown 
and  A-  Barnard  as  aforesaid,  claimed  to  be  absolutely  enti- 
tled thereto  in  fee  simple,  by  virtue  of  the  conveyance  made 
or  expressed  to  be  made  by  the  said  indentures  of  lease  and 
release. 

The  said  Susannah  Mary  Johnson,  the  lessor  of  the 
plaintiff,  claims  that,  upon  the  death  of  the  said  Elizabeth 
Johnson,  she  became  and  was  entitled  as  tenant  in  tail  to 
the  said  lands  &c.  under  the  will  of  the  said  William  John- 
son the  testator,  as  the  only  child  of  the  said  Samuel  John- 
son deceased,  free  from  the  trusts  of  the  said  indenture  of 
the  23rd  of  July,  a.d.  1838,  which  is  contended  by  her 
to  be  inoperative  in  the  events  which  had  happened. 

The  question  for  the  opinion  of  the  Court  is,  whether 
«nder  the  preceding  circumstances  the  lessor  of  the  plaintiff, 
upon  the  death  of  the  said  Elizabeth  Johnson,  became  en- 
titled to  the  property  in  question  for  an  estate  tail. 

If  the  Court  shall  be  of  opinion  that  the  lessor  of  the 
plaintiff  became  so  entitled,  judgment  is  to  be  entered  for 
the  plaintiff;  but  if  the  Court  shall  be  of  a  contrary  opin- 
ion, judgment  of  non  pros,  is  to  be  entered. 

The  case  was  argued  last  Term  (June  8)  by 

Watters  for  the  lessor  of  the  plaintiff. — Under  this  de- 
vise, Samuel  Johnson  took  an  estate  tail  in  remainder  ex- 
pectant on  the  death  of  the  testator's  widow,  with  remain- 
der to  the  testator  s  brothers  in  fee,  subject  to  an  executory 
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1852.  devise  over  to  the  brothers,  by  way  of  acceleration  of  the 
remainder  in  fee  in  the  event  of  the  devisee's  death  under 
the  age  of  twenty-one,  either  with  or  without  issue.  If 
this  be  not  so,  he  took  originally  an  estate  in  fee  in  remain- 
der expectant  on  the  death  of  the  testator's  widow,  with  an 
executory  devise  over  to  the  brothers  in  fee  in  the  event 
of  the  devisee's  death  under  twenty-one,  with  an  alterna- 
tive executory  devise  over  in  the  event  of  his  attaining 
twenty-one  to  hifiiself  in  tail,  with  remainders  over  to  the 
brothers  in  fee. 

The  question  turns  upon  the  meaning  of  the  words  '^  or 
without  lawful  issue;"  that  is,  whether  they  import  an  in- 
definite failure  of  issue,  or  a  failure  of  issue  at  the  death 
of  the  devisee.    It  is  a  well-establised  rule  of  law,  that 
the  restriction  of  words  importing  a  failure  of  issue  to  a 
failure  of  issue  at  the  death  of  a  devisee  of  real  estate, 
can  only  be  effected  by  shewing  either'  that  such  was 
clearly  the  testator's  intention,  or  that  such  an  intention 
may  be  gathered  from  the  language  of  the  instrument- 
That  is  not  so  here:  the  fact  of  his  directing  the  property 
to  go  over  in  the  event  of  the  death  of  the  devisee  un- 
married, of  itself  is  insufficient,  as  his  death  as  a  bachelor 
is  one  of  the  events  in  which  an  estate  tail  would  naturally 
be  determined,  and  is  therefore  consistent  with  the  general 
rule.    The  same  reasoning  applies  to  the  event  of  the  de- 
visee dying  under  twenty-one,  for  in  that  case  it  was  not 
intended  that  his  issue,  if  he  had  any,  should  inherit.    It 
is  clear  that  provisions  made  for  events  in  which  either 
the  devisee  never  could  have  issue,  or  in  which  it  was 
not  intended  that  his  issue  should  take,  do  not  throw  any 
light  upon  the  testator's  intention  to  provide  for  the  event 
of  the  devisee  attaining  twenty-one  and  having  issue,  by 
shewing  what  parties  were  intended  to  take  the  benefit  of 
the  gift  to  the  parent    Now  there  ought  to  be  some  evi- 
dence that  it  was  the  testator's  intention  that,  in  case  the 
devisee  attained  twenty-one  and  had  issue,  the  estate  was 
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only  to  go  over  on  failure  of  such  issue  in  his  lifetime.  1852. 
Each  of  the  decisions  bearing  upon  this  point  contains  some 
fact  connected  with  the  mode  in  which  the  gift  over  was 
made,  to  shew  that  such  gift  was  necessarily  intended  at 
all  events  to  take  effect  at  the  death  of  the  devisee.  Here 
that  essential  element  is  absent  The  main  difficulty  here 
arises  from  the  limitation  over  in  the  event  of  the  devisee 
dying  under  twenty-one.  That  being  coupled  with  a  pre- 
vious devise  to  him,  ''his  heirs  and  assigns,""  gives  the  limit- 
ation the  appearance  of  a  fee,  with  an  executory  devise  over. 
But  the  gift  over  in  the  event  of  the  devisee  dying  under 
twenty-one,  is  consistent  either  with  an  estate  tail,  or  an 
estate  in  fee  in  him.  To  determine,  therefore,  whether  he 
originally  took  in  tail  or  in  fee,  this  provision  should  be  dis- 
regarded, and  should  be  treated  as  a  proviso  attaching  upon 
the  gift.  The  construction  of  a  will  cannot  be  made  to 
depend  upon  the  mere  collocation  of  the  words.  The  lan- 
guage may  be  transposed,  if  the  meaning  remains  unalter- 
ed. This  devise  may  be  treated  as  if  it  stood  as  a  devise 
to  S.  Johnson,  his  heirs  and  assigns,  ''provided  that  if  the 
said  S.  J.  shall  die  unmarried,  or  having  married  without 
issue,  to  the  brothers  in  fee,  provided  that  if  S.  J.  shall 
die  imder  twenty-one,  under  any  circumstances,  to  go  to  the 
brothers  in  fee,"'  which  would  be  a  clear  estate  tail,  with  an 
executory  devise  over  by  way  of  acceleration  of  the  re- 
mainders. The  testator  inserted  the  provision  as  to  the  de- 
visee'sdeath under  twenty-one,  to  avoid  the  repetition  of  the 
limitation  over  to  the  brothers.  There  is  no  reason  against 
such  a  construction  as  this.  Executory  devises  defeating 
estates  tail  are  of  frequent  occurrence  in  strict  settle- 
ments. In  Lord  Scarborough  v.  Doe  d.  SavUe  (a),  it  was 
held,  that  such  executory  devises  accelerated  the  remain- 
ders, and  did  not  create  new  estates.  Whether  the  devise 
over  is  upon  one  event  or  another,  whether  on  the  acqui- 

(a)  3A.  &E.  897. 
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1852.  sition  of  other  estates,  or  on  a  death  under  twenty-one,  is 
not  material  Olover  v.  Monckton  (a)  will  be  relied  upon  by 
the  defendant  No  reasons  for  the  opinion  of  the  Court  were 
given  there;  but  it  appears  from  the  report  of  the  argor 
ments,  that  the  construction  in  question  was  rested  first 
upon  Roe  v.  Jeffery(b)y  there  being  an  estate  for  life  to  the 
testator's  daughter,  limited  on  failure  of  issue  of  the  son, 
which,  it  was  argued,  pointed  to  a  failure  of  issue  at  the 
death;  and,  secondly,  on  the  ground  that  there  was  an 
event  in  which,  under  any  circumstances,  the  testator's 
son  must  have  retained  the  fee — ^namely,  his  death  under 
twenty-one,  having  survived  his  sister,  and  consequently 
that  the  devise  over  on  failure  of  issue  must  have  operated 
as  an  executory  devise.  But  Roe  v.  Jeffery  does  not  of  itself 
support  the  decision,  since  the  doctrine  there  acted  upon 
applies  only  where  a  life  estate  is  limited  over.  On  this 
point,  what  was  said  by  Sir  W.  Grant  in  Barlow  v. 
Salter {c),  and  the  case  of  Doe  d.  Jones  v.  Otuens(d),  may 
be  referred  to.  The  second  ground  upon  which  the  case 
was  rested  does  not  apply  here,  as  there  is  no  event  in 
which  S.  Johnson  could  have  retained  the  absolute  fea  It 
is  to  be  observed,  that  the  decision  in  Glover  v.  Monckton 
appears  unsound,  as  being  directly  opposed  to  the  rule 
which  refers  words  imputing  failure  of  issue  to  an  indefinite 
failure  of  issue.  If,  however,  the  devisee  there  originally 
took  in  fee,  he  might  well  have  been  held  to  take  in  tail  on 
attaining  twenty-one,  as  there  was  clearly  a  gift  over  in 
case  of  his  attaining  twenty-one,  and  afterwards  dying  with- 
out issue.  A  testator  may,  if  he  chooses,  give  an  estate  in 
fee  in  the  first  instance,  and  afterwards  divest  it  in  favour 
of  an  estate  tail  to  the  same  party,  with  remainders  over. 
The  corresponding  result  is  to  be  met  with  in  all  marriage 
settlements,  where  the  settlor  takes  a  fee  until  marriage, 
with  a  minor  estate  arising  by  way  of  shifting  use  after 

(a)  3  Bing.  13.  (c)  17  Ves.  483. 

(6)  7  T.  R.  589.  (cO  1  B.  &  Adol.  318. 
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the  marriage.    And  there  is  nothing  in  Olover  v.  Monck"      ^862. 
ton  to  shew  that  the  testator  meant  the  gift  over  necessa- 
rily to  take  effect  on  the  death  of  the  devisee.     The  con- 
struction, which  refers  a  failure  of  issue  to  issue  at  the 
death,  although  it  has  been  sanctioned  by  the  legislature 
in  the  late  Statute  of  Wills,  is  by  no  means  a  convenient 
construction.    A  testa^tor's  object  in  devising  the  estate 
over,  in  case  the  devisee  by  implication  dies  without  is- 
sue, is  to  give  the  enjoyment  of  the  estate  to  issue,  if  there 
be  any,  intending  thereby  to  benefit  both  the  issue  and 
the  parent     If  there  be  no  issue,  the  parties  taking  under 
the  gift  over  are  then  to  enjoy  the  testator's  bounty. 
This  intention  is  defeated  by  the  opposite  construction. 
Upon  that  supposition,  if  the  issue  were  to  survive  their 
parent  but  for  a  short  time,  the  title  of  the  parties  claim- 
ing under  the  gift  over  would  be  defeated,  and  the  estate 
of  the  first  devisee,  though  there  were  no  issue  within  a 
day  after  his  death,  would  be  rendered  indefeasible.     It 
is  difficult  to  see  why  the  title  of  the  devisee  over  should 
depend  on  the  mere  accident  of  the  survivorship  of  the 
issue,  although  but  for  a  short  time ;  and,  moreover,  the 
interests  of  the  issue  would  be  sacrificed  by  being  sub- 
jected to  the  parent's  right  of  alienation.     A  defeasible 
fee  is  a  most  objectionable  form  of  limitation,  as  it  con- 
fers an  absolute  power  of  alienation  as  against  the  devi- 
see and  those  claiming  under  him,  without  the  certainty 
of  enjoyment;  and  the  devisee  cannot,  except  upon  a  con- 
tingency, dispose  of  the  estate  by  sale.     In  the  event  of 
the  bankruptcy  or  insolvency  of  the  devisee,  the  estate 
would  be  forced  into  the  market  to  the  disadvantage  of 
himself  and  of  his  issue,  to  the  advantage  alone  of  some 
successful  speculator.     Such  a  disposition  of  the  estate 
.    would  never  be  made  by  a  prudent  testator.     It  must, 
however,  be  admitted,  that,  upon  the  construction  now 
contended  for,  the  devisee,  as  tenant  in  tail,  would  have  a 
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1852.        power  of  alienating;  but,  as  his  ownership  for  the  pur- 
Doi         poses  of  alienation  would  be  absolute,  he  might  sell  upou 
Johnson      ^^^  ^^^  tenna    But  even  if  an  alienation  had  been  ef- 
fected, this  matter  could  not  affect  the  question. 

Fooks  contrlk. — The  testator's  nephew  took  an  estate  in 
fee  simple  in  the  property  in  question  under  the  will,  with 
an  executory  devise  over  in  the  event  of  his  decease  under 
the  age  of  twenty-one,  or  of  his  dying  after  that  age  without 
leaving  lawful  issue  at  the  time  of  his  death.  The  proposi- 
tion that  the  testator's  intention  to  give  the  fee  must  appear 
by  the  will,  is  not  disputed.  And  here  the  testator  gives  in 
the  first  instance  the  fee  to  the  nephew,  by  the  words  "  to 
him  and  to  his  heirs  for  ever ;"  and  it  therefore  is  incumbent 
upon  the  party,  who  contends  that  a  less  estate  than  a  fee 
is  created  by  the  will,  to  shew  that  the  estate  so  created  by 
the  first  passage  in  the  will  is  cut  down  by  what  follows.  The 
words  "or  without  lawful  issue"  point  to  the  death  of  the 
first  devisee,  and  import  a  failure  of  issue  at  that  moment 
Now  the  gift  over  in  the  case  of  a  failure  of  issue  is  asso- 
ciated with  other  events,  which  are  clearly  ascertainable 
at  the  death  of  the  devisee,  namely,  to  his  dying  under 
the  age  of  twenty-one,  or  having  attained  that  age  to  his 
dying  unmarried.  The  simplest  and  most  natural  inter- 
pretation of  the  will  is  in  favour  of  the  same  construction 
applying  to  the  death  without  issue.  The  testator  has  in 
fact  pointed  to  the  death  of  his  nephew  in  every  event, 
but  under  different  circumstances.  This  view  of  the  mean- 
ing of  the  will  removes  the  difficulty  raised  by  the  plain- 
tiff's construction,  according  to  which  the  devisee  would 
take  an  estate  in  fee  simple  in  one  event,  and  an  estate  tail 
only  in  another.  Such  a  construction  as  that  is  appa- 
rently inconsistent  with  the  testator's  intention.  The  au- 
thorities are  also  in  favour  of  the  defendant.  This  subject 
is  treated  of  in  2  Jarman  on  Wills,  428;  and  in  speaking 


TBINITT  VACATION,   16  VICT.  91 

of  the  principle  of  the  decision  in  Olover  v.  MonckUm,  it  is  ^10^^* 
there  said,  that  ^'The  same  principle  probably  would  be 
considered  as  extending  to  every  case  in  which  a  dying 
without  issue  is  combined  with  an  event  personal  to  the 
individual,  as  the  event  of  his  dying  without  issue  and 
unmarried,  or  without  leaving  a  husband  or  wife  (which 
is  the  meaning  of  'unmarried'  in  this  situation)/'  The 
leading  case  upon  this  point  is  that  of  Roe  v.  Jeffery  (a), 
where  Lord  KenyoUy  C.  J.,  says :  "The  question,  therefore,  in 
this  and  similar  cases,  is,  whether,  from  the  whole  context 
of  the  will,  we  can  collect,  that  when  an  estate  is  given  to 
A.  and  his  heirs  for  ever,  but  if  he  die  without  issue  then 
over,  the  testator  meant  dying  mthout  issvs  at  the  death  of 
the  first  taker.  The  rule  was  settled  so  long  ago  as  in  the 
reign  of  James  the  First,  in  the  case  of  PeUs  v.  Brovm  (6), 
where  the  devise  being  to  Thomas,  the  second  son  of  the 
devisor,  and  his  heirs  for  ever,  and  if  he  died  without  issue 
living  William  his  brother,  then  William  should  have  those 
lands  to  him  and  his  heirs  for  ever ;  the  limitation  over  was 
a  good  executory  devise.''  In  Eastman  v.  Baker  (c),  the 
words  of  the  will  were:  "I  give  and  devise  to  my  daugh- 
ter all  my  right,  title,  and  property  in  a  certain  messuage, 
called  &c.,  from  and  immediately  after  my  decease,  with- 
out impeachment,  to  her  and  her  heirs,  for  ever  and  ever. 
But  if  she  shall  die  without  issue,  or  not  having  attained 
the  age  of  twenty-one  years,  then  I  give  the  same  to  my 
dear  wife  in  manner  and  form  aforesaid,"  with  this  pro- 
viso, "  that  if  in  case  my  said  daughter  shall  survive  my 
wife,  then  I  give  all  my  said  lands  to  my  said  daughter 
for  ever  and  ever,  without  impeachment;"  and  it  was  held, 
that  the  testator  intended  to  give  the  daughter  the  fee. 
So,  in  Doe  d.  Smith  v.  Webber  (d),  the  testator  bequeathed 
real  and  personal  estate  to  his  niece  H.,  her  heirs,  execu- 

(a)  7  T.  R.  689.  (c)  1  Taunt.  174. 

lb)  Cro.  Jac.  590.  (d)  1  B.  &  Aid.  713. 
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1852.  toTSy  administrators,  and  assigns,  for  ever,  provided,  that 
in  case  she  should  happen  to  die,  and  leave  no  child  or 
children,  then  he  devised  to  his  niece  B.  his  freehold  lands 
called  W.,  to  her  and  her  heirs  forever,  paying  \000L  unto 
the  executor  or  executors  of  his  said  niece  H.,  or  to  such 
person  as  she  by  her  last  will  and  testament  should  direct : 
and  it  was  held  that  H.  took  an  estate  in  fee,  subject  to 
an  executory  devise  on  her  leaving  no  issue  at  her  death. 
These  two  cases  are  precisely  similar  to  the  present  In 
Doe  d.  King  v.  Frost  (a)  the  testator  devised  to  his  son  W. 
and  his  heirs  certain  real  estate,  provided,  that  if  his  son 
W.  should  have  no  issue,  the  estate  was,  on  his  decease,  to 
become  the  property  of  the  heir-at-law,  subject  to  such 
legacies  as  W.  might  leave  by  will  to  any  of  the  younger 
branches  of  the  family;  and  it  was  there  held,  that  W.  took 
an  estate  in  fee,  with  an  executory  devise  over  in  the  event 
of  his  dying  leaving  no  issue  at  his  death,  to  such  person 
as  should  be  then  and  in  that  event  heir-at-law.  In  the 
recent  case  of  Ex  parte  Davies  (6),  a  testator  devised  his 
residuary  real  and  personal  estate  to  his  eldest  son,  and 
his  heirs  &c.;  provided  that  in  case  his  said  son  should 
die  mthout  leaving  any  lawful  issue  of  his  body,  such  part 
of  his  said  residuary  estate  as  was  freehold,  and  situate 
in  certain  places,  should,  at  his  death,  be  divided  into  two 
equal  parts,  one  of  which  he  gave  to  his  second  son  and 
his  heirs,  and  the  other  to  his  daughter  and  her  heirs : 
Lord  Cramuorih,  V.  C,  held,  that  the  eldest  son  took  an 
estate  in  fee  simple  in  the  residuary  freehold  estate, 
and  situate  at  the  places  named,  with  an  executory  devise 
over  to  take  effect  at  his  death  in  case  he  should  have 
no  issue  then  living.  The  words  "  there  at  his  death  "  do 
not  materially  differ  that  case  from  the  present  The  tes- 
tator here  clearly  intended  to  give  his  nephew  an  estate  in 
fee,  with  an  executory  devise  over,  in  case  any  of  the  events 

(a)  3  B.  &  Aid.  546.  (6)  2  Sim.,  N.  S.,  114. 
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specified  in  the  will  should  occur;  and  the  authorities  are        1852. 
uniformly  in  favour  of  this  construction. 

WdtterSy  in  reply. — The  gift  over  being  made  to  depend 
on  some  events  necessarily  ascertainable  at  the  death  of 
the  devisee,  does  not  require  that  other  events  should  be 
referred  to  that  precise  period,  where  such  other  events  are 
not  of  necessity  so  ascertainable.  Where  a  testator  ex- 
pressly gives  a  life  estate  to  the  devisee,  with  remainder 
to  his  children  in  fee,  with  a  subsequent  gift  over  in  case 
the  devisee  dies  without  leaving  issue,  the  words  refer  to 
an  indefinite  failure  of  issue;  though  the  effect  of  such 
construction  be  to  cut  down  the  estate  in  fee  to  the  chil- 
dren to  an  estate  tail,  and  to  raise  a  further  estate  tail  by 
implication  in  the  parent:  Doe  d.  Toddy,  Deubury{a).  In 
all  the  cases  cited  from  Jarman  on  Wills,  the  period  of  the 
death  was  to  take  place  under  a  particular  age.  Roe  v. 
Jeffery  proceeded  on  the  ground  of  the  gift  over  being  a 
life  estate ;  and  Doe  v.  Frost  and  Ex  parte  Davies  on  the 
ground  of  the  gift  being  expressly  framed  to  take  effect 
on  the  decease  of  the  prior  devisee.  In  Doe  v.  Webbery  the 
estate  was  charged  with  the  payment  of  a  legacy  by  the 
devisee  over,  and  this  was  treated  as  evidence  of  an  in- 
tention to  refer  the  failure  of  issue  to  the  death  of  the 

first  devisee. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  was  an  action  of  ejectment  to  recover 
the  possession  of  certain  lands  in  the  parish  of  Great 
Coggeshall,  in  the  county  of  Essex,  and  in  which  action, 
by  the  consent  of  the  parties  and  the  order  of  a  Judge,  a 
case  was  stated  for  the  opinion  of  the  Court. 

The  question  is,  whether  the  lessor  of  the  plaintiff, 
Susannah  Mary  Johnson,  was  entitled  to  the  lands  above 

(a)  8M.&  W.514. 
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1852.  ^  mentioned,  by  virtue  of  a  devise  in  the  will  of  her  grand- 
father, William  Johnson,  dated  the  28th  December,  1826. 
If  her  father,  Samuel  Johnson,  took  an  estate  in  fee  by 
virtue  of  this  devise,  she  is  not  entitled;  but  if  he  took 
an  estate  tail,  she  is. 

William  Johnson,  the  devisor,  being  seised  in  fee  of  the 
lands,  devised  in  substance  as  follows: — "I  give  and  de- 
vise unto  my  wife  Elizabeth  the  lands,  &c.,  to  hold  the 
same  unto  her  and  her  assigns  for  and  during  her  natural 
life;  and,  after  her  decease,  I  give  and  devise  the  same 
unto  my  nephew,  Samuel  Johnson,  his  heirs  and  assigns,  for 
ever;  provided  always,  and  my  will  is,  that  in  case  it  should 
happen  that  my  said  nephew  shall  depart  this  life  before  he 
shall  have  attained  the  age  of  twenty-one,  or  aft^r  he  shall 
have  attained  such  age  of  twenty-one  shall  die  unmarried, 
or  having  been  married  shall  die  without  lawful  issue, 
then  I  give  and  devise  the  same  to  my  brothers,  Thomas 
Johnson  and  Joseph  Johnson,  &c.,  and  their  heirs,  for  ever, 
as  tenants  in  common." 

The  nephew,  Samuel  Johnson,  attained  twenty-one,  and 
conveyed  away  the  land,  assuming  to  be  tenant  in  fee  simple 
thereof  He  died,  leaving  two  children,  a  son  and  a 
daughter  (the  lessor  of  the  plaintiff),  surviving  him.  The 
son  died  an  infant  in  the  lifetime  of  Elizabeth  Jphnson, 
the  tenant  for  life ;  and  on  her  death  the  daughter  brought 
the  present  ejectment,  insisting  that,  by  the  devise  above 
set  out,  an  estate  tail  was  created  in  her  father,  Samuel 
Johnson;  and  that  thb  estate  not  being  barred  by  the 
conveyance  executed  by  him,  she  was  entitled  to  recover 
possession  of  the  lands  in  question. 

The  case  was  fiilly  argued  before  us,  and  we  are  of  opin- 
ion that  Samuel  Johnson  did  not  take  an  estate  tail,  but 
took  an  estate  in  fee  simple,  with  an  executory  devise 
over  in  the  event  of  his  dying  under  twenty-one,  or, 
after  that  age,  dying  without  leaving  issue  living  at  the 
time  of  his  death. 
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The  estate  expressly  devised  to  him  was  an  estate  in  fee  J^^^* 
simple  "  to  him  and  his  heirs  for  ever/'  Then  there  came  a 
proviso,  first,  if  he  should  die  under  twenty-one;  secondly, 
if  he  should  die  after  twenty-one  unmarried ;  thirdly,  if  he 
should  die, having  been  married,  without  lawful  issue.  Now 
the  first  two  of  these  events  directly  point  to  jbhe  period  of 
his  death;  and  we  think  it  would  be  a  very  forced  con- 
struction of  the  devise  to  hold  that  the  third  event  point- 
ed not  to  his  death  without  leaving  issue  then  living,  but 
to  the  failure  of  issue  of  his  body  at  any  period,  however 
remote;  which  is  the  construction  contended  for  on  behalf 
of  the  lessor  of  the  plaintiff  The  same  words,  "  shall 
die,"  are  in  the  devise  directed  to  both  events,  viz.  "being 
unmarried,''  and  "without  lawful  issue;"  and  we  think 
that  it  was  the  state  of  things  existing  at  the  time  of 
Samuel's  death,  which  was  to  determine  whether  the  fu- 
ture estate  to  the  uncles,  Thomas  Johnson  and  Joseph 
Johnson,  should  come  into  enjoyment  or  not  Indeed, 
the  estates  which  it  was  contended  by  the  learned  coun- 
sel for  the  lessor  of  the  plaintiff  were  created  by  the  will, 
were  of  such  a  shifting  character,  namely,  an  estate  in  fee 
to  Samuel  Johnson,  with  an  executory  devise  to  his  imcles 
in  the  event  of  his  dying  under  twenty-one,  but  upon  his 
attaining  twenty-one  an  estate  tail  to  him,  with  legal  re- 
mainder over  to  his  uncles,  that,  we  think,  very  plain  and 
express  words  would  be  necessary  to  create  such  estates. 

If  the  case  stood  alone,  without  authority,  we  should 
have  been  of  opinion  that  Samuel  Johnson  took  an  estate 
in  fee  simple,  with  an  executory  devise  over;  but  the  case 
of  Olover  v.  Monckton  (a)  seems  to  us  expressly  in  point. 
There  was  there  a  devise  of  real  and  personal  estates,  in  . 
the  first  instance,  for  the  benefit  of  the  son  and  daughter  of 
the  testator  until  they  attained  twenty-one,  or  the  daughter 
married,  and  then  to  raise  50002.  for  her,  and  then  to  his 

(a)  3  Bing.  13. 
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J^2^  son,  his  heirs,  executors,  administrators,  and  assigns,  for 
ever,  according  to  the  respective  nature  of  the  estates; 
but  as  to  his  real  estate,  in  case  his  son  should  not  live  to 
attain  twenty-one,  and  his  daughter  should  be  living  at  his 
decease,  or  in  case  his  son  should  live  to  attain  such  age, 
and  should  aiterwards  die  without  lawful  issue,  then  to 
his  daughter  for  life,  &c.  The  Court  of  Common  Pleas 
certified  to  the  Master  of  the  Rolls,  that,  in  their  opinion, 
the  son  took  an  estate  in  fee  in  the  real  estate,  with  an 
executory  devise  over  in  the  event  of  his  dying  without 
issue  living  at  his  death.  This  case  seems  to  us  directly 
in  point,  and  confirms  our  view  as  to  the  true  construc- 
tion of  the  devise  in  the  present  case. 

None  of  the  other  cases  cited  by  the  learned  counsel 
for  the  lessor  of  the  plaintiff  appear  to  us  to  be  at  all  at  va- 
riance with  the  judgment  of  the  Court  of  Common  Pleas 
in  Ohver  v.  Moncktoii,  We,  therefore,  in  pursuance  of 
the  power  given  to  us,  direct  a  judgment  of  non  pros,  to 
be  recorded. 

Judgment  of  non  pros. 
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1862. 

Thb  Pbudential  Muttjal  Assurance  Investment  and         ^'^'^  26.  ■ 
Loan  Association  v.  Curzon. 

XiEBT  on  a  bond,  by  which  the  defendant  and  John  By  a  bond.  A., 
Leigh  Spencer  and  Francis  Lloyd  bound  themselves  to  the  thenLlTca,  S* 
plaintiffs  (a  Joint-stock  Company  duly  registered)  in  the  *^®gSSJ**  "^^ 
r  penal  sum  of  600Z. — Plea,  non  est  factum.  Joint  stock 

The  plaintiffs  suggested  as  breaches  under  the  statute,  bond^'^re-' 
first,  the  nonpayment  of  the  second  and  third  instalments  ^"b!^^' 
of  100?.  each,  with  interest:  and  secondly,  the  sum  of  ■fif'*®*^*®^®"* 

.  with  C,  as  his 

232w  14«.  7(2.  for  one  premium  on  the  life  of  Mr.  Spencer,  suretiefl,  rob- 

ject  to  the 
conditions  thereinafter  contained,  in  consideration  of  the  Company  then  adyancing  C.  the  sam 
of  300^.,  contained  the  following  conditions:  that  if  any  of  the  said  bounden  parties  should  pay 
to  the  Company  the  principal  sum  of  300/.,  by  three  equal  yearly  payments  of  100/.  each  (on  spe- 
cified days),  or  so  much  of  the  said  payments  as  should  be  owing  on  the  day  of  the  decease  of  C, 
which  should  first  hi^tpen,  and  should  in  the  meantime^  until  the  principal  sum  should  so  become 
due,  and  until  it  should  be  all  paid,  pay  the  Company  interest  at  the  rate  of  5/.  per  cent  upon  the 
said  principal  sum  of  300/.,  in  equal  half-yearly  payments  (on  specified  days),  and  that  they  also 
should  in  the  meantime  and  until  the  principal  sum  of  300/.  should  become  due,  and  until  the  same, 
with  interest,  should  be  fully  paid,  well  and  truly  pay  the  annual  premiums  which  should,  during 
the  continuance  of  the  loan,  become  payable  on  a  certain  policy  of  assurance,  under  the  hands  of 
three  of  the  directors  of  the  Company,  whereby  the  funds  of  the  Company  were,  on  payment  by  C. 
or  his  assigns  during  his  life  of  the  annual  premium  of  23/.  14«.  7(/.,  made  liable  to  pay  C.*s  ezecu* 
tors,  &c,  after  his  decease,  the  sum  of  499/.  10«.;  Which  instrument  bad  thnn  been  deposited  as 
a  collateral  security  for  the  payment  of  the  principal  sum  of  300/.  and  interest  thereon,  and  of 
the  premiums  which  might  be  due  and  unpaid,  provided  the  Company  might  consider  the  policy 
as  subsisting,  notwithstanding  any  premium  might  not  be  paid;  and  if  C.  should  not,  during 
the  continuance  of  the  said  loan,  do  any  act  by  which  the  policy  might  be  avoided,  and  in  case 
either  A.  or  B.  should  during  such  time  die  or  go  abroad,  and  if  within  a  time  therein  mentioned 
either  of  them  should  obtain  and  substitute  a  new  surety  in  the  place  of  such  surety  so  dying,  Ac, 
who  should  enter  into  a  like  bond,  or  in  case  A.  or  B.  should  give  such  additional  security  for  the 
said  {Mrincipal  sum,  or  so  much  as  should  then  remain  unpaid,  and  the  interest  diereo^  or  should 
forthwith  pay  upon  demand  the  principal  sum  and  interest,  or  so  much  as  should  be  due,  then  the 
said  bond  was  to  be  void,  otherwise  it  was  to  remain  in  full  force,  provided  that  in  case  any  of  the 
events  mentioned  in  the  conditions  indorsed  on  the  policy  should  happen  during  the  deposit  of  the 
policy,  it  should  be  considered  as  whoUy  void ;  and  lastly,  that  if  defiiult  should  be  made  in  pay- 
ment of  the  interest,  or  of  either  of  the  instalments,  or  of  the  premiums,  according  to  the  said  stipu- 
lations, tiie  whole  of  the  principal  should  thereupon  become  payable. 

Hdd,  per  Pollock,  C.  B.,  Alderton,  B.,  and  Piatt,  B.,  that  the  bond  secured  the  payment  of  the 
principal  sum  of  dQOL,  with  interest  only;  and  that  the  bond  w^ts  rightly  stamped  with  a  3/.  stamp, 
which  covered  the  principal  sum.  Per  ParkSj  B.,  that  the  bond  secured  the  payment  of  the  pre- 
miumsalso. 

Held,  per  totam  curiam,  that  documents  stamped  with  a  **  denoting  **  stamp  by  the  Commission- 
ers, under  the  13  ft  14  Vict  c  97,  s.  14,  cannot  be  objected  to,  when  tendered  in  evidence,  as 
being  improperly  stamped. 

Held,  also,  that  where  in  an  action  on  a  bond  the  instrument  is  objected  to  at  the  trial  as  being 
insufficiently  stamped,  and  afterwards,  but  before  the  case  is  aigued  in  banc,  a  denoting  stamp  is 
affixed  to  it  by  the  Commissioners,  such  objection  to  the  sufficiency  of  the  first  stamp  is  not  thereby 
removed. 

VOL.  VIII.  H  EXCH. 
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which  had  become  due  on  the  4th  of  October,  1851,  ac- 
cording to  the  condition  of  the  bond. 

At  the  trial,  before  Parke,  B.,  at  the  Sittings  for  Middle- 
sex in  the  last  Term,  the  plaintiffs,  in  support  of  their 
case,  offered  in  evidence  a  bond  stamped  with  a  32.  stamp. 
This  bond,  after  reciting  that  the  said  F.  Curzon  and  F. 
Lloyd  had  agreed  to  join  with  the  said  J.  L.  Spencer  in 
the  bond,  subject  to  the  conditions  thereunder  written,  as 
sureties  for  the  said  J.  L.  Spencer,  his  heirs,  &a,  in  con- 
sideration of  the  said  Association  advancing  to  the  said 
J.  L.  Spencer  the  sum  of  3002.,  proceeded  as  follows: 
— "  Now,  therefore,  the  condition  of  the  above-written 
bond  or  obligation  is  such,  that,  if  the  said  J.  L.  Spencer, 
F.  Curzon,  and  F.  Lloyd,  or  any  or  either  of  them,  their  or 
any  of  their  heirs,  executors,  or  administrators,  shall  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  Prudential 
&c.  Association,  their  successors  or  assigns,  at  the  office 
for  the  time  being  of  the  said  Association,  in  London  or 
Westminster,  the  principal  sum  of  300Z.  of  lawful  money, 
&a,  which  has  been  this  day  lent  and  advanced  by  the 
said  Association  to  the  said  J.  L.  Spencer,  out  of  the  funds 
of  the  said  Association,  by  three  equal  yearly  payments  of 
1001  each,  on  the  12th  day  of  October  in  the  year  1850, 
the  12th  of  October  in  the  year  1851,  and  the  12th  of  Oc- 
tober in  the  year  1852  respectively,  or  so  much  of  the  said 
payments  as  shall  be  owing  on  the  day  of  the  decease  of 
the  said  J.  L.  Spencer,  which  shall  first  happen,  and  also 
shall,  in  the  meantime  and  until  the  said  principal  sum 
of  300Z.  shall  become  due  as  aforesaid,  and  until  the  same 
and  every  part  thereof  shall  be  fiiUy  paid,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Association,  their 
successors  or  assigns,  interest,  after  the  rate  of  52.  for  eveiy 
loot  by  the  year,  for  the  said  principal  sum  of  300/.,  or 
so  much  thereof  as  shall  from  time  to  time  remain  due 
and  unpaid,  to  be  computed  from  the  day  of  the  date 
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hereof,  by  equal  half-yearly  payments,  payable  in  advance, 
on  the  12th  of  April  and  the  1 2th  of  October  in  each  year, 
the  first  of  such  half-yearly  payments  to  be  made  on  the 
date  and  execution  hereof,  and  also  shall,  in  the  meantime 
and  until  the  said  principal  sum  of  300Z.  shall  become  due, 
and  until  the  same  and  every  part  thereof,  and  the  in- 
terest which  shall  become  due  thereupon  shall  be  fully 
paid  in  manner  aforesaid,  well  and  truly  pay  the  annual 
premiums  respectively,  which  shall,  during  the  continuance 
of  the  said  loan,  become  payable  on  a  certain  instrument 
or  policy  of  assurance,  under  the  hands  of  three  of  the 
directors  of  the  said  Association,  bearing  date  the  4th  day 
of  October,  1849,  and  numbered  &c.,  whereby  the  capi- 
tal stock  and  fiinds  of  the  said  Association  are,  on  pay- 
ment by  the  said  J.  L.  Spencer  or  his  assigns  during  his 
life  of  the  annual  premium  of  23Z.  14^.  7(2.,  made  liable  to 
pay  to  the  executors,  administrators,  or  assigns  of  the  said 
J.  L  Spencer,  within  three  calendar  months  after  satisfac- 
tory proof  of  his  decease,  the  sum  of  499Z.  lO^.,  which  in- 
strument or  policy  of  assurance  has  been  this  day  depo- 
sited with  the  said  Association  as  a  collateral  security  for 
the  payment  of  the  said  principal  sum  of  3002.  and  inter- 
est as  aforesaid,  together  with  interest  at  the  rate  afore- 
said on  the  amount  of  each  premium  or  premiums  from 
the  time  or  respective  times  when  the  same  ought  to  have 
been  paid  for  keeping  the  said  policy  on  foot,  provided  the 
said  Association,  their  successors  or  assigns,  shall  choose 
to  regard  and  treat  the  said  policy  as  subsisting,  notwith- 
standing any  premium  or  premiums  payable  in  respect 
thereof  shall  not  have  been  duly  paid.  And  if  the  said 
J.  L  Spencer  shall  not,  during  the  continuance  of  the  said 
loan,  do  any  act  or  go  to  any  place,  by  doing  or  going  to 
which  respectively  the  said  policy  may  be  avoided,  and  in 
case  the  said  F.  Curzon  and  F.  Lloyd,  or  either  of  them, 
or  any  new  surety  or  sureties  to  be  substituted  as  herein- 
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after  mentioned,  shall,  during  the  time  that  the  siud  prin- 
cipal sum  of  8007.  and  interest,  or  any  part  thereof,  shall 
remain  unpaid,  die,  or  go  to  reside  beyond  the  seas,  then 
and  in  such  case,  as  often  as  the  same  shall  happen,  if  the 
said  J.  L  Spencer,  F.  Curzon,  and  P.  Lloyd,  or  any  or 
either  of  them,  shall  and  will,  within  twenty-one  days 
next  after  the  happening  of  such  respective  events,  find 
and  substitute  some  other  responsible  surety  or  sureties, 
to  be  approved  by  the  said  Association,  their  successors  or 
assigns,  in  the  place  or  stead  of  the  surety  or  sureties  so 
dying  or  going  to  reside  beyond  the  seas  as  aforesaid;  and 
if  such  new  surety  or  sureties  shall  thereupon  respectively, 
at  the  costs  and  charges  of  the  said  J.  L.  Spencer,  F.  Cur- 
zon, and  F.  Lloyd,  or  any  or  either  of  them,  enter  into  a 
bond  or  obligation  of  the  same  tenor  or  effect  as  in  these 
presents  contained ;  or  in  case  the  said  J.  L.  Spencer,  F. 
Curzon,  and  F.  Lloyd,  or  any  or  either  of  them,  shall  either 
give,  at  their  or  his  own  expense,  such  additional  security 
.for  the  said  principal  sum,  or  so  much  thereof  as  shall 
then  remain  unpaid,  and  the  interest  thereof,  as  shall  be 
approved  by  the  said  Association,  their  successors  or  as- 
signs, or,  at  the  option  of  the  said  Association,  their  suc- 
cessors or  assigns,  pay  forthwith  upon  demand  the  said 
principal  sum  and  interest,  or  so  much  thereof  as  shall  be 
then  unpaid,  then  this  present  obligation  shall  be  void, 
otherwise  shall  be  and  remain  in  ftiU  force  and  virtue: 
Provided  always,  that  in  case  any  of  the  events  mentioned 
in  the  conditions  indorsed  on  the  policy  which  has  been 
so  deposited  as  aforesaid  shall  happen  during  the  contin- 
uance of  such  deposit,  the  said  policy  shall  thereupon  be- 
come or  be  considered  as  wholly  void,  not  only  as  regards 
the  executors  or  administrators  of  the  said  J.  L  Spencer, 
but  as  to  all  other  persons  whomsoever,  notwithstanding 
anything  in  the  said  conditions  contained  to  the  contrary. 
And  lastly,  that  if  default  be  made  in  payment  of  the  in- 
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teresty  or  of  either  of  the  said  instalments,  or  of  the  pre- 
miums, according  to  the  stipulations  aforesaid,  then  the 
^hole  of  the  said  principal  shall  thereupon  become  pay- 
able." 

It  was  thereupon  objected,  on  the  part  of  the  defendant, 
that,  the  premiums  of  insurance  being  reserved  for  the 
term  of  Spencer's  life,  the  stamp-duty  applicable  in  respect 
of  a  bond  *^  given  as  a  security  for  payment  of  any  sum 
or  sums  of  money,  at  stated  periods,  for  the  term  of  life,'' 
ought  to  have  been  affixed  to  the  bond,  in  addition  to  the 
stamp  duty  applicable  in  respect  of  the  principal  amount 
advanced,  and,  consequently,  that  the  bond  offered  in  evi- 
dence was  not  properly  stamped.  The  learned  Judge  non- 
suited the  plaintiffs,  with  leave  to  them  to  move  to  set 
that  nonsuit  aside,  and  to  enter  a  verdict  for  the  sum  of 
2292.  J4&  7d.,  and  Is.  damages. 
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In  the  present  Term,  J,  Brown  obtained  a  rule  nisi  ac- 
cordingly. After  the  trial,  the  plaintiffs  had  sent  the 
bond  in  question  to  the  Stamp -office,  and  the  Commis- 
sioners had  affixed  to  the  bond  a  ''  denoting"  stamp,  un- 
der the  14th  section  of  the  13  &  14  Vict.  c.  97. 

Spinks  shewed  cause. — The  stamp  affixed  to  the  bond, 
when  produced  at  the  trial,  was  insufficient  under  the  sche- 
dule to  the  ^b  Geo.  3,  c.  184  (a).  The  bond  here  is  so  fram- 


(a)  The  schedule  of  the  65  Geo. 
3,  c.  184,  80  fiir  as  is  material  to 
the  present  question,  is  as  fol- 
lows:— '  Bond  in  England  giyen 
as  a  Bccority  for  the  payment  of 
any  definite  and  certain  sum  of 
money,  exceeding  2002.,  and  not 
exceeding  300?.— 32." 

^  Bond  in  England  given  as  a 
security  for  the  payment  of  any 


annuity  (except  upon  the  origi- 
nal creation  and  sale  thereof),  or 
of  any  sum  or  sums  of  money  at 
stated  periods  (not  being  interest 
for  any  principal  sum,  nor  rent 
reserved  or  payable  upon  any 
lease  or  tack),  for  any  definite 
and  certain  term,  so  that  the 
total  amount  of  the  money  to  be 
paid  can   be  previously  ascer- 
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ed  as  to  secure  the  payment  not  only  of  the  principal  sum  of 
300t  with  interest,  but  the  payment  also  of  the  premiums 
of  231.  145.  7cL  upon  the  life  of  Mr.  Spencer.  It  therefore 
falls  under  the  head  of  bonds  for  securing  sums  payable  at 
stated  periods  for  a  definite  term,  and  the  instrument  ought 
to  have  had  an  additional  stamp  of  H.  10a.  affixed  to  it. 
If  the  payment  of  the  premiums  be  secured  so  long  as  the 
principal  sum  remains  unpaid,  then  the  bond  is  for  secur- 
ing sums  payable  at  stated  times  for  an  indefinite  period, 
and  in  that  case  an  additional  stamp  of  22.  was  necessary. 
The  plaintifis  have  treated  the  bond  as  securing  the  pay- 
ment of  the  premiums,  by  seeking  to  recover  in  the  present 
action  the  amount  of  one  of  such  premiums  in  addition  to 
a  portion  of  the  principal  sum  secured.  The  proviso  at  the 
end  of  the  instrument  was  clearly  introduced  for  the  bene- 
fit of  the  obligees.     The  obligors  expressly  bind  themselves 


tained — the  same  duty  as  on  a 
bond  of  the  like  nature  for  the 
payment  of  a  sum  of  money  equal 
to  such  total  amount." 

"  Bond  in  England  given  as  a 
security  for  the  payment  of  ajiy 
annuity  (except  upon  the  original 
creation  and  sale  thereof),  or  of 
any  sum  or  sums  of  money  at 
stated  periods  (not  being  inter- 
est for  any  principal  sum,  nor 
rent  reserved  or  payable  upon 
any  lease  or  tack),  for  the  term 
of  life,  or  any  other  indefinite 
period,  so  that  the  whole  money 
to  be  paid  cannot  be  previously 
ascertained — ^where  the  annuity 
or  sum  secured  shall  amount  to 
10^.,  and  not  amount  to  60^.  per 
annum,  duty  21" 

The  general  directions  respect- 
ing bonds  are,  so  far  as  they  are 


material  to  the  present  question, 
as  follows : — "And,  where  in  Eng- 
land, any  bond  for  the  payment 
or  transfer,  or  for  the  perform- 
ance of  any  covenant  for  the  pay- 
ment of  any  sum  of  money  or 
annuity,  or  any  share  in  any  of 
the  stocks  or  funds  before  men- 
tioned, shall  be  contained  in  one 
and  the  same  deed  or  writingy 
with  any  other  matter  or  thing 
in  this  schedule  specifically 
charged  with  any  duty  (except 
any  declaration  of  trust  of  the 
money,  annuity,  soock,  or  fund 
secured),  such  deed  or  writing 
shall  be  diarged  with  the  same 
duties  as  such  bond  and  other 
matter  or  thing  would  have  been 
charged  with  if  contained  in  se- 
parate deeds." 
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^'to  paj  the  annual  premiums  respectively,  which  shall, 
during  the  continuance  of  the  said  loan,  become  payable 
on  a  certain  instrument  or  policy  of  assurance  under  the 
hands  of  three  of  the  directors  of  the  said  association  f 
whereby  the  capital  stock  and  funds  of  the  said  association 
are,  on  payment  of  the  premiums,  liable  to  pay  the  repre- 
sentatives of  Mr.  Spencer  a  certain  sum.  In  case  half  a 
year's  interest  upon  the  principal  sum  and  one  of  the  pre- 
miums were  to  become  due  and  payable,  the  obligees  might 
recover  both.  \PlaU^  B. — Suppose  the  obligors  had  stipu- 
lated to  pay  the  premiums  to  some  other  office,  would  that 
fSeurt  have  affected  the  question  ?]  In  that  case  the  princi- 
pal sum  only  would  have  been  recoverable  by  the  obligees. 
Annwndale  v.  PaMison  (a),  and  Dearden  v.  Binns  (6),  cited 
on  the  motion  for  the  rule,  do  not  appear  to  apply  to  this 
case.  In  the  former  case  the  Court  observed,  that  it  was 
not  a  bond  for  securing  any  certain  sum  of  money ;  and 
further,  that  a  distinct  stamp  was  not  necessary,  in  conse- 
quence of  the  indemnity  of  the  principal  to  the  surety,  as 
the  whole  appeared  to  be  one  transaction.  Here  the  de- 
fendant relies  upon  the  express  language  of  the  bond. 

Secondly :  The  stamp  which  the  plaintiffs  have  had  af- 
fixed since  the  trial,  under  the  IS  &  14  Vict,  a  97,  s. 
14,  does  not  remove  the  objection  to  the  old  stamp. — Upon 
this  point  he  was  stopped  by  the  Court. 
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BramweU  and  J.  Brown^  in  support  of  the  rule. — ^As  to 
the  last  point,  by  the  14th  section  of  the  recent  statute, 
the  stamp  which  the  Commissioners  affix  (as  has  been  done 
in  the  present  case),  "  shall  be  deemed  and  taken  -to  signify 
and  denote  that  the  full  amount  of  stamp  duty  with  which 
such  deed  or  instrument  is  by  law  chargeable  has  been 
paid ;  and  every  deed  or  instrument  upon  which  the  same 


(a)9B.&C.919. 


(6)  IMan.  &By.  130. 
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shall  be  impressed,  shall  be  deemed  to  have  been  duly 
stamped,  and  shall  be  receivable  in  evidence  in  all  Courts 
of  law  or  equity,  notwithstanding  any  objection  made  to 
the  same  as  being  insufficiently  stamped."  This  adjudi- 
cation of  the  Commissioners  has  the  effect  of  a  judgment 
in  rem.  [Parke,  B. — ^You  contend  that  their  decision  is 
conclusively  binding  upon  us.  If  the  instrument  had  had 
this  new  stamp  upon  it  at  the  trial,  that  might  be  so ;  but 
the  statute  is  not  rotrospective.  Alderaon,  B. — The  ad- 
judication of  the  Commissioners  may  be  said  to  be  retro- 
spective as  regards  the  suit,  but  prospective  as  to  the  trial 
The  instrument,  when  so  stamped,  shall  be  deemed  to  have 
been  duly  stamped.  Parke,  B. — We  are  all  of  opinion 
that  the  statute  has  a  prospective  effect ;  and  I  may  add, 
I  think  that  when  the  Commissioners  have  adjudicated  an 
instrument  to  be  properly  stamped,  we  are  bound  by  their 
decision.] 

As  to  the  principal  point,  the  bond  is  given  for  the  sole 
object  of  securing  the  payment  of  the  principal  sum  of  300/L, 
with  interest.  These  premiums  are  not  debts.  The  statute 
applies  only  to  the  payment  of  sums  of  money  which  are 
debts  distinct  and  independent  from  the  principal  sum  se- 
cured. This  is  all  one  transaction,  as  was  held  in  Annan' 
dale  V.  Pdttison  (a),  with  the  sole  object  of  securing  the 
re-payment  of  the  principal  sum  advanced.  [Parke,  R — 
My  impression  still  is,  that  the  premiums  would  be  reco- 
verable in  addition  to  the  principal  sum,  with  interest.] 


Cur,  adv.  vult 

Aldbrson,  B.,  now  said — This  was  a  motion  to  enter 
the  verdict  for  the  plaintiffs,  my  Brother  Parke  having 
nonsuited  the  plaintiffs,  with  liberty  to  move  to  set  that 


(a)  9  B.  &  C.  919. 
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nonsuit  aside  and  to  enter  the  verdict  for  them.  The  ques- 
tion was  simply  whether  the  bond,  which  was  the  subject 
of  the  plaintifis'  claim,  was  properly  stamped  at  the  triaL 
The  learned  Judge  was  then  of  opinion,  and,  I  believe, 
still  retains  the  opinion,  that  the  stamp  was  not  suffi- 
cient, on  the  ground  that  the  bond  secured  not  merely 
the  payment  of  the  sum  of  300Z.,  but  certain  premiums 
also  on  the  bond.  But  the  majority  of  the  Court,  the 
Lord  Chief  Baron,  my  Brother  Piatt,  and  myself,  are  of 
opinion  that  the  stamp  was  sufficient  The  condition  of 
the  bond  states,  that  if  the  party  bound  shall  re-pay  the 
sum  of  300Z.  advanced  to  him  out  of  the  funds  of  the 
Association,  in  certain  amounts  and  at  certain  times,  and 
if  in  the  meanwhile  he  shall  pay  interest  and  the  pre- 
miums due  on  the  policy  of  assurance  which  was  to  be 
effected,  then  the  bond  is  to  be  void ;  but  it  contains  a 
proviso,  that  if  there  should  be  any  default  in  payment 
of  the  interest,  or  of  either  of  the  instalments,  or  of  the 
premiums,  then  the  whole  of  the  principal  sum  of  8001 
shall  become  forfeited.  But  we  think  that  this  bond 
is  not  for  the  payment  of  the  premiums,  but  of  the  prin- 
cipal sum  only,  with  interest,  and  that  nothing  beyond 
that  amount  would  be  recoverable  in  case  of  default  of 
payment  of  the  interest,  or  instalments,  or  of  the  pre- 
miuma  Since  the  trial,  the  bond  has  passed  through  the 
Stamp-office,  and  a  "  denoting""  stamp  has  been  affixed  to 
it,  and  no  objection  could  now  be  taken  to  the  instrument 
with  reference  to  the  insufficiency  of  the  stamp.  The  ver- 
dict must  be  entered  for  the  plaintiffs,  the  majority  of  the 
Court  being  of  opinion  that  the  bond,  when  produced  at 
the  trial,  was  properly  stamped. 
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Platt,  B. — It  seems  to  me  that  we  ought  not  to  differ 
from  my  Brother  Parke,  without  giving  some  reasons  for 
our  judgmment;  and  therefore  I  shall  add  a  few  words  to 


CURION. 
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1852.  what  has  been  said  by  my  Brother  Alderson.  The  words 
pIutmnttIl  ^f  t^®  Stamp  Act  are  these:  "A  bond  given  as  security 
Mutual  for  the  payment  of  any  definite  sum  of  money."  The  Act 
Inybstmbnt  then  goes  on  to  state  the  sum  for  which  each  particular 
Amociation  stamp  is  to  be.  Now,  by  this  instrument,  it  appears  that 
300Z.  had  been  advanced,  and  that  interest  is  payable  on 
that  sum;  and  the  bond  is  to  secure  the  payment  of  those 
amounts;  but,  for  the  purpose  of  providing  a  collateral  se- 
curity, the  condition  goes  on  to  stipulate  that  an  insurance 
shall  be  effected  with  the  Company;  that,  in  the  event 
of  the  death  of  the  borrower,  the  Company  may  have  a  fund 
out  of  which  the  money  may  be  paid.  Is  that  a  security 
for  more  than  the  repayment  of  the  principal  sum  and 
interest?  The  bond  is  dated  the  12th  of  October,  1849, 
and  the  three  instalments  by  which  the  3002b  is  to  be  re- 
paid are,  respectively,  lOOZ.  on  the  12th  of  October,  1850, 
the  same  amount  and  day  in  1851,  and  the  same  in 
1852 ;  and  upon  default  of  any  one  of  these  payments  the 
bond  may  be  put  in  suit;  as  it  may  also  be  in  default  of 
the  payment  of  the  premiums  of  insurance.  Now,  sup- 
posing the  borrower  were  to  die,  the  premium  would  not 
become  the  property  of  the  Company  in  addition  to  the 
interest  The  Company  assumes  a  burden  connected  with 
the  premiums  in  question.  The  account  would  stand 
thus: — The  interest  is  payable  beforehand  by  the  bond, 
and  therefore  152.  is  paid  at  the  outset;  and  232.  14s.  7cL 
for  the  premium ;  the  whole  of  which  amounts  to  382. 14«. 
7d  And  therefore,  if  the  borrower  were  to  die  within 
the  first  year,  the  Company  would  have  to  pay  4992.,  and 
would  incur  a  loss  of  4602.  At  the  end  of  the  second 
year  they  would  incur  a  loss  of  4212.;  and  at  the  end  of  the 
third  year,  at  the  expiration  of  which  time,  at  all  events, 
the  money  was  to  be  repaid,  they  would  incur  a  loss  of 
3S2L,  supposing  the  party  had  in  the  interim  died.  That 
would  be  the  result  of  the  whole  transaction.     Can  this 
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instrument  be  said  to  secure  a  larger  amount  than  the 
principal  sum  advanced  and  the  interest  upon  it?  In  my 
opinion  it  does  not 

Aldbbson,  B.,  added. — ^The  premium  never  was  a  debt 
to  the  Company.  It  is  always  paid  in  advance,  and  the 
insurance  fails  if  the  premium  is  not  paid.  It  is  always 
for  the  future  year,  not  for  the  past. 

Rule  absolute  (a). 
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prudbntial 

Mutual 
assurancs 

iNVBSTMXirT 

AND  Loan 
Association 

V. 
CURZON. 


(a)  PoUocky  C.  B.,  was  presid- 
ing at  Nisi  Prius. — Parkey  B., 
had  left  the  Court  before  the 


learned  Barons  delivered  their 
judgments. 


Hankin  v.  Bennett. 


June  26. 


JL  HIS  was  an  action  of  debt.     The  declaration  stated,  The  defendant, 
that  the  defendant,  by  his  writing  obligatory,  under  his  "j^*^^*  ®"* 
seal,  bearing  date  the  27th  June,  1846,  was  bound  to  the  bond  in  a  penal 
plaintiff  in  the  sum  of  2002.,  subject  to  a  condition  for  condition  that 
making  the  same  void  if  one  Francis  Gell  and  the  de-  pay^tothe^ 
fendant,  or  either  of  them,  should  pay  to  the  plaintiff  p^^^J^'' 
such  costs  as  the  plaintiff  should,  in  due  course  of  law,  ahouid,  in  due 
be  liable  to  pay  in  case  a  verdict  should  pass  for  the  de-  be  liable  to  i»y 

in  caM  the  yer- 
diet  shonld  paw  for  the  then  defendant  in  an  action  pending,  which  had  been  brought  by  one  C. 
in  the  name  of  the  plaintiff,  such  costs  to  be  first  taxed  by  one  of  the  Masters  in  the  usual  manner, 
the  bond  was  to  be  Toid.  The  action  mentioned  in  the  condition  was  a  scire  feciaa  on  a  judgment 
obtained  by  the  plaintiff,  and  which  had  been  assigned  to  C.  by  T.  H.,  since  deceased,  of  whom  the 
plaintiff  was  executor.  The  action  was  tried  at  the  Spring  Assizes  in  1848,  when  a  rerdict  was 
ibund  for  the  defendant.  In  the  following  Easter  Tenn  a  rule  nisi  for  a  new  trial  was  obtained. 
On  the  14th  of  Noyember  following  a  fiat  in  bankruptcy  issued  against  the  defendant.  In  Hilary 
Term,  1849,  the  rule  for  the  new  trial  was  discharged.  On  the  29Ui  of  May  the  defendant  ob- 
tained his  certificate,  and  on  the  22nd  of  August  the  costs  were  taxed: — Heldy  that,  at  the  time 
the  fiat  issued,  the  defendant's  liability  under  the  bond  was  a  mere  contingent  liability,  and  not  a 
contingent  debt,  within  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  56;  and  therefore  that  the  plaintiff's 
claim  for  the  costs  was  not  barred  by  the  defendant's  certificate. 
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fendant  in  a  certain  action  then  pending,  which  had 
been  brought  bj  one  William  Cozens  in  the  name  of  the 
now  plaintiff  as  plaintiff,  such  costs  to  be  first  taxed  by 
one  of  the  Masters  in  the  usual  manner.  That,  on  the 
4th  of  March,  1848,  at  the  assizes  holden  in  and  for  the 
county  of  Hertford,  a  verdict  was  found  for  the  defend- 
ant in  the  said  action,  and  the  habeas  corpora  juratorum, 
annexed  to  the  record,  was  returnable  on  the  15th  April, 
1848.  That,  on  the  22nd  August,  1849,  the  costs  of  the 
defendant  in  the  said  action  were  dulj  taxed  at  5422.  3s., 
which  sum  the  plaintiff  then  became  Uable  to  pay  to  the 
defendant  in  the  said  action.  That  the  now  defendant 
and  F.  Gell  had  not,  nor  had  either  of  them,  then  paid  to 
the  plaintiff  the  costs  so  taxed;  whereby  the  said  writing 
obligatory  became  forfeited. 

The  defendant  pleaded  (inter  alia)  that,  on  the  29th 
March,  1849,  he  became  a  bankrupt,  and  that  the  cause 
of  action  in  the  declaration  mentioned  accrued  to  the 
plaintiff  before  the  defendant  so  became  a  bankrupt.  — 
Upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Baron, 
at  the  Middlesex  Sittings  after  last  Hilary  Term,  when  a 
verdict  was  found  for  the  plaintiff  for  200Z.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case: — 

In  Michaelmas  Term,  59th  Geo.  3  (1819),  Thomas  Han- 
kin  entered  up  judgment  in  the  Court  of  Common  Pleas 
against  Joseph  Smith  and  John  Cozens  for  60002.,  upon  a 
warrant  of  attorney,  dated  25th  June,  1815,  given  by  them 
to  him  to  secure  the  payment  of  30002.  then  due  from  J. 
Smith  to  T.  Hankin.  J.  Cozens  died  in  the  year  1837,  and 
soon  after  T.  Hankin  died,  having  by  his  will  appointed 
D.  Hankin,  the  plaintiff  in  this  action,  his  executor,  who 
duly  proved  the  same.  The  said  Joseph  Smith  also  died 
afterwards.  In  February,  1846,  William  Cozens,  claiming 
to  be  assignee  of  the  judgment  debt  under  an  assignment 
alleged  to  have  been  made  by  T.  Hankin  in  his  lifetime, 
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caused  a  scire  facias  to  be  issued  out  of  the  Court  of  Com-  1852. 
mon  Pleas,  in  the  name  of  the  now  plaintiff,  as  the  execu- 
tor of  T.  Hankin,  deceased,  against  the  heir  and  devisees 
of  J.  Smith,  for  the  purpose  of  enforcing  payment  of  the 
amount  of  the  judgment,  whereupon  the  now  plaintiff 
obtained  a  Judge's  order,  whereby  it  was  ordered,  that 
William  Cozens  should  give  security  to  the  now  plaintiff 
for  the  costs  which  he  might  be  called  on  to  pay  in  the 
event  of  the  defendant  succeeding  in  the  said  scire  facias. 
The  now  defendant  was  proposed  and  accepted,  together 
with  one  Francis  Gell,  as  security  for  200t,  and  on  the 
27th  June,  1846,  they  executed  the  bond  upon  which  this 
action  was  brought — The  case  then  set  out  the  bond  and 
condition.  The  latter,  after  reciting  the  warrant  of  at- 
torney, and  judgment  entered  up  in  pursuance  thereof,  the 
assignment  by  T.  Hankin  to  William  Cozens  of  the  debt 
80  secured,  the  commencement  of  the  action  by  William 
Cozens  in  the  name  of  the  now  plaintiff,  and  the  Judge's 
order  for  security  for  costs,  proceeded  thus: — "The  condi- 
tion of  the  above  written  bond  or  obligation  is  such,  that 
if  the  above  bounden  F.  Gell  and  J.  Bennett,  or  either  of 
them,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  D.  Hankin,  such  costs  as  the  said  D.  Hankin 
shall  in  due  course  of  law  be  liable  to  pay,  in  case  the 
said  W.  Cozens  shall  discontinue,  become  nonsuit,  or  a 
verdict  pass  for  the  defendants,  or  any  or  either  of  them, 
or  otherwise  in  relation  to  the  said  action,  such  costs  to 
be  first  taxed  by  one  of  the  Masters  in  the  usual  manner, 
then  the  above  obligation  to  be  void,"  &c. 

The  scire  facias  was  tried  at  the  Hertford  Spring  Assizes, 
1848,  when  a  verdict  was  foimd  for  the  defendants.  In 
Easter  Term,  1848,  William  Cozens  obtained  a  rule  nisi 
to  set  aside  the  verdict,  and  for  a  new  trial.  In  Hilary 
Term,  1849,  that  rule  was,  after  argument,  discharged.  On 
the  14th  of  November,  1848,  a  fiat  in  bankruptcy  issued 
against  the  now  defendant,  on  his  own  petition,  under  which 
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he  was  adjudged  a  bankrupt,  and  he  obtained  his  certifi- 
cate on  the  29th  of  May,  1849.  The  defendants'  cost«  on 
the  scire  facias  were  taxed  at  the  sum  of  5421  2s.  Sd ,  on 
the  22nd  of  August,  1849,  and  judgment  was  then  signed 
thereon  against  the  now  plaintiff. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  retain  the  verdict  on  the  issue 
joined  on  the  third  plea.  If  the  Court  should  be  of  that 
opinion,  then  the  yerdict  was  to  stand,  but  if  not,  it  was 
to  be  entered  for  the  defendant  on  that  issue. 

The  case  was  argued  (June  9  and  10)  by 

Cleasby,  for  the  plaintiff. — The  question  is,  whether  this 
claim  was  proveable  under  the  fiat  as  a  contingent  dAt^ 
within  the  meaning  of  the  6  Greo.  4,  a  16,  s.  56.  It  is  sub- 
mitted that  it  was  not.  The  case  is  similar  to  Biri  y. 
Moreau  (a),  where  the  defendant  obtained  a  verdict  in 
July,  and  the  plaintiff  became  bankrupt  in  August,  and 
in  the  following  Michaelmas  Term  final  judgment  was 
signed,  and  the  plaintiff  obtained  his  certificate,  and  it  was 
held  that  he  was  liable  to  an  execution  for  costs,  notwith- 
standing the  6  Geo.  4,  c.  16,  s.  56.  [PlaU,  R— It  is  diffi- 
cult to  see  what  affidavit  the  plaintiff  could  have  made  in 
order  to  prove  this  under  the  fiat  as  a  debt]  The  circum- 
stance of  the  security  being  in  the  form  of  a  bond,  does 
not  render  that  a  debt  which  is  a  mere  contract  to  in- 
demnify: Ex  parte  Mar8haU{b).  To  come  within  the  6 
Geo.  4,  c.  16,  &  56,  it  must  be  an  ascertained  debt  payable 
on  a  contingency,  and  not  a  contingent  liability.  IPoUock, 
C.  B.,  referred  to  In  re  Willis  (c).]  There  the  guarantie 
was  for  a  sum  certain ;  and  consequently  it  was  a  contin- 
gent debt,  and  not  a  mere  liability.  The  Soutii  Stafford, 
shire  Railway  v.  Bumside  (d)  decided,  that  the  obligation 
to  pay  calls  on  railway  shares  did  not  create  a  debt  pay- 

(a)  4  Bing.  57.  (c)  4  Exchu  630. 

(b)  1  Mont  &  Ayr.  118, 146.  (cQ  5  Ezch.  129. 
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able  on  a  contingency,  but  was  only  a  contingent  liability, 
uncertain  in  its  nature,  and  incapable  of  valuation.  In 
like  manner,  there  is  no  debt  proveable,  where,  on  re- 
ference of  a  cause,  the  arbitrator  awards  a  certain  sum  to 
be  paid  by  a  party  who,  before  the  costs  are  taxed,  be- 
comes bankrupt:  HasweU  v.  Thorogood  (a).  So,  in  this 
case,  there  was  no  debt  at  the  time  of  the  bankruptcy,  for 
the  rule  for  a  new  trial  was  then  pending;  and  until  the 
taxation  of  costs,  which  took  place  after  the  certificate,  it 
could  not  be  ascertained  whether  any  costs  would  be  pay- 
able. 


1852. 


C,  E.  Pollock,  for  the  defendant — ^The  authorities  as  to 
proof  of  costs  unascertained  between  party  and  party  do 
not  apply,  for  until  taxation  and  judgment  there  is  no 
debt.  But  here  the  defendant,  as  obligor,  bound  himself 
to  indemnify  the  plaintiff  against  any  costs  to  which  he 
might  be  subject,  and  that  duty  attached  immediately  the 
liability  accrued,  that  is,  upon  a  verdict  being  foi^nd  for 
the  defendant  in  the  scire  facias.  [Piatt,  R — A  rule  nisi 
having  been  subsequently  granted,  there  was  no  verdict 
until  that  was  discharged.  PoUock,  C.  B. — If  the  Court 
had  arrested  the  judgment,  there  would  have  been  no  costs 
payable.]  That  is  not  a  test,  for  even  now  a  writ  of  error 
might  be  brought  The  defendant  has  agreed  to  indemnify 
the  plaintiff  against  such  costs  as  he  "  shall,  in  due  course 
of  law,  be  liable  to  pay."  That  liability  attached  upon  the 
fifth  day  of  the  Term  after  the  verdict  It  was  the  plain- 
tiff's duty  to  procure  the  costs  to  be  taxed :  Ganger  v.  Fid- 
ler(b).  That  verdict  is  not  shewn  to  have  been  disturbed. 
In  Hodgson  v.  BeU(c)y  the  bond  became  forfeited  before  the 
bankruptcy,  but  the  surety  had  not  been  called  upon  to 
pay  any  part  of  the  sum  for  which  he  had  become  surety; 
and  yet  it  was  held  that  he  was  entitled  to  prove  the 


(a)  7  B.  &  C,  706. 


(6)  WUlea,  62. 


(c)  7  T.  R  97, 
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1862.  claim  as  a  debt  under  the  commission:  and  Lord  Kenyon^ 
C.  J.,  there  said,  "  Where  the  debt  accrues  subsequent  to 
the  bankruptcy,  it  cannot  be  proved  under  the  commis- 
sion  If  the  bond  be  forfeited  at  law  before 

the  bankruptcy,  though  in  equity  the  money  is  not  then 
payable,  the  Court  will  avail  itself  of  the  debt  at  law  to 
protect  the  party  who  is  in  conscience  entitled."  [Martin^ 
R — If  you  can  shew  that  the  bond  here  was  forfeited  be- 
fore the  bankruptcy,  your  argument  may  succeed.]  In 
Brown  v.  Fleetwood(a),  Parke,  R,  in  speaking  of  the  differ- 
ence between  bankruptcy  and  insolvency,  says,  "It  is 
clear  that  the  insolvent  is  not  discharged  from  any  debt 
which  cannot  be  proved  before  his  discharge.  It  is  differ- 
ent in  case  of  bankruptcy,  where  the  debt  may  either  be 
valued  at  the  time  -of  the  bankruptcy,  or  the  party  may 
wait  until  the  contingency  occurs.*'  [Martin,  B. — How 
can  you  shew  that  this  was  a  debt  before  the  bankruptcy?] 
In  the  case  of  bail  bonds  to  the  sheriff,  forfeited  before 
the  bankruptcy  by  non-appearance,  though  judgment  be 
not  signed  till  after  the  defendant's  certificate,  it  has  been 
held  that  the  debt  was  barred:  1  Deacon  &  De  Gex's 
Bankruptcy,  264;  Bouteflour  v.  Coats  (b),  Dinsdale  v. 
Eame8(c),  Here  a  liability  to  pay  a  sum  of  money,  but 
subject  to  an  uncertain  reduction,  arose  before  the  bank- 
ruptcy. The  contingency  upon  which  the  debt  became 
payable  must  eventually  happen,  although  it  does  not 
occur  till  after  the  bankruptcy:  Ex  parte  Harrison  (d). 
The  liability  is  certain,  although  the  amount  which  ul- 
timately is  payable  is  uncertain  at  that  time. 

CleaAy  in  reply. — This  was  a  mere  contingent  liability, 
and  not  a  contingent  debt  The  bond  was  given  to  se- 
cure an  uncertain  sum;  but  the  obligor  was  not  to  be  lia- 


(a)  5  M.  &  W.  21.  (c)  2  B.  &  B.  8. 

(b)  Cowp.  26.  (d)  3  M.,  D.,  &  De  G.  360. 
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ble  beyond  a  certain  amount  The  penalty  of  the  bond  1652. 
cannot  ever  be  made  the  medium  of  proof,  except  where 
the  bond  is  forfeited  before  the  bankruptcy.  \FMoi^y 
C.  B.,  referred  to  Ex  'parte  Tivdalip)^  The  following 
cases  are  strongly  in  the  plaintiff's  favour: — Ex  parte 
The  Lancaster  Canal  Company  (b),  Taylor  v.  Young  (c), 
HinUm  v.  Acraman(d).  With  respect  to  the  costs,  no 
debt  due  to  the  plaintiff  arose  before  the  bankruptcy. 
This  was  expressly  decided  in  Brotigh  v.  Adcock(e). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  was  a  case  for  the  opinion  of  the 
Court,  and  the  question  was,  whether  the  plaintiff  was  en- 
titled to  retain  a  verdict  which  had  been  taken  for  him  at 
the  trial,  upon  a  plea  of  the  bankruptcy  of  the  defendant 

The  action  was  upon  a  bond,  dated  the  27th  of  June, 
1846,  the  condition  of  which  was — [His  Lordship  stated 
it,  and  proceeded.] 

The  action  mentioned  in  the  condition  was  a  scire  facias 
on  a  judgment  obtained  by  the  plaintiff,  and  which  had 
been  assigned  to  Cozens  by  Thomas  Hankin,  since  deceased, 
of  whom  the  plaintiff  was  executor. 

That  action  was  tried  at  the  Hertford  Spring  Assizes, 
1 848,  and  a  verdict  found  for  the  defendant  In  the  fol- 
lowing Easter  Term,  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial  was  obtained.  On  the  14th  of  Novem- 
ber following,  the  fiat  against  the  defendant  issued.  In 
Hilary  Term,  1849,  the  rule  for  the  new  trial  was  dis- 
charged.   On  the  29th  of  May,  the  defendant  obtained 

(a)  8  Bing.  402.  (d)  2C,  B.  367. 

(6)  Mont  Cas.  in  Bank.  27.  (e)  7  Bing.  650. 

(o)  3B.&Ald.621. 

VOL.  VIII.  I  EXCH. 
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1852.^  his  certificate,  and  on  the  22nd  of  August  the  costs  were 
taxed. 

The  question  was,  whether  the  action  upon  the  bond 
for  the  purpose  of  recovering  these  costs  was  barred  by  the 
T^ertificate.  We  are  of  opinion  that  it  was  not.  The  bond 
itself  was  not  forfeited  at  the  time  when  the  fiat  issued  ; 
if  it  had  been,  a  question  would  have  arisen  whether  the 
demand  was  proveable,  under  the  authority  of  the  case  of 
Hodgson  v.  Bell  (a) ;  but  it  is  quite  clear  that  no  action 
whatever  could  have  been  maintained  upon  the  bond  on 
the  14th  of  November,  1848,  when  the  fiat  issued;  and 
the  defendant,  therefore,  can  derive  no  advantage  from  the 
principle  laid  down  in  the  above  case. 

It  was  argued,  however,  that  the  liability  contained  in 
the  condition  of  the  bond  was  a  debt  payable  upon  a  con- 
tingency, within  the  6  Geo.  4,  c.  16,  s.  56  (the  Bankrupt 
Act  which  was  in  force  at  the  time  when  the  fiat  was  is- 
sued against  the  defendant),  andthat  it  was'proveable  under 
the  fiat,  and  the  demand  therefore  barred.  We  think,  how- 
ever, that  this  liability  was  not  a  ddft  at  all  within  the 
true  meaning  of  the  section.  It  was  a  contract  to  indem- 
nify a  nominal  plaintiff,  whose  name  was  used  by  a  third 
person,  against  such  costs  as  the  plaintiff  might  become 
liable  to  pay  to  the  defendant  in  the  suit,  should  the  lat- 
ter obtain  judgment  in  his  favour.  It  seems  to  us  impos- 
sible to  consider  this  a  dd>t  It  is  a  contingent  liability, 
but  not  a  contingent  debt.  The  case  of  Biri  v.  Moreau  (6) 
decides  that  the  costs  themselves  would  not  be  a  contin- 
gent debt;  &  fortiori,  therefore,  we  think  a  contract  to 
indemnify  against  them  cannot  be  one.  In  Ex  parte 
Tindal  (c),  the  nature  of  debts  payable  on  a  contingency, 
which  were  proveable  under  a  fiat,  was  fully  considered 
by  Lord  Chancellor  Broughamy  assisted  by  the  late  Lord 
Chief  Justice   Tiivdal  and  Mr.  Justice  LitUedaie;  but 

(a)  7  T.  R,  97.  (5)  4  Bing.  67.  (c)  8  Bing.  402. 
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there  is  nothing  to  be  there  found  to  support  the  view  1852. 
that  such  a  liability  as  the  present  was  proveable  un- 
der the  56th  section  of  the  late  Bankrupt  Act  In  the 
case  In  re  WtUis  (a),  decided  in  1849,  this  Court  carefully 
avoided  giving  any  opinion  as  to  the  right  to  prove  upon 
a  bond  of  indemnity  when  the  damage  was  not  ascer- 
tained at  the  time  of  the  claim  to  prove.  That  was  a 
case  arising  upon  a  guarantee  to  pay  a  sum  certain — a 
very  different  contract  from  the  present. 

It  is  proper  to  add  that,  by  the  new  Bankrupt  Act,  12 
&  13  Vict  c.  106,  8.  177,  the  section  in  the  former  statute 
as  to  debts  payable  upon  a  contingency  is  re-enacted;  and 
by  the  178th  section  there  is  an  extension  of  the  right  to 
claim  and  prove  for  a  liability  "  to  pay  money  on  a  con- 
tingency/'   The  judgment  will  be  for  the  plaintiff. 

*  Judgment  for  the  plaintiff. 

(a)  4  Exch.  630. 
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1852. 

IN  THE  EXCHEQUER  CHAMBER. 
(Jn  Error  from  the  Court  of  Excheqiier). 


June  1.  The  Eastern  Union  Railway  Compant  v.  Hart  and 

Another. 

The  7  &  8  Vict.  X  HIS  was  a  writ  of  error  brought  by  the  defendants  be- 
making  a  rail-  low,  on  the  judgment  of  the  Court  of  Exchequer  in  Hart 
Chester  to  Idb^    ^^  Another  V.  The  Eastern  Union  Railway  Company  (a). 

wich,"  em- 

Sim^ny  to  Bramwell,  (WiUes  with  him)  (6),  argued  for  the  plaintiffs 

borrow  money     j^  ^^^^  [^  i^^  Easter  Vacation  (Mayl2).— The  declara- 

on  mortgage.  \       .^         / 

Section  49      *  tion  is  bad.     It  may  be  conceded  that,  in  the  case  of  a 

enacted,  "That 
the  Company 

may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the  money  so  borrowed,  with 
the  interest  thereof;  and  in  such  case  the  Company  shall  cause  such  period  to  be  inserted  in  the 
mortgage  deed  or  bond,  and  upon  the  expiration  of  such  period  the  principal  sum,  together  with 
the  arrears  of  interest  thereon,  *  shall  be  paid^  to  the  party  entitled  to  such  mortgage  or  bond." 
By  section  50,  if  no  time  was  fixed  in  the  mortgage  deed  for  repayment,  the  mortgagee  might,  at 
the  expiration  of  twelve  months,  demand  payment  of  the  principal  and  interest,  upon  giring  six 
months  previous  notice ;  and  the  Company  might  at  all  times  pay  off  the  money  borrowed  upon 
giving  the  like  notice.  By  section  51,  if  such  interest  remained  unpaid  for  thirty  days  after  it  be- 
came due,  and  demand  thereof  made  in  writing,  the  mortgagee  might  either  sue  for  the  interest  to 
in  arrear  by  action  of  debt,  or  require  the  appointment  of  a  receiver.  By  section  52,  if  such  prin- 
cipal and  interest  were  not  paid  within  six  months  after  the  same  became  payable,  and  after  de- 
mand thereof  in  writing,  the  mortgagee  might  sue  for  the  same  in  any  Court  of  hiw  or  equity,  or,  if 
his  debt  amounted  to  a  certain  sum,  require  the  appointment  of  a  receiver.  The  plaintiff  lent  to 
the  defendants  1000/.  upon  the  security  of  a  debenture  (in  the  form  given  in  a  schedule  to  the  7  & 
8  Vict.  c.  Ixxxv.)  which  provided  that  the  principal  was  ^tobe  repaid  on  the  1st  of  January^  1 851." 

Held,  in  the  Exchequer  Chamber,  i^rming  the  judgment  of  the  Court  of  Exchequer — First,  that 
where  a  corporation  is  created  for  certain  purposes,  with  power  to  sue  and  be  sued,  to  borrow  money 
for  the  completion  of  those  purposes,  and  to  secure  the  repayment  of  such  money  by  an  instminent 
which  on  its  fiice  imports  a  covenant  for  repayment ;  if  money  be  so  borrowed  and  so  secured,  an 
action  primft  fiusie  may  be  maintained  against  the  Corporation  on  breach  of  the  covenant 

Secondly,  that  in  this  case  such  right  of  action  was  not  taken  away  or  affected  by  the  7  ft  8 
Vict  c.  haay^  since  the  5ist  and  52nd  sections  of  that  Act  did  not  give  a  right  of  action,  but 
merely  recognised  it  as  already  existing,  and  provided  an  additional  remedy  by  the  appointment  of 
areeehrer. 

(a)   7  Exch.  246,  where  the  man,  J.,  CreuuM,  J.,  Erie,  J, 

pleadings  and  statutes  cited  are  Tcdfourd,  J.,   WiUiams,  J.,  and 

fully  set  out.  Oramptan,  J. 

^)  Before  Coleridge,  J,,  Wight- 


TaiNITY  VACATION,   16  VICT.  117 

private  individual^  an  instrument  of  this  nature  would  1852. 
import  a  covenant  for  repayment  on  the  day  named  there- 
in; but  the  defendants  below  are  a  Company  incorporated 
for  certain  purposes,  and  invested  with  certain  powers, 
and  they  can  do  no  act  unless  in  furtherance  of  those 
purposes,  and  in  conformity  with  those  powers:  East  Anff- 
lian  Railway  Company  v.  Eastern  Counties  Railway  Com- 
pany (a),  Cage  v.  Newmarket  Raikuay  Company  (b).  The 
Court  below  assumed  that  the  mortgagees  had  a  right  of 
action  under  such  an  instrument,  unless  it  was  taken  away 
or  affected  by  the  statutes  in  question ;  but  the  statutes 
must  be  looked  at  to  ascertain  whether  a  right  of  action 
exists,  for  they  alone  confer  the  power  to  borrow  money. 
It  is  submitted  that  the  legislature  has  not  authorised  the 
Company  to  borrow  money  under  such  circumstances  that 
the  nonpayment  of  it  gives  a  right  of  action.  This  money 
was  borrowed  under  the  10  &  11  Vict.  c.  ccxxv.  (which,  by 
sect  1,  incorporates  the  provisions  of  the  7  &8  Vict  c.  Ixxxv., 
8  &  9  Vict,  a  xciv.,  and  9  &  10  Vict  c.  xcviL)  Sect  7  au- 
thorises the  Company  to  borrow  money  on  mortgage  or 
bond,  subject  to  the  provisions  of  the  8  &  9  Vict,  a  xciv. 
By  sect  9,  mortgages  or  bonds  already  created  are  to 
have  priority,  for  which  reason  special  reference  is  made  to 
the  former  Acts.  The  7  &  8  Vict.  c.  Ixxxv.  s.  37,  empower- 
ed the  Company  to  borrow  money,  and,  for  securing  repay- 
ment with  interest,  to  mortgage  the  railway  and  future 
calls,  or  to  give  bonds.  Section  40  prescribed  the  form 
of  mortgage  deed  and  bond.  Section  49  enabled  the  Com- 
pany, if  they  thought  fit,  to  fix  a  period  for  repayment 
Where  no  time  is  fixed,  it  is  clear  that  the  instrument 
would  not  operate  as  a  covenant;  and  there  is  nothing  in 
the  statute  to  give  it  that  effect,  because  the  Company 
have  exercised  their  option  by  appointing  a  day  of  pay- 
ment   The  rights  of  mortgagees  are  different  from  those 

(a)  C.  P.,  M.  T.,  1851.  (b)  Q.  B.,  E.  T.,  1852, 
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1852.        of  obligees.    The  former  are  entitled  to  their  respective 
Eartbrn      proportions  of  "the  tolls,  sums,  and  premises  comprised  in 
Union        ^ji^  mortgages,  and  of  the  future  calk"    The  latter  are 
rs  entitled  to  be  paid  out  of  "  the  tolls  or  other  property  or 

effects  of  the  Compan  j.'^  But  if  a  mortgagee  could  main- 
tain an  action,  he  might  depriye  the  bondholders  of  their 
security  by  taking  the  property  and  effects  of  the  Com- 
pany in  execution:  Russell  v.  EastAngliom  Railway  Cam- 
pany{a).  The  42nd  section  enacts,  that  no  mortgage  (al- 
though it  shall  comprise  future  calls)  shall  preclude  tlie 
Company  from  receiving  and  applying  to  the  purposes  of 
the  Company  any  calls,  so  long  as  the  principal  money  due 
on  mortgage  does  not  exceed  the  amount  of  all  the  calls 
remaining  to  be  made.  But,  by  the  35th  section,  if  thei^e 
are  no  sufficient  lands,  property,  or  effects  of  the  Com- 
pany, whereon  to  levy  execution,  then  such  execution  may 
be  issued  against  any  of  the  shareholders  to  the  extent  of 
their  shares  not  then  paid  up.  Those  two  sections  are  in- 
consistent, except  upon  the  supposition  that  no  action 
will  lie  on  a  mortgage  deed;  for  otherwise  a  mortgagee 
might  obtain  under  the  32nd  section  the  unpaid  calls, 
which,  by  the  42nd  section,  he  is  prohibited  from  receiv- 
ing. The  51st  and  52nd  sections  were  construed  by  the 
Court  below  as  recognising  an  existing  right  of  action, 
and  merely  giving  an  additional  remedy;  whereas,  in 
truth,  they  create  the  right  of  action,  but  only  on  certain 
terms.  It  is  true  that,  in  Pontet  v.  The  Basingstoke  Canal 
Company  (h),  the  mortgage  instrument  contained  no  terms 
amounting  to  a  covenant,  neither  did  the  private  Act  of 
the  Company  give  a  right  of  action.  But  Pardee  v. 
Price  (c)  is  (in  authority  to  shew  that  a  mortgage  of  this 
description  creates  no  duty  which  can  be  enforced  by 
action,   independently  of  the  provisions  of  the  statute 

(a)  3  Mac.  &  a  125.  (b)  3  Bing.  N.  C.  433. 

(c)  13  M,  &  W.  267 ;  16  M.  &  W.  451. 
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which  authorised  the  loan.  Doe  d.  MyaM  v.  St  Helen's  1852. 
Raikoay  Compcmy{a)  does  not  militate  against  this  view, 
but  rather  tends  to  shew  that  the  remedy  is  in  a  Court  of 
equity,  which  alone  can  administer  the  funds  proportion* 
ably  to  the  respective  rights  of  the  mortgagees.  In  Doe 
d.  Thompson  v.  Lediard  (b),  the  Court  were  bound  by  the 
express  words  of  the  Act  of  Parliament,  which  vested  in 
the  lessor  of  the  plaintiff,  as  mortgagee,  the  legal  estate 
in  the  tolls  and  toll-houses,  but  nevertheless  subject  to 
account  to  the  other  creditors  in  respect  of  their  previous 
claims.  The  7  &  8  Vict,  c  Ixxarv.  is,  however,  repealed  by 
the  1 0  &  11  Vict  c.  clxxiv.  [GreesweU,  J. — ^The  6th  section 
expressly  provides  that  the  repeal  shall  not  affect  contracts 
previously  made;  and  the  latter  part  of  the  J  0th  section 
is  to  the  same  effect]  The  power  to  sue  in  respect  of 
mortgages  previously  granted  depends  on  the  43rd  section. 
If  that  has  not  altered  the  remedy  given  by  the  previous 
Act,  there  is  still  the  same  necessity  for  a  six  months'  de- 
mand in  writing;  if  it  has,  then  it  only  gives  a  right  to 
sue  for  interest,  and  the  remedy  for  the  principal  is  by  the 
appointment  of  a  receiver.  [WiUiams,  J. — If  so,  there 
would  be  no  remedy  for  the  principal  where  the  interest 
had  been  paid;  since  the  section  only  authorises  the  ap- 
pointment of  a  receiver  where  the  interest  remains  due 
after  demand.] 

MeUiah  for  the  defendant  in  error. — It  is  not  contended 
that  the  Company  can  enter  into  contracts  not  authorised 
by  the  statutes;  but  this  is  an  instrument  to  which  they 
are  empowered  to  put  their  seal.  Then  what  is  its  mean- 
ing? The  language  imports  a  covenant  to  pay  on  the  day 
named;  and  unless  the  statutes  have  qualified  or  altered 
the  plain  meaning  of  the  words,  they  must  receive  their 
ordinary  legal  interpretation.   The  10  &  11  Vict.  c.  clxxiv. 

(a)  2  Q.  B.  364.  («)  4  B.  &  Ad.  137. 
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1852.        is  only  material  so  far,  that  it  preserves  existing  contracts 
Eastern      niade  with  the  Companies  thereby  dissolved  (sect  6,  10), 
R  ^^^^^  Co   a-i^id  incorporates  the  Companies  Clauses  Consolidation  Act 
V.  (8  &  9  Vict.  c.  16).     The  43rd  section  seems  to  have 

been  inserted  in  error,  for  if  it  was  intended  to  preserve 
the  remedies  given  by  the  7  &  8  Vict  c.  Ixxxv.,  it  has  only 
re-enacted  one  of  its  clauses  (51),  and  a  more  effectual 
remedy  is  provided  by  the  8  &  9  Vict.  c.  16.  The  10  &  1 1 
Vict  c  ccxxv.,  under  which  this  money  was  borrowed,  by 
section  7,  empowers  the  Company  to  borrow  money,  sub- 
ject to  the  provisions  of  the  8  &  9  Vict.  c.  xciv.  That  sta- 
tute, however,  contains  no  provision  with  respect  to  mort- 
gages, except  the  6th  section,  which  enables  the  Company 
to  mortgage  the  undertaking,  as  autlu>rised  by  the  7  d:  S 
VicL  c.  Ixxxv.  The  case  must  therefore  be  governed  either 
by  the  7  &  8  Vict.  c.  Ixxxv.,  or  the  Companies  Clauses  Con- 
solidation Act  This  instrument  is  within  the  very  terms 
of  the  49th  section  of  the  7  &  8  Vict  c.  Ixxxv.,  which  pro- 
vides, that  the  Company  may,  if  they  think  proper,  fix  a 
period  for  repayment  of  principal  and  interest,  and  in  such 
case  shall  cause  the  period  to  be  inserted  in  the  mortgage 
deed,  and  upon  the  expiration  of  such  period  the  principal 
and  interest  shall  be  paid.  So  that  there  is  not  only  a 
covenant  on  the  face  of  the  instrument,  but  also  a  statutory 
declaration,  which  of  itself  is  sufficient  to  give  a  right  of 
action  on  nonpayment  In  Pontet  v.  The  Basingstoke  Canal 
Company  (a),  the  instrument  contained  no  words  amount- 
ing to  a  covenant,  and  there  was  nothing  in  the  Act  requir- 
ing payment  on  a  certain  day.  It  would  be  unreasonable 
that  the  Company  should  have  the  option  of  making  im- 
mediate payment,  or  of  deferring  it,  according  as  the  value 
of  money  fluctuated.  The  49th,  51st,  and  52nd  sections 
may  be  read  thus:  the  49th  gives  a  right  of  action  upon 
non-payment  on  the  day  mentioned ;  then  if  the  interest 

(a)  6  Bing.  N.  C.  433. 
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or  principal  be  in  arrear  for  the  periods  specified  in  the        1852. 
5l8t  and  52nd  sections,  after  demand  in  writing,  themort-      eaotbrn 
gagee  may  have  a  receiver  appointed.    The  49th  and  62nd    ^^^y  c^ 
sections  correspond  with  the  50th  and  53rd  of  the  Com-  «• 

panies  Clauses  Consolidation  Act.  The  50th  section  of 
that  Act  only  di£Fers  from  the  49th  of  the  special  Act,  in- 
asmuch as  it  uses  the  words  '^  shall  on  demand  be  paid.'' 
The  53rd  section  of  the  public  Act  enables  the  mortgagee 
to  obtain  the  appointment  of  a  receiver  "without  prejudice 
to  his  right  to  sue,''  and  the  same  construction  ought  to  be 
put  on  the  52nd  section  of  the  special  Act  The  51st  sec- 
tion of  the  latter  Act,  which  provides  for  the  recovery  of 
interest,  gives  the  option  of  suing  or  applying  for  the  ap- 
pointment of  a  receiver;  and  the  53rd  section  ought  not 
to  be  construed  as  taking  away  the  right  to  sue  for  the 
principal,  without  express  words  to  that  effect.  The  same 
provision  applies  to  bondholders,  so  that  if  the  mortgagee's 
right  of  action  is  postponed,  that  of  the  bondholder  would 
be  also.  But  the  form  of  bond  in  the  schedule  of  the  Act 
shews,  that  such  could  never  have  been  the  intention  of 
the  legislature;  and  to  give  the  instrument  that  effect, 
words  must  be  imported  contradicting  the  express  terms 
of  the  condition.  Again,  in  cases  where  no  time  is  fixed  in 
the  mortgage  deed  for  repayment,  if  the  Company  gave  the 
notice  prescribed  by  the  50th  section,  still  the  mortgagee 
could  maintain  no  action  until  after  the  expiration  of 
another  six  months,  though,  if  the  Company  chose  to  pay 
the  money  according  to  their  notice,  the  mortgagee  would 
be  bound  to  receive  it.  A  mortgagee  has  no  interest  in 
the  soil  of  the  railway,  for  which  he  could  bring  ejectment : 
Doe  d.  MyaU  v.  St  Helen's  Railway  Company  (a),  neither 
has  he  any  lien  on  the  property  of  the  Company:  RvsseU 
V.  East  Atiglian  RaHivay  Company  (b). — ^Further,  even  on 
the  construction  contended  for  by  the  other  side,  this  de- 

(a)  2  Q.  B.  364.  (6)  3  Mac.  &  G.  125. 
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1852.  claration  is  good.  It  appears  by  the  dates  on  the  reooid, 
that  the  action  was  not  brought  until  six  months  after  the 
money  was  due.  The  averment  of  demand  is  sufficient  <hi 
general  demurrer.  It  necessarily  implies  a  demand  in 
writing,  for  in  no  other  way  could  it  be  made  on  the  Com- 
pany;  and  if  that  aTerment  had  been  traversed,  a  demand 
in  writing  must  have  been  proved. 

WiUes,  in  reply. — The  meaning  of  the  49th  section  ist, 
that  the  money  shall  be  paid  as  provided  for  by  the  sta- 
tute, that  is,  at  the  expiration  of  the  respective  periods 
mentioned  in  the  51st  and  52nd  sections.  [^WtUiams^  J* 
— ^In  the  case  of  a  bond  without  condition,  the  obligee 
would  be  entitled  to  payment  after  six  months'  previous 
notice;  but,  according  to  that  argument,  six  months  must 
elapse  after  the  money  became  payable  before  he  would 
have  a  right  of  action.]  The  instrument  must  be  read  as 
if  the  legislative  provisions  were  incorporated  with  it. 
There  must  be  a  demand  in  writing  after  the  expiration 
of  the  six  months'  notice.  The  averment  of  demand  is 
not  equivalent  to  a  demand  in  writing:  JEverardY.  Pater- 
8on(a). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  in  Trinity 
Term  (June  1)  by 

CoLERinaB,  J. — ^This  case  was  argued  during  the  last  va- 
cation, and  the  question  in  substance  is,  whether,  upon  the 
declaration  with  the  instrument  declared  upon  imported 
into  it  on  oyer,  an  action  is  maintainable  against  the 
Eastern  Union  Railway  Company.  We  are  of  opinion  in 
the  affirmative;  and  consequently  that  the  judgment  of  the 
Court  below  must  be  affirmed. 

(a)  2  Marsh.  304, 
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It  was  not  denied  by  the  counsel  for  the  plaintiffs  in  er- 
ror that  the  instrument  itself,  on  its  face,  apart  from  all 
considerations  of  disability  in  the  parties,  imported  a 
covenant  by  the  Company  for  the  repayment  of  the  money 
advanced  on  the  day  therein  named  for  that  purpose;  or 
that,  apart  from  such  considerations,  an  action  would  be 
maintainable.  But  it  was  contended,  in  the  first  place, 
that,  unless  enabled  by  specific  statutory  provisions,  the 
Company  could  not  bind  themselves  by  any  such  covenant 
as  this  instrument  imports,  so  as  to  give  a  right  of  action 
to  the  covenantee;  and  secondly,  that  not  only  were  there 
no  such  enabling  clauses  in  the  statutes  relied  on  by  the 
plaintiffs  below,  but  that  these  statutes  gave  other  specific 
remedies  for  recovery  of  the  money  advanced,  which  alone 
could  be  had  recourse  to;  and,  thirdly,  it  was  contended, 
that  even  if  an  action  could  be  maintained  at  all,  it  could 
only  be  after  a  demand  in  writing,  of  which  there  was  no 
sufficient  allegation  in  the  declaration.  Now,  we  are  clear- 
ly of  opinion,  that  where  a  corporation  is  created  for  cer- 
tain purposes,  with  power  to  sue  and  be  sued,  to  borrow 
money  for  the  completion  of  those  purposes,  and  to  secure 
the  repayment  of  such  money  by  an  instrument,  which,  on 
its  face,  imports  a  covenant  for  the  repayment,  if  money  be 
so  borrowed  and  so  secured,  an  action  prima  facie  may  be 
maintained  against  the  corporation  on  breach  of  the  cove- 
nant. This  appears  to  us  a  necessary  inference  from  the 
premises  just  stated;  and  as  all  these  premises  concur  in 
the  present  case,  without  more  specific  examination  of  the 
sections  of  the  various  statutes,  this  is  enough  to  dispose 
of  the  first  point  made  by  the  plaintiffs  in  error,  a  point 
indeed  not  very  earnestly  insisted  on  by  their  counsel. 

The  second  point  will  require  more  detailed  examination 
of  the  several  statutes  referred  to  in  the  argument.  By  the 
mortgage  it  appears  that  the  money  in  question  was  bor- 
rowed under  the  powers  conferred  by  the  10  &  11  Vict.  c. 
ccxxv.  (local) ;  and  money  borrowed  under  that  Act  is  by 
the  7th  section  borrowed  under  "  the  same  or  the  like  pro- 
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visions  as  are  contained  in  the  8  &  9  Vict  c.  xciv."  (local). 
This  Act,  in  section  6,  enables  the  Company  there  named 
to  borrow  on  mortgage  or  bond,  and  for  securing  repay- 
ment to  mortgage  the  undertaking  ^^  as  authorised  by  the 
7  &  8  Vict  c.  Ixxxv."  (local).    To  this  Act  therefore  we 
must  look;  and  although,  by  the  10  &  11  Vict  c.  clxxiT. 
(local),  it  is  for  general  purposes  repealed,  yet  for  the  pur- 
poses of  the  present  inquiry  it  is  in  full  force.    The  37th 
section  of  this  Act  gave  the  power  to  borrow,  and  secure 
the  repayment  by  mortgage  of  the  railway  and  future  caUa 
The  49th  section  enables  the  Company  to  fix  a  period  for 
the  repayment  of  principal  and  interest;  and  in  such  case 
they  are  to  cause  the  period  to  be  inserted  in  the  mortgage 
deed,  as  they  have  done  here ;  upon  the  expiration  of  which 
period,  it  is  enacted,  that  the  principal  and  arrears  of  in- 
terest shall  be  paid  to  the  party  entitled  to  the  mortgage. 
It  being  undisputed  that  the  money  in  question  was  bor- 
rowed, under  such  circumstances,  in  all  respects,  as  satis- 
fied the  conditions  imposed  by  the  legblature,  and  that 
the  instrument  of  security  is  in  the  form  prescribed,  it  is 
clear,  that  if  the  statute  had  stopped  here,  an  action  would 
have  been  maintainable;  and  this  is  very  important  in 
determining  the  construction  of  the  sections  to  which  we 
are  now  coming,  and  upon  which  has  arisen  whatever  dif- 
ficulty has  been  felt  by  any  members  of  the  Court  in  the 
decision  of  the  casa    The  plaintiffs  in  error  contend  that 
these,  and  these  alone,  give  any  right  of  action,  "  and"  up- 
on a  condition  not  complied  with ;  the  defendants  in  error 
maintain  that  they  give  no  right  of  action,  only  recogniae  a 
pre-existing  right,  and  add  thereto  another  specific  remedy 
at  the  option  of  the  borrower.    These  sections,  51  and  52, 
which  may  be  read  as  one,  commence  with  this  preamble 
— "  In  order  to  provide  for  the  recovery  of  the  arrears  of 
interest  and  costs,  or  of  the  principal  and  interest  and  costs^ 
of  any  such  mortgage  or  bond,  at  the  respective  times  at 
which  such  interest,  or  such  principal  and  interest  and  costs 
become  due;"  and  the  52nd,  as  to  principal  and  interest  and 
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costs,  enacts,  that  ifihe  same  be  not  paid  within  six  months        1862. 
ctfter  the  same  has  become  payable,  and  after  demand  thereof     eastkrn 
in  writing f  the  mortgagee  or  bond-creditor  may  sue  for  the    R^^^^^^y  ca. 
same;  or,  if  his  debt  amount  to  6000t,  and,  if  not,  in  con-  «• 

junction  with  other  creditors  to  the  amount  of  10,000t,  may 
require  the  appointment  of  a  receiver.  The  5l8t  section  had 
previously  provided,  that,  if  interest  shall  remain  unpaid 
for  thirty  days  after  it  shaU  have  become  due,  and  demand 
thereof  shaU  have  been  made  in  writing,  the  mortgagee  or 
bondrcreditor  may  either  sue  by  action  of  debt,  or  require 
the  appointment  of  a  receiver.  Now,  as  to  both  principal 
and  interest,  the  49th  section  had,  as  we  have  just  seen,  pro- 
vided that  they  should  be  paid  at  the  expiration  of  the  pe- 
riod named  in  the  instrument  of  security.  If,  then,  we 
hold  that  the  expiration  of  six  months  in  the  one  case,  and 
thirty  days  in  the  other  after  such  period,  are  conditions 
precedent  to  any  right  of  recovery  by  action,  either  we  make 
the  sections  inconsistent,  or  we  must  suppose  a  mere  right 
to  be  declared  by  the  former  section,  that  is,  a  right  to  re- 
payment on  a  day  named  for  that  purpose  by  the  debtor, 
but  no  remedy  to  enforce  it  given  till  thirty  days  or  six 
months  later,  with  the  superadded  condition  of  a  demand 
in  writing.  This  in  itself  would  be  unreasonable,  and 
the  more  so  because  these  terms  certainly  do  not  apply  to 
the  Company,  which  is  left  at  liberty  to  pay  at  the  day  nam- 
ed in  all  events,  a  liberty  which,  considering  how  often 
such  loans  are  made  by  wayof  investment,  and  how  the 
value  of  money  fluctuates  in  short  periods  of  time,  may,  in 
many  supposable  cases,  operate  very  inconveniently  on 
the  lenders.  Moreover,  if  we  give  this  construction  to 
the  49th  section,  we  must  give  the  same  to  the  50th  sec- 
tion, which  provides  for  the  case  where  no  time  has  been 
fixed  in  the  mortgage-deed  or  bond  for  the  repayment  of 
the  money  lent,  and  enacts  that  the  lender  may,  at  the 
expiration  of,  or  at  any  time  after  the  expiration  of,  twelve 
months  from  the  date  of  the  mortgage  or  bond,  demand 
payment  of  the  principal,  with  aU  arrears  of  interest,  on 
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1852.        giving  six  months'  previous  notice  for  that  purpose.     It 

EACTBaN      would  be  strange  to  hold  that,  when,  by  six  months'  no- 

RaiYway  Co.   *^^®'  *^®  money  under  this  section  had  become  payable  at 

«•  the  end  of  twelve  months,  still  no  action  could  be  main- 

Hart 

tained  till  after  six  months'  further  default  and  demand  in 

writing.  Yet  this  must  be  the  consequence,  if  we  hold 
that  the  right  of  action  is  given  by  the  5l8t  and  52nd  sec- 
tions only.  But  this  construction,  which  involves  such 
difficulties,  is  not  a  necessary  one;  all  the  enacting  words 
of  both  will  receive  a  full  and  satisfactory  meaning,  if  we 
suppose  them  to  provide  only  and  specifically  for  the  case 
of  a  default  for  thirty  days  or  six  months  respectively  af- 
ter a  demand  made  in  writing,  and,  in  either  of  those  spe- 
cified cases,  to  enact  that  the  Company  will  be  subject  not 
only  to  an  action,  but,  at  the  option  of  the  lender,  to  have 
a  teceiver  put  on  them,  an  arrangement  which,  whether 
advantageous  or  not  to  the  lender,  cannot  but  be  highly 
inconvenient  to  them. 

We  agree  with  the  Court  below  in  thinking  that  this  is 
the  true  construction  of  these  sections,  and  it  has  the  ad- 
vantage of  making  them  agree  with  the  corresponding  sec- 
tions in  the  Companies  Clauses  Consolidation  Act,  8  &  9 
Vict,  a  16,  ss.  60,  51, 52,  and  53,  which  provide  for  the  re- ' 
payment  of  money  borrowed  and  interest,  where  a  time 
has  been  fixed,  and  where  no  time  has  been  fixed  in  the 
instrument;  and  the  last  of  which  expressly  gives  a  right 
to  require  the  appointment  of  a  receiver  after  thirty  days 
or  six  months'  default,  as  the  case  may  be,  and  after  de- 
mand in  writing,  "  withotU  prejudice  to  the  right  to  sue." 

The  conclusion  to  which  we  have  thus  been  brought  on 
this  point  makes  it  unnecessary  to  consider  whether  a  de- 
mand in  writing  is  sufficiently  alleged;  and  we  are  there- 
fore of  opinion  that  the  decision  of  the  Court  of  Exchequer 

ought  to  be  affirmed. 

Judgment  affirmed. 
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Doe  d.  Smith  v.  Rofi. 

TI^ov.  2. 
HIS  was  an  action  of  ejectment^  in  which  the  declata-  Where  the  de- 
tion  had  been  served  on  the  16th  of  June,  1852.  eSnt  was 

serred  before 
the  Common 

W.  jB.  Cole  now  moved  for  judgment  against  the  casual  LawPirocedure 
ejector. — It  is  submitted  that  this  mode  of  proceding  is  vict.  c  76, 
still  the  correct  one,  inasmuch  as  the  declaration  was  ^®.^X'" 
served  before  the  Common  Law  Procedure  Act,  16  &  16  Vict  t^at  in  snch 

case  the  old 

c.  76,  came  into  operation.    The  168th  and  177th  sections  proceeding  by 
of  that  Act,  which  abolish  this  mode  of  proceeding,  clearly  ment  agSnrt  ^ 
apply  to  future  proceedings  only.     [Pollock,  C.  B.— If  this  ^*^^,^ 
case  were  within  the  Act,  such  proceedings  as  have  already 
been  taken  would  become  useless:  it  might  be  that  the 
step  was  necessary  to  save  the  Statute  of  Limitations.] 

Pee  Curiam  (a). — ^You  may  take  your  rule. 

Rule  granted. 

(a)  PoUock,  C.  B.,  Parket  B.,  Alderson^  B.,  and  FlaU,  B. 
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Nov.  6. 

Tbe  Common 
Law  Procednw 
Act,  15  &  16 
Vict,  c  76, 
which  abolif  hes 
the  old  mode  of 
proceeding  for 
judgment  as  in 
case  of  a  non< 
suit,  applies  to 
cases  where  is- 
sue has  been 
Joined  and  de- 
&ult  made  in 
going  to  trial  in 
pursuance  of  no- 
tice befi>re  that 
Act  came  into 
operation. 


MoBQAN  V.  Jones. 

XN  this  case  issue  had  been  joined  in  July  last^  and 
notice  of  trial  had  been  given  for  the  Summer  Assizes, 
but  the  plaintiff  had  not  proceeded  to  trial  in  pursuance 
of  his  notice. 

F.  Bailey  now  moved  for  judgment  as  in  case  of  a  nonsuit 
The  question  is,  whether  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76,  which  abolishes  this  kind  of  judgment, 
applies  to  actions  in  which  the  default  in  not  proceeding  to 
trial  took  place  before  the  Act  came  into  operation.  The 
question  depends  upon  the  100th  and  101st  sections  of  the 
new  Act  (a),  L  e.,  whether  the  word  "  thereupon,"  in  the  100th 


(a)  The  lOOth  &  lOlst  sections 
are  as  follows : — 

Sect.  100.  <*  The  Act  passed  in 
the  14th  year  of  the  reign  of  his 
Majesty  King  George  the  Second, 
intituled  an  Act  to  prevent  in- 
conveniences arising  from  delays 
of  causes  after  issue  joined,  so 
far  as  the  same  relates  to  judg- 
ment as  in  the  case  of  a  nonsuit^ 
shall  be,  and  the  same  is  hereby 
repealed,  except  as  to  proceed- 
ings taken  or  commenced  there- 
upon before  the  commencement 
of  this  Act." 

Sect.  101.  "  Where  any  issue 
is  or  shall  be  joined  in  any  causey 
and  the  plaintiff  has  neglected, 
or  shall  neglect^  to  bring  such 
issue  on  to  be  tried,  that  is  to 
say  in  town  causes,  where  issue 
has  been  or  shall  be  joined  in,  or 
in  the  vacation  before,  any  Term, 
for  instance,  Hilary  Term,  and 
the  plaintiff  has  neglected  or 
shall  neglect  to  bring  the  issue 


on  to  be  tried  during  or  before 
the  following  Term  and  vacation, 
for  instance,  Easter  Term  and 
Vacation,  and  in  country  causes 
where  issue  has  been  or  shall  be 
joined  in,  or  in  the  vacation  be- 
fore, Hilary  or  Trinity  Term,  and 
the  plaintiff  has  neglected  or 
shall  neglect  to  bring  the  issue  on 
to  be  tried  at  or  before  the  second 
assizes  following  such  Term,  or  if 
issue  has  been  or  shall  be  joined 
in,  or  in  the  vacation  before,  Eas- 
ter or  Michaelmas  Term,  then, 
if  the  plaintiff  has  neglected  or 
shall  neglect  to  bring  the  issue 
on  to  be  tried  at  or  before  the 
first  assizes  after  such  Term,  whe- 
ther the  plaintiff  shall  in  the 
meantime  have  given  notice  of 
trial  or  not^  the  defendant  may 
give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issue  on  to 
be  tried  at  the  sittings  or  assizes, 
as  the  case  may  be,  next  after  the 
expiration  of  the  notice;  and  if 
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section,  b  to  be  construed  as  referring  to  "  the  statute"  or 
^^  the  case."    Some  doubt  seems  to  be  entertained  by  the 
officers  of  the  Courts  upon  this  point. 
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Per  Curiam  (a). — The  word  "thereupon"  must  be  un- 
derstood as  having  reference  to  "the  statute,"  and  not 
to  the  words  "  the  case,"  in  the  100th  section.  The  object 
of  the  Procedure  Act  is  to  put  an  end  to  this  form  of  pro- 
ceeding, except  in  cases  where,  at  the  time  the  Act  came 
into  operation,  the  4  Geo.  3,  c.  17,  had  abeady  been  acted 
on;  and  therefore,  if  the  rule  for  judgment  as  in  case  of  a 
nonsuit  had  been  obtained  before  that  Act  came  into  oper- 
ation, it  would  have  been  correct  to  have  proceeded  with 
the  matter.  That  is  not  the  case  here,  and  therefore  there 
will  be  no  rule. 

Rule  refused. 


the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sit- 
tings or  assizes,  or  to  proceed  to 
trial  in  pursuance  of  the  said  no- 
tice given  by  the  defendant,  the 
defendant  may  suggest  on  the  re- 
cord, that  the  plaintiff  has  failed 
to  proceed  to  trial,  although  duly 
required  so  to  do,  (which  sugges- 


tion shall  not  be  traversable,  but 
only  be  subject  to  be  set  aside  if 
untrue),  and  may  sign  judgment 
for  his  costs,  provided  that  the 
Court  or  a  Judge  shall  have  pow- 
er to  extend  the  time  for  pro- 
ceeding to  trial,  with  or  without 
terms.*' 

(a)  Pollock,  C.  B.,  and  Ptott,  B. 


VOL  VIII. 


EXCH. 
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Nov.  8.  Doe  d  Leiqh  t;.  Holt. 

The  Common  XHIS  was  an  action  of  ejectment,  in  which  issue  had 

Act,  16  &  16  been  joined  and  notice  of  trial  given  for  the  last  Summer 

re^^^Oi'e^  Assizes,  but  the  lessor  of  the  plaintiff  had  not  proceeded 

a*^4^Gm^2  ^  ^™^  pursuant  to  his  notice. 

c.  17,  for  judg- 
ment as  in  case       Mihvard  now  moved  for  ju Jmient  as  in  case  of  a  non* 

of  a  nonsuit,  as        ^  .  . 

well  in  actions  Buit — The  couTse  to  be  puTsued  in  ordinary  actions,  when 
in  oidinaiyac-  &  plaintiff  makes  default  in  proceeding  to  trial,  is  pointed 
^°**  out  by  the  101  st  section  (a)  of  the  Common  Law  Procedure 

Act,  15  &  16  Victw  c.  76.  The  case  of  ejectment  is  pro- 
vided for  by  the  202nd  section  (6),  which  is  one  of  a  series  of 
clauses,  commencing  with  the  168th,  and  headed  "With  re- 
spect to  the  action  of  ejectment.''  [Alder soriy  B. — ^The 
100th  section  (c)  repeals  the  provisions  of  the  14  Gea  2,  a 
17,  as  to  judgment  as  in  case  of  a  nonsuit,  without  any  ex- 
ception as  to  pending  actions;  then  a  substitute  for  that 
form  of  judgment  is  provided  with  respect  to  ordinary  ac- 
tions by  the  lOfst  section,  and  with  respect  to  actions  of 
ejectment  by  the  202nd.  Does  not  that  division  t«nd  to 
shew  that  the  repeal  is  absolute  as  to  all  actions?]  Since 
the  101st  section  does  not  apply  to  ejectments,  it  would 

(a)  Ante,  p.  128.  terwards  neglects  to  give  notice 
(5)  Sect.  202.  ^'1^  after  ap-  of  trial  for  such  sittinga  or  ap- 
pearance entered,  the  claimant,  sizes,  or  to  proceed  to  trial  in  pnr- 
witliout  going  to  trial,  allow  the  suanoe  of  the  said  notice  given  by 
time  allowed  for  going  to  trial  by  the  defendant^  and  the  time  for 
the  practice  of  the  Court  in  or-  going  to  trial  shall  not  be  ex- 
dinary  cases  after  issue  joined  to  tended  by  the  Court  or  a  Judge, 
elapse,  the  defendant  in  eject-  the  defendant  may  sign  judgment 
ment  may  give  twenty  days*  no-  in  the  form  contained  in  the  ache- 
tice  to  the  claimant  to  proceed  dule  (A)  to  this  Act^  marked  No. 
to  trial  at  the  sittings  or  assizes  19,  and  recover  the  costs  of  de- 
next  after  the  expiration  of  the  fence.** 
notice;  and  if  the  claimant  af-         (c)  Ante,  p.  128. 
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seem  that  the  100th  section  was  never  meant  to  do  so;  1652. 
for  those  enactments  are  headed  "And  with  respect  to 
judgment  for  default  in  not  proceeding  to  trial/'  The  re- 
medy given  by  the  202nd  section  can  only  be  adopted 
where  the  proceedings  are  commenced  under  the  new  Act 
by  writ,  and  there  is  a  "  claimant"  upon  whom  notice  can 
be  served.  This  Court  has  already  decided  that  the  pro- 
ceedings must  be  continued  according  to  the  old  law,  where 
the  declaration  in  ejectment  has  been  served  before  the 
Common  Law  Procedure  Act  came  into  operation:  Doe  d. 
Smith  V.  Roe  (a),  [Aldersony  B. — Before  that  statute,  the 
defendant  might  have  tried  the  cause  by  proviso,  and  he 
can  do  so  stilL] 

Pbb  Ctjeiam  (6). — ^We  think  there  ought  to  be  no  rule. 

Rule  refused, 
(a)  Ante,  p.  127.  (b)  Pollock,  C.  B.,  Alderson,  B.,  and  Pfo«,  B. 


HoBSON  V.  Nbalb. 

J^ov,  13. 
X  HIS  was  a  special  case,  involving  a  matter  affecting  The  eist  see- 
the revenue,  which  had  been  directed  to  be  sent  for  the  cSan/ *%ro- 
opinion  of  this  Court  by  an  order  made  by  the  Court  of  cedureAmend- 
Chancery  before  the  long  vacation.  &  16  vict  c. 

86,  which 
enacts,  that  *  it 

Phirm,  on  the  part  of  the  Crown,  now  applied  to  the  f^i  ?^*  ^ 

^  '  1         4.         1  rr^      /  lawfiilforthe 

Court  to  fix  a  day  for  the  argument     [Farke,  B. — ^Does  Court  of  Chan- 
not  the  Chancery  Procedure  Amendment  Act,  15  &  16  aSL^r^tter 

to  direct  a 
CBse  to  be 
stated  for  the  opinion  of  any  Court  of  common  law,"  is  prospectire,  and  therefore  does  not  apply  to 
hich  an  order  has  been  made  befinre  the  Act  came  into  operation  (1st  Not.  1852). 


I  in  which  an  order  has  been  made  befinre  the  Act  came  into  operation  (1st  Not.  1852). 
Quany  whether  the  Act  applies  to  cases  iuTolring  questions  in  which  the  Crown  is  directly  con- 
cerned. 

k2 
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Vict  c.  86,  by  the  61st  section,  which  enacts  that  "it  shall 
not  be  lawful  for  the  Court  of  Chancery,  in  any  cause  or 
matter,  to  direct  a  case  to  be  stated  for  the  opinion  of  any 
Court  of  Common  Law,  &c.,''  take  away  our  jurisdiction?] 
That  enactment  is  purely  prospective,  and  the  order  in 
the  present  case  was  made  before  the  Act  came  into  oper- 
ation. It  is  also  doubtful  whether  the  Act  applies  to 
cases  in  which  the  right  of  the  Crown  comes  directly  in 
question. 


Pee  Curiam. — The  Act  is  clearly  prospective,  and  there- 
fore we  have  jurisdiction  in  this  case. — The  Court  then 
stated  that  they  would  hear  the  case  argued  upon  such 
day  as  the  Attorney-General  might  be  pleased  to  name. 


Nov,  4. 


Glen  v.  Lewis. 


IjlARSLAKE  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  interlocutory  judgment  signed 
herein  should  not  be  set  aside  for  irregularity,  and  why 
the  rule  to  plead  several  matters  should  not  stand,  and 
obtain-  why  the  pleas  authorised  to  be  pleaded  should  not  be  re- 
^bied™c^V  delivered,  without  any  further  summons  or  order  to  plead 


A  defendant 
obtained  a 
Judge^s  order 
for  leave  to 
plead  several 
matters,  but  at 
the  time  the  or- 
der 


up  the  rule,  the  several  matters. 

Rule  Office  be- 

The  action  was  commenced  in  the  early  part  of  July 


ing  then  closed* 
He  delivered 
the  pleas,  with 
notice  that  the 
rule  would  be 
drawn  up  and 
delivered  as 

ioon  as  it  could  be  obtained.    On  the  morning  of  the  following  day,  the  time  for  pleadinir  hav- 
ing expired,  the  plainUff  signed  judgment  as  for  want  of  a  plea:— ^eW,  that,  the  judgment  was 


last,  and  the  declaration  was  served  on  the  22nd  of  that 
month.    On  the  30th,  a  summons  for  leave  to  plead  se- 
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veral  matters  was  taken  out,  but  no  application  was  made  1852. 
for  further  time  to  plead.  On  the  31st,  the  summons 
was  heard  before  a  Judge  at  Chambers,  both  sides  attend- 
ing; and  the  order  was  made,  but  at  too  late  an  hour 
for  the  rule  to  be  drawn  up  that  day,  as  the  office  was 
then  closed.  The  defendant  served  the  order  upon  the 
plaintiff  the  same  evening,  the  time  for  pleading  expiring 
upon  that  day,  and  the  pleas  were  delivered  with  a  notice, 
that  the  rule  would  be  drawn  up  and  served  as  soon  as  it 
could  be  obtained  from  the  office.  On  the  2nd  of  August, 
the  Monday  following,  at  eleven  a.  m.,  the  plaintiff  signed 
judgment  as  for  want  of  a  plea. — ^The  defendant  pursued 
the  proper  course,  and  the  judgment  was  irregularly  signed. 
In  Maynard  v.  Bright  (a),  it  was  held  that  where  a  defend- 
ant, under  a  rule  nisi  for  that  purpose,  files  pleas  of  seve- 
ral matters,  annexing  to  the  plea  a  copy  of  the  rule  nisi, 
indorsed  with  a  notice  that  a  rule  absolute  to  plead  seve- 
ral matters  will  be  served  as  soon  as  it  is  drawn  up,  the 
plaintiff  may  not  sign  judgment  as  for  want  of  a  plea,  if 
the  time  for  pleading  should  expire  before  the  rule  abso- 
lute be  obtained.  That  is  an  express  authority  in  the  de- 
fendant's favour;  and  that  mode  of  practice  appears  to  be 
the  correct  one,  by  reference  to  1  Tidd,  Prac.  9th  ed.  657; 
and  1  Chit.  Arch.  260.  [Alderson,  B. — In  all  the  numer- 
ous cases  which  have  come  before  me  at  Chambers,  the  in- 
variable practice  has  been,  where  the  defendant  has  not 
time  to  draw  up  the  rule  to  plead  several  matters,  to  apply 
to  have  the  time  for  pleading  enlarged.  The  defendant 
might  and  ought  to  have  done  so  in  this  case.  PoUock, 
C.  B.,  referred  to  Wilkes  v.  OtOeyib).] 

Pollock,  C.  B. — ^The  course  the  plaintiff  adopted  was 
perfectly  correct;  and  therefore,  upon  the  point  of  irregu- 

(a)  3  Brod.  &  Bing.  266.  (6)  2  Nev.  &  P.  99. 
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laritj^  there  will  be  no  rule.  The  defendant,  however, 
may  take  a  rule  nisi,  upon  the  production  of  an  affidavit 
of  merits,  and  on  payment  of  costs;  otherwise 

Kule  refused  (a). 

The  rest  of  the  Court  concurred. 

(a)  See  the  Gommon  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  81, 


^ov.  19.  GOODLIFFE  V.  NBAVEft 


Ti 


The  27th  &  ±.  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

the  Common  why  the  judgment  signed  in  this  case,  and  execution  there- 

ActlisXfe'^  on,  should  not  be  set  aside  for  irregularity. 

Vict.  c.  76,  The  action,  which  was  debt,  was  commenced  by  writ  of 

apply  only  to  ,       '  "^ 

cases  of  future  summons  issued  on  the  29th  of  September,  1852,  and  served 
ThereforeT"*^*  on  the  following  day.  No  appearance  having  been  entered 
tiff^^tS^'^"'  ^y  *^®  defendant,  the  plaintiff,  on  the  8th  of  October,  en- 
appearance  for    tered  an  appearance  sec.  staL    On  the  27th  of  October  a 

the  defendant  , 

fee.  Btat  before  declaration  was  filed,  indorsed  with  notice  to  plead  in  eight 

into  oper^S^  ^^J^y  Otherwise  judgment;  but  no  notice  was  given  to  the 

fif^f* d^^  defendant  of  the  declaration  having  been  filed.    On  the 

tion  indorsed  5th  of  November  final  judgment  was  signed  for  want  of  a 

plead,  but  gave  P^^a,  and  on  the  following  day  execution  issued. 

the  defendiuit 
no  notice  of  the 

^^*^f^^-—      T.  Jones  shewed  cause. — ^The  judgment  is  regular.    By 

judgment  the  62nd  section  of  the  Common  Law  Procedure  Act,  15 

orTpiea^^^ir^*  ^  16  Vict  c  76,  "No  rule  to  plead,  or  demand  of  plea, 

"^®8^-  shall  be  necessary;  and  the  notice  to  plead  indorsed  on  the 

declaration,  or  delivered  separately,  shall  be  suflScient" 

Therefore,  if  that  section  governs  the  case,  the  defendant 

was  not  entitled  to  any  notice  to  plead.    But  reliance  is 

placed  on  the  28th  section,  which  provides,  that  in  case  of 
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non-appearance,  where  the  writ  of  summons  is  not  specially 
indorsed,  it  shall  be  lawful  for  the  plaintiff  ''on  filing  an  affi- 
davit of  personal  service  of  the  writ  of  summons,  or  a  Judge's 
order  for  leave  to  proceed  under  the  provisions  of  this  Act, 
and  a  copy  of  the  writ  of  summons,  to  file  a  declaration, 
indorsed  with  a  notice  to  plead  in  eight  days,  and  to  sign 
judgment  by  default  at  the  expiration  of  the  time  to  plead 
so  indorsed  as  aforesaid.''  It  is  true  that  in  this  case  no 
copy  of  the  writ  of  summons  was  filed;  but  that  is  not 
necessary  where  there  is  an  affidavit  of  personal  service 
of  the  writ,  but  only  where  a  Judge's  order  is  obtained 
for  leave  to  proceed.  No  purpose  would  be  served  by 
filing  a  copy  of  a  writ  which  has  reached  the  defendant 
[Parke,  B. — There  has  been  a  regular  appearance  accord- 
ing to  the  old  law,  so  that  the  defendant  was  completely 
in  Court,  therefore  the  provisions  of  the  new  law  as  to 
non-appearance  have  no  application  whatever.  The  28th 
section  clearly  applies  only  to  cases  of  future  non-appear- 
ance; Unless  the  clause  be  so  read,  judgment  may  be 
signed  against  a  defendant  who  has  had  no  notice  of  de- 
claration, nor  been  called  upon  to  plead.]  Such  will  be 
the  practical  effect  of  the  statute,  in  cases  where  a  defend- 
ant omits  to  appear;  and  if  no  notice  is  requisite  under 
the  new  law,  a  fortiori  it  cannot  be  necessary  where  the 
party  has  appeared.  The  legislature  has  abolished  the 
needless  forms  of  notice  of  declaration,  rule  to  plead,  and 
demand  of  plea,  without  any  exception  as  to  pending 
actiona  Where  it  is  intended  that  the  former  practice 
should  prevail,  that  is  specially  provided  for,  as  in  the  24th 
and  26th  sections.  The  legislature  has  adopted  the  doc- 
trine of  the  French  law,  *  election  de  domicile/  that  is,  a  de- 
fendant who  does  not  appear  is  considered  as  having  elect- 
ed to  make  the  office  of  the  Court  the  place  for  service 
of  proceedings  on  him  (a).     [Aldersoiiy  B. — The  12  Geo. 

(a)  See  Repertoire  de  Jurisprudence,  parM. Merlin,  tit.  ^Domicile 
iau,"  8.  1. 
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1B65L  1,  c.  29,  and  2  Will  4,  c.  39,  enable  a  plaintiff  to  enter  an 
appearance  for  the  defendant,  and  proceed  thereon  to  judg- 
ment and  execution,  l^ierefore,  at  the  time  the  Common 
Law  Procedure  Act  came  into  operation,  the  plaintiff  was 
bound  to  proceed  in  the  same  manner  as  if  the  defendant 
had  himself  entered  an  appearance.  Now  in  that  case 
he  must  have  proceeded  under  the  old  law,  and  why  should 
he  not  do  so  now?]  The  policy  of  the  Act  was  to  render 
proceedings  more  simple  and  speedy,  and  there  is  no  rea- 
son for  preserving  a  distinction  at  variance  with  that  po- 
licy. 

J.  Brawn  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  It  appears 
to  me  that  the  15  &  16  Vict  c.  76,  does  not  apply  to  this 
case,  and  that  the  plaintiff  ought  to  have  proceeded  as  if 
that  Act  had  never  passed. 

Parke,  B. — ^I  am  of  the  same  opinion.  The  statute  does 
not  apply  where  an  appearance  has  been  already  entered, 
but  only  to  cases  of  fiiture  non-appearance  after  service  of 
the  writ  The  26th  section,  which  abolishes  the  provisions 
of  the  12  Geo.  1,  c.  29,  and  2  Will.  4,  a  39,  as  to  appear- 
ance, preserves  the  effect  of  those  enactments  "so  far  as 
may  be  necessary  to  support  proceedings  heretofore  taken;" 
so  that,  by  the  express  words  of  the  statute,  this  appear- 
ance remains  in  force.  The  other  sections  of  the  statute 
provide  for  cases  of  future  appearance  or  non-appearance; 
and  where  the  appearance  is  in  person,  it  requires  a  state- 
ment of  a  domicil  of  the  party  where  proceedings  may  be 
served.  Then,  under  the  old  law,  this  declaration  ought 
not  only  to  have  been  filed,  but  notice  of  the  filing  should 
have  been  given  to  the  defendant.  With  respect  to  the 
62nd  section,  it  may  be  that,  if  a  declaration  is  filed,  no 
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notice  to  plead,  rule  to  plead,  or  demand  of  plea  is  neces-        1852. 
sary.     But  that  we  need  not  decide,  for  this  judgment  is 
clearly  irregular. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  plaintiff 
is  in  this  difficulty:  either  the  defendant  has  appeared,  or 
he  has  not  If  he  has  not  appeared,  before  the  statute 
took  effect,  according  to  the  old  law,  it  is  clear  that  the 
plaintiff  must  proceed  under  the  new  law  with  respect  to 
non-appearance.  If  the  defendant  has  appeared  accord- 
ing to  the  old  law,  then  the  plaintiff  must  proceed  upon 
that  appearance^  The  defendant  has  not  in  fact  appear- 
ed, but  he  has  done  that  which,  under  the  old  law,  was  by 
the  act  of  the  plaintiff  to  be  treated  as  an  appearance,  and 
which  placed  the  defendant  in  the  same  situation  as  a 
person  who  had  appeared.  Then,  what  is  there  in  the 
new  Act  which  says  that  he  shall  be  treated  as  a  person 
who  has  not  appeared?  All  the  sections  apply  to  future 
non-appearance  only.  Whether  the  plaintiff  ought  to  pro- 
ceed according  to  the  old  or  the  new  law,  is  a  point  upon 
which  I  give  no  judgment 

Platt,  B.,  concurred. 

Rule  absolute. 
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1652. 


PiNHOBN  V,  SOUSTEB. 

X  RESPASS  de  bonis  asportatis. — Plea,  that,  before  the 
said  time  when  &c.,  by  a  certain  indenture  made  between 
one  Samuel  Quested  of  the  one  part^  and  the  defendant 
of  the  other  part  (profert),  it  was  agreed  between  S.  Ques* 
ted  and  the  defendant  (who  had  then  become,  and  was» 
and  from  thence  during  all  the  times  hereinafter  men* 
Totrespasade  tioned  was,  lawfuUj  possessed  of  the  messuages  and  pre- 
ti^edefend-  miscs  hereinafter  mentioned  or  referred  to,  for  a  certain 
Sa/bykden-  *^"^  ^^^  period  of  time  then  to  come  and  unexpired 
M*  °iS-^?*^  therein,)  that  S.  Quested  should  hold  certain  messuages 
was  agreed'be-    and  premises  in  the  said  indenture  particularly  mentioned 

tween  Q.  and 
the  defendant, 
who  then,  and 
during  all  the 
time  Sierein- 
after  men- 
tioned, was  pos- 
sessed of  certain 
premises  for  a 


J^av.  15, 17. 

Pleadings  spe- 
cially demurred 
to  before  the 
Common  Law 
Procednre  Act, 
15  &  16  Vict. 
e.  76,  came  into 
operation,  are 
not  affected  by 
its  proyisiont. 


as  tenant  at  will  to  the  defendant,  at  the  yearly  rent  of 
160i,  payable  quarterly,  at  Lady-day,  Midsummer-day, 
Michaelmas-day,  and  Christmas-day,  in  every  year,  for 
which  rent  it  should  be  lawful  for  the  defendant  to  dis- 
train on  the  said  premises,  or  any  part  thereof,  as  land- 
term  unexpued  j^j^g  j^^j  fop  j^^^  reserved  on  leases  for  years;  but  that 

Q.  should  hold 
the  premises 
as  tenant  at 
will  to  the  de- 
fendant, at  the 
yearly  rent  of 
150/^  payable 
quarterly;  for 

lAoidd  ^"lawful  prout  patct,  &C. — ^Avermcuts,  that  S.  Quested  held  and  en- 
Mt  to^cdsf""^'  joyed  the  messuages  and  premises  as  tenant  thereof  to  the 
as  landlords      defendant,  under  and  by  virtue  of  the  said  indenture  and 

may  for  rent 
reserved  on 

leases  for  years ;  that  Q.  held  the  premises  under  the  indenture  and  agreement ;  that  rent  for  three 
years  and  a  quarter,  during  all  which  time  Q.  held  the  premises  under  the  indenture  as  sndi 
tenant,  and  the  defendant  was  possessed  of  them  as  aforesaid,  became  due ;  whereupon  the  defend- 
ant distrained  the  soods  for  rent.  The  plaintiff  demurred,  after  setting  out  on  oyer  the  indenture^ 
whereby,  after  reciting  that  the  premises  in  question  were  demised  by  M.  to  Q.  for  twenty-one 
years  wanting  one  day ;  and  that  the  defendant  had  consented  to  lend  Q.  4002.,  on  the  same  being 
secured  as  thereinafter  mentioned:  it  was  witnessed  that  Q.  demised  the  premises  by  way  of  mort- 
gage to  the  defendant,  at  a  peppercorn-rent,  and  it  was  further  agreed,  that  Q.  should  hold  the  pre- 
mises as  tenant  at  will  to  tne  defendant,  at  the  yearly  rent  of  150/.,  with  power  of  distress: — 
Heldf  that  the  plea  was  bad,  for  not  alleging  a  seisin  in  fee  in  the  defendant,  or  deducing  a  title 
so  as  to  enable  him  to  distrain  the  goods  of  Uie. plaintiff,  who  neither  was  a  party  to  the  deed  nor 
churned  under  Q. 


it  should  be  lawful  for  the  defendant  at  any  time  to  de- 
termine such  tenancy,  by  leaving  notice  in  writing  for 
such  purpose  on  the  said  premises;  and  that  he  should  ap- 
ply the  rent  when  received  in  such  manner,  and  upon  such 
trusts  and  purposes  as  in  the  said  indenture  mentioned, 
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the  agreement  therein  contained,  from  the  time  of  the  1862. 
making  of  the  indenture  continually  until,  and  at  the 
said  time  when  &c. ;  and  that  before  the  said  time  when 
&a,  the  sum  of  487t  10&  of  the  rent  aforesaid,  for  a  pe- 
riod of  three  years  and  a  quarter,  became  and  was  due 
and  in  arrear  from  S.  Quested  to  the  defendant,  and  at 
the  said  time  when  &;a  remained  in  arrear.  Whereupon 
the  defendant,  being  so  possessed  as  aforesaid,  distrained 
the  goods  in  the  declaration  mentioned,  the  same  then 
being  upon  the  said  messuage  and  premises,  for  the  ar- 
rears of  rent;  quae  sunt  eadem,  &c. — ^Verification. 

On  the  15th  of  May,  1852,  the  plaintifi^,  after  setting 
out  the  indenture  on  oyer,  demurred  specially,  on  the 
grounds  (among  others)  that  the  plea  did  not  shew  with 
sufficient  certainty  what  estate  or  interest  the  defendant 
had  in  the  premises  at  the  time  S.  Quested  agreed  to  hold 
the  same  as  tenant  at  will  to  the  defendant;  and  that  the 
allegation,  that  the  defendant  was  lawfully  possessed  of 
the  same  for  a  certain  term  and  a  period  of  time  then  to 
come  and  unexpired  therein,  was  too  general  and  uncer- 
tain. 

The  indenture  set  out  on  oyer  was  dated  the  29th  of 
July,  1847,  and  recited  an  indenture  of  lease,  dated  the 
24th  of  May,  1847,  between  S.  Muggeridge  of  the  one  part, 
and  S.  Quested  of  the  other  part,  whereby  certain  pre- 
mises were  demised  to  S.  Quested  for  the  term  of  twenty- 
one  years  wanting  one  day,  from  the  25th  of  December, 
1844,  at  the  yearly  rent  of  1 2Sl.  And  after  stating  in  the 
recited  indenture  that  the  premises  were  part  of  the  pre- 
mises demised  by  J.  Ward  to  W.  Wheelwright  by  inden- 
ture of  lease,  dated  the  2nd  of  December,  1824,  for  the 
term  of  twenty-one  years  from  the  25th  of  December  then 
last,  and  that  therein  was  contained  a  covenant  for  grant- 
ing further  leases  for  terms  of  twenty-one  years,  until  the 
expiration  of  the  term  therein  mentioned;  and  that  the 
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last-mentioned  indenture  of  lease  and  term  thereby  de- 
mised were  vested  in  J.  Muggeridge,  with  the  benefit  of 
such  coyenant  for  further  leases;  and  that  the  indenture 
contained  a  covenant  on  the  part  of  Muggeridge  to  obtain 
a  renewal  of  such  lease,  and  on  the  same  being  obtained 
to  grant  to  S.  Quested  another  lease  for  twenty-one  years; 
also  reciting  that  S.  Quested  having  occasion  to  borrow 
40021,  J.  Souster  (the  defendant)  had  agreed  to  lend  it 
him:  it  was  witnessed  that  S.  Quested  granted,  bargained, 
sold,  and  demised  to  J.  Souster  the  premises  comprised  in 
and  demised  to  S.  Quested  by  the  recited  indenture  of 
lease  of  the  24th  of  May,  1847,  to  hold  from  the  date  of 
those  presents,  for  the  remainder  of  the  term  of  twenty- 
one  years  (wanting  one  day),  by  the  said  lease  granted, 
(which  reversion  and  benefit  of  such  covenants  for  re- 
newal S.  Quested  agreed  to  stand  possessed  of  in  trust 
for  J.  Souster),  paying,  therefore,  during  the  continuance 
of  the  demise,  the  rent  of  a  peppercorn.  Provided,  that 
if  S.  Quested  should  pay  to  J.  Souster  interest  at  the  rate 
of  five  per  cent,  half  yearly,  and  the  principal  money  on 
the  29th  of  July,  1849,  J.  Souster  should  surrender  and 
assign  to  S.  Quested  the  premises  for  the  residue  of  the 
term. — (The  indenture,  after  stating  covenants  on  the  part 
of  S.  Quested  to  pay  the  principal  money  and  interest,  and 
the  rent  reserved  by  the  recited  indenture  of  lease,  &c.; 
and  that  until  default  in  payment  S.  Quested  should  hold 
the  premises,  proceeded) — And  it  is  further  agreed,  that 
S.  Quested  shall  hold  the  said  premises  as  tenant  at  will 
to  J.  Souster,  at  the  clear  yearly  rent  of  1502.,  payable  at 
Lady- day,  &c.;  for  which  rent  it  shall  be  lawful  for  J. 
Souster  to  distrain  on  the  premises,  or  any  part  thereof, 
as  landlords  may  for  rent  reserved  on  leases  for  years,  but 
that  it  shall  be  lawftil  for  J.  Souster  at  any  time  to  deter- 
mine such  tenancy  by  notice  in  writing,  &c. 

On  the  21st  of  May,  1852,  the  defendant  joined  in  de- 
murrer. 


MICHAELMAS   TEBM,    16  VICT.  141 

T,  Jones  appeared  in  support  of  the  demurrer;  but  the      ^®^^ 
Court  called  on 

McLonamara  to  support  the  plea. — The  plea  was  open  to 
special  demurrer  only,  and  the  15  &  16  Vict  a  76,  s.  61, 
enacts,  that  "  no  pleading  shall  be  deemed  insufficient  for 
any  defect  which  could  heretofore  only  be  objected  to  by 
special  demurrer/'  That  clause  has  a  retrospective  opera- 
tion. The  word  "  deemed  "  means  judicially  deemed.  The 
language  is  not  that  '^  no  pleading  shall  be  specially  demur- 
red to  after  this  Act  comes  into  operation."  \Platty  B. — 
The  51st  section  seems  to  have  reference  to  the  50th.  Al- 
der8on,B. — The  61st  section  abolishes  special  demurrers; 
then  the  52nd  section  provides  a  remedy  in  case  of  infor- 
mal pleading,  but  the  words  of  the  latter  section  are,  "  if 
any  pleading  be  so  framed  as  to  prejudice,''  &c.,  not  '^  shall 
have  been  so  framed,"  &c.]  This  is  a  remedial  statute, 
having  for  its  object  the  rendering  more  simple  the  plead- 
ings and  practice  in  the  Superior  Courts,  and  ought  there- 
fore to  receive  a  liberal  construction.  Whenever  the  le- 
gislature intended  that  pending  proceedings  should  be 
excepted  from  the  operation  of  the  statute,  it  is  so  ex- 
pressed: as  in  the  10th  section,  which  repeals  certain  pro- 
visions of  the  2  Will.  4,  c.  39,  respecting  writs;  the  12th 
section,  which  provides  for  writs  in  force  at  the  com- 
mencement of  the  Act;  the  24th  section,  which  abolishes 
writs  of  distringas;  the  26th  section,  which  repeals  the 
12  Geo.  l,«c.  29,  and  2  Will.  4,  c.  39,  as  to  appearance;  the 
92nd  section,  which  abolishes  rules  to  compute;  and  the 
100th  section,  which  repeals  the  14  Geo.  2,  c.  17  so  far  as 
it  relates  to  judgment  as  in  case  of  a  nonsuit  There  are 
some  clauses  which  materially  affect  the  rights  of  parties, 
and  which  nevertheless  apply  to  pending  proceedings,  as, 
for  instance,  the  provisions  as  to  writs  of  error.  [Alder- 
son,  B. — There  no  injustice  is  done,  for  the  party  would 
have  six  years  from  the  time  the  Act  came  into  operation, 
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ja5i^  to  sue  out  his  writ  of  error.  PcJhck,  0.  B.— These  provi- 
sions as  to  pleading  do  not  stand  alone,  but  the  statute 
must  be  read  as  a  -whole.  It  commences  with  a  recital, 
"  that  the  process,  practice,  and  mode  of  pleading  in  the 
superior  Courts  of  common  law  at  Westminster  may  be 
Tendered  more  simple  and  easy."  It  then  enacts,  that  the 
Act  shall  come  into  operation  on  the  24th  of  October,  1852, 
and  proceeds  to  make  provision  for  future  writs,  the  10th 
section  being  apparently  an  exception.  It  then  provides 
for  appearance,  joinder  of  parties,  joinder  of  different  causes 
of  action,  determination  of  questions  of  fact  without  plead- 
ings, and  pleadings  in  general.  Under  the  latter  head,  it 
first  abolishes  all  unnecessary  and  fictitious  statements;  it 
then  allows  either  party  to  demur  generally;  and  goes  on 
to  say,  that  no  pleading  shall  be  deemed  insufficient  for 
any  defect  which  was  formerly  ground  of  special  demurrer 
only;  and  it  provides  a  remedy  where  pleadings  are  calcu- 
lated to  embarrass.  How  can  those  enactments  apply  to 
a  joinder  of  issue  on  a  matter  of  law  before  the  statute 
came  into  operation?  Parke^  B. — The  well-known  maximi 
of  law  is  "Nova  (xmstituttoJkUurisformam  imponere  debet, 
nan  prcefteritis."  We  must  therefore  read  the  Act  as  if  its 
words  had  been,  "  no  JiUure  pleading  shall  be  deemed  in- 
sufficient, izc"  The  rule  as  to  the  construction  of  statutes 
was  fully  considered  by  this  Court  in  Mo(m  v.  Dwrhn  (a).] 
The  foundation  of  the  maxim  referred  to  is,  that  it  cannot 
be  supposed  that  the  legislature  meant  to  do  injustice ;  but 
there  is  a  distinction  between  a  vested  right  of  action  or 
defence,  and  the  mere  opportunity  of  taking  advantage  of 
a  formal  defect  That  is  well  explained  in  an  American 
case:  The  People  v.  Tibbett  (6),  where  the  question  was, 
whether  an  Act  passed  for  facilitating  proceedings  in  in- 
formations of  quo  warranto  affected  an  information  then 
pending.    The  Court  admitted  the  general  principle,  pro- 

(a)  2  Exch.  22.  (b)  4  Cowen,  384. 
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hibiting  any  iBterference  with  vested  rights,  which  had  1862. 
been  elaborately  discussed  not  long  before  by  Chancellor 
Kent  in  Dash  y.  Van  Kleck  (a),  but  thus  drew  the  distinc- 
tion between  an  alteration  of  rights  or  an  alteration  of  re- 
medies or  mere  procedure: — "What  right  is  taken  away? 
Are  the  defendants  divested  of  their  defence  upon  the 
merits?  Their  saying  that  the  proceeding  is  hastened  in 
point  of  form  makes  nothing  for  them.  They  have  no 
right  to  complain  of  this.  It  is  complaining  that  he  is  put 
upon  his  defence  to-day,  whereas  he  had  a  right  to  delay 
it  till  the  morrow;  a  singular  head  of  vested  rights,  a 
right  to  delay  justice.  .  .  .  The  pretence  of  the  de- 
fendant does  not  merit  the  name  of  righL  It  relates  to 
the  remedy.  The  Act  merely  says  that,  under  its  regu- 
lations, the  questions  between  the  parties  may,  perad- 
venture,  be  brought  to  trial  six  months  earlier  than  they 
would  otherwise  have  been.  This  is  a  usual  subject  of 
legislative  interference.  Indeed  the  Court  might  do  the 
same  thing  independent  of  the  legislature.  Suppose  they 
were  to  make  an  order  that  all  rules  to  plead  should  be 
ten  days  instead  of  twenty,  would  it  lie  with  the  parties 
interested  to  gainsay  this?  ...  At  this  rate,  every 
statute  by  which  the  collection  of  debts  or  the  trial  of 
rights  is  rendered  more  speedy  or  effectual,  would  be  in- 
applicable and  void  in  reference  to  subsisting  rights :'' 
Wise's  Common  Law  Procedure  Act,  pp.  2 — 4.  There  are 
various  instances  of  Acts  of  Parliament  being  so  construed 
as  to  have  a  retrospective  effect  In  Freeman  v.  Moyee  (6), 
the  3  &  4  Will  4,  c.  42,  s.  31,  which  rendered  executors 
liable  for  costs  of  actions  brought  in  their  representative 
capacity,  was  held  to  extend  to  actions  commenced  before 
the  statute  came  into  operation  but  tried  afterwards. 
[Parke,  B. — LiUledale,  J.,  dissented  from  that  judgment, 
and  I  cannot  help  thinking  with  strong  reasons.]    Brooke 

(a)  7  Johns.  503.  (&)     A.  &  E.  338. 
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V.  Bockett  (a),  Eodghinson  v.  WyaU  (b),  Doe  d.  Johnson  v. 
Liversedge  (c),  and  Bell  v.  Smith  (rf),  also  afford  instances 
of  statutes  haying  a  retrospective  effect.  There  is  no  hard- 
ship in  the  case^  as  the  plaintiff  might  apply  to  amend 
without  costs. — He  then  referred  to  Wise's  Common  Law 
Procedure  Act,  p.  86,  note. 

Pollock,  C.  B. — I  am  clearly  of  opinion  that  the  statute 
in  question  does  not  apply  to  this  case. 

Parke,  B. — It  is  plain  to  my  mind  that  these  clauses 
ought  to  be  construed  prospectively.  To  give  them  a  re- 
trospective effect  would  be  unjust;  for  the  parties  have  de- 
murred on  the  faith  that  they  were  entitled  to  do  so.  The 
60th  section  provides  that,^r  {he  future,  judgment  on  de- 
murrer shall  be  given  according  to  the  very  right  of  the 
cause.  The  51st  section  declares  that,  for  the  future, 
there  shall  be  no  special  demurrers;  then,  by  the  52nd 
section,  instead  of  demurring  specially,  the  parties  are 
enabled  to  apply  to  a  Judge  to  amend  the  pleadings  when 
so  framed  as  to  prejudice,  embarrass,  or  delay  the  fair  trial 
of  the  action.  If  the  clauses  be  so  read,  all  these  enact- 
ments are  rendered  consistent. 

Alderson,  B. — It  would  be  very  strange  to  apply  the 
51st  section  to  cases  for  which  no  remedy  is  provided  un- 
der the  52nd.  Formerly,  ambiguity  was  ground  of  special 
demurrer,  but  ambiguity  might  not  be  such  a  defect  as 
could  be  got  rid  of  under  the  provisions  of  the  52nd  sec- 
tion. 

Platt,  B.,  concurred. 

The  case  then  stood  over  in  order  that  Macnamara 
might  consider  whether  he  would  amend  the  plea. 

(a)  9  Q.  B.  847.  (o)  11  M.  &  W.  517. 

(b)  4  Q.  R  749.  (d)  5  Car.  &  P.  10. 
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Macnamara  argued  in  support  of  the  plea  (Nov.  17). —  1852. 
The  plea  discloses  a  sufficient  justification  for  the  distress. 
[Parhey  R — The  common  avowry  of  a  distress  for  rent 
does  not  set  out  title,  because  the  11  Geo.  2,  c.  19,  a  22, 
gives  a  statutory  form;  and  therefore  a  lawful  demise  is 
implied  That  statute,  however,  is  confined  to  actions  of 
replevin.  This  plea  is  defective,  because  it  does  not  shew 
a  seisin  in  fee  in  the  defendant,  or  any  estate  sufficient  to 
create  a  right  to  distrain  the  goods  of  a  third  person.] 
The  defendant  had  an  interesse  termini,  and  if  the  plain- 
tiff relied  on  his  want  of  title,  he  should  have  replied  it. 
[Parke,  B. — It  is  consistent  with  every  fact  stated  in  this 
plea^  that  neither  Quested  nor  the  defendant  had  any  in- 
terest whatever  in  the  premises,  but  that,  behind  the  back 
of  the  plaintiff,  the  one  executed  the  deed,  giving  a  power 
of  distress,  and  the  other  accepted  it]  Mere  possession  of 
land  is  sufficient  to  justify  the  seizure  of  goods,  even  as  a 
distress  for  rent.  {Parke,  B. — No  doubt  possession  gives 
a  right  to  all  the  remedies  which  accompany  property.  If 
the  plaintiff's  goods  had  been  wrongfully  encumbering  the 
defendant's  land,  the  latter  might  have  distrained  them 
damage  feasant^  or  he  might  have  removed  them  to  some 
convenient  place.  But,  in  order  to  justify  a  distress  of 
this  kind,  the  plea  ought  to  commence  by  alleging  a  seisin 
in  fee,  and  regularly  trace  a  complete  title  down  to  the 
defendant  In  the  present  case,  there  is  only  a  title  by 
estoppel  between  the  parties  to  the  deed,  and  it  is  not  al- 
leged that  the  plaintiff  claims  either  through  the  defend- 
ant or  Quested.]  In  Angdl  v.  Harrison  (a),  there  was  a 
similar  form  of  plea.  [Parke,  B. — That  was  a  justifica- 
tion under  the  11  Geo.  2,  c.  19,  s.  1.  According  to  the  au- 
thority of  Walker  v.  Giles  (b),  the  subdemise  would  not 
create  a  tenancy,  so  as  to  enable  the  defendant  to  distrain.] 

(a)  17  L.  J .,  Q.  B.,  25.  (b)  6  C.  B.  662. 

VOL.  VIII.  L  EXCU. 
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1862.        Doe  d.  Dixie  y.  Daviesia)  shews  that  a  tenancy  at  will  re- 
PiMHORN      serving  rent  may  be  created  by  a  mortgage  deed. 


V. 

S0V8TBR. 


T,  Jones  was  not  called  upon  to  argue. 


Peb  Cubiam  (6). — We  are  of 'opinion  that  the  plea  is  bad, 
for  the  reasons  already  stated. 

Judgment  for  the  plaintiff, 
(a)  V  Exch.  89.    {b)  PoOock.Q,  B.,  Pa/rhe,  R,  Alderson,  B.,  and  PlaU,  B. 


Pbice  V,  Hbwett  (a). 

A  declaration  jJS  this  case  the  declaration  alleged,  that  the  defendant 
dlk^mtr^^  requested  the  plaintiff  to  lend  him  a  sum  of  money,  and 

queated  the 
plamti£f  to  lend 
him  a  sum  of 
money,  and 
&l8ely,  £rand- 
nlendy,  and 
deceitiiilly  re- 
presented to 
the  plaintiff 
that  the  de- 
fendant had  at- 
tained the  age 

of  twenty-one  years;  and  that  the  plaintiff  confiding  in  the  tmth  of  the  said  representation  and 
pretence,  did  lend  the  defendant  a  sum  of  money,  &c.;  whereas  the  defendant  had  not,  at  the  time 
of  his  making  the  said  representation  and  pretence,  attained  the  age  of  twenty-one,  but  was  an  in- 
fiint  nnder  that  age,  as  the  defendant  at  the  time  of  his  making  the  said  representation  well  knew; 
and  that  the  defendant  refused  to  repay  the  said  loan,  &c;  whereby  the  plaintiff  had  been  damaged, 
&c.  The  Court  permitted  the  defendant,  under  the  Common  Law  Procedure  Act,  15  &  16  Vict, 
c.  76,  s.  80,  both  to  demur  to  this  decUiration,  and  to  plead,  first,  not  guilty,  and  secondly,  a  tra- 
verse that  the  pkintiff  confided  in  the  alleged  fraudulent  representation,  upon  an  affidavit  of  the 
defendant's  attorney,  which  stated  that  he  was  advised  and  believed  that  the  defendant  had,  under 
the  cireumstances  aforesaid,  just  ground  to  plead  not  guilty  to  the  declaration,  and  also  a  traverse 
that  the  phiintiff  confided  in  the  alleged  firaudnlent  representation,  and  that  he  was  also  advised 
and  believed  that  the  dedaration  would  be  held  bad  in  substance  on  demuiier. 

(a)  This  and  the  following  case  were  decided  in  Hilary  Term,  1 853. 


falsely,  fraudulently,  and  deceitfully  represented  and  pre- 
tended to  the  plaintiff,  that  the  defendant  had  attained  the 
age  of  twenty-one  years,  and  the  plaintiff,  confiding  in  the 
truth  of  the  said  representation  and  pretence,  agreed  with 
the  defendant  to  lend,  and  did  lend,  to  the  defendant,  and 
the  defendant  then  borrowed  of  the  plaintiff,  a  sum  of 
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money,  upon  the  tenns,  amongst  others,  that  the  defend-  1853. 
ant  should,  for  the  securing  die  repayment  to  the  plaintiff 
of  the  same,  on  the  28th  of  September,  1862,  execute,  and 
the  defendant  did  execute,  a  certain  warrant  of  attorney, 
authorising  certain  attornies  therein  named  to  appear  for 
the  defendant  in  the  Court  of  Queen's  Bench,  and  receive 
a  declaration  for  him  in  an  action  of  debt  for  8007.,  besides 
costs  of  suit  as  between  attorney  and  client;  whereas,  in 
truth  and  in  fact,  the  defendant  had  not,  at  the  time  of  his 
making  of  the  said  representation  and  pretence,  attained 
the  age  of  twenty-one  years,  but  was  an  infant  under  that 
age,  as  the  defendant,  at  the  time  of  his  making  the  said 
representation,  well  knew;  and  that  the  defendant  had 
hitherto  refused  to  pay  the  said  loan,  and  had  obtained  a 
Judge's  order  that  the  warrant  of  attorney  should  be  taken 
off  the  file  of  the  said  Court,  and  be  delivered  up  to  be 
cancelled,  and  that  a  certain  judgment  which  the  plaintiff 
had  signed  against  the  defendant,  under  and  in  pursuance 
thereof,  and  aU  subsequent  proceedings  taken,  if  any, 
should  be  set  aside,  the  defendant  being  such  infant  &c.; 
by  means  of  which  premises  the  plaintiff  was  greatly  in- 
jured, and  put  to  much  expense  and  costs  in  and  about 
the  application  of  the  said  order,  and  in  attending  the 
hearing  of  the  summons  for  the  obtaining  thereof,  &c. 

Fidd  had  obtained  a  rule  under  the  Common  Law  Pro- 
cedure Act,  1 6  &  ]  6  Vict,  a  76,  s.  80,  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  at  li- 
berty both  to  plead,  first,  not  guilty,  and  secondly,  a  tra- 
verse that  the  plaintiff  confided  in  the  alleged  firaudulent 
representation,  and  to  demur  to  the  declaration. 

The  affidavit  in  support  of  the  motion,  made  by  the  de- 
fendant's attorney,  stated,  that  the  deponent  had  been 
advised  and  believed  that  the  defendant  had,  under  the 
circumstances  aforesaid,  just  ground  to  plead  not  guilty 

l2 
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1852.  to  the  declaration  in  this  action,  and  also  a  traverse  that 
the  plaintiff  confided  in  the  said  alleged  fraudulent  repre- 
sentation; and  that  he  was  also  advised  and  believed  that 
the  declaration  would  be  held  bad  in  substance  on  demur- 
rer, and  that  the  objections  to  the  same  raised  hy  such  de- 
murrer were  good  and  valid  objections  in  law. 

Petersdorff  shewed  cause  (a). — It  is  conceded  that  the 
defendant  may  have  ground  for  objecting  to  the  declara- 
tion, and  for  pleading  to  it  at  the  same  time;  but  this  af- 
fidavit does  not  comply  with  the  80th  section  of  the  Pro- 
cedure Act,  15  &  16  Vict  c.  76,  under  which  the  applica- 
tion is  made.  [Parke,  B. — ^A  case  in  Siderfin,  of  Johnson 
V.  Pye  (b),  is  a  decision  to  the  effect  that  this  action  does 
not  lie.]  That  question  may  be  settled  on  demurrer,  but 
the  affidavit  is  objected  to  on  the  ground  that  it  does  not 
obey  the  80th  section,  by  stating,  that  the  several  matters 
which  the  defendant  proposes  to  plead  are  "respectively 
true  in  substance  and  in  fact/'  [Alderson,  B. — ^That  por- 
tion of  the  section  merely  applies  to  pleas  in  confession 
and  avoidance.  The  defendant  proposes  to  plead  mere 
traverses.]  The  defendant  puts  in  issue  the  plaintiff's 
belief  in  the  misrepresentation.  [Parke,  B. — ^The  plain- 
tiff's cause  of  action  is,  that  he  has  been  damaged  by  the 
defendant's  fraud.  Simple  fraud  gives  no  c^use  of  action; 
and  unless  the  plaintiff  could  shew  that  he  has  been  in- 
jured by  it,  he  would  not  succeed.  Alderson,  B. — ^You 
charge  the  defendant  with  fraud,  and  he  denies  it] 

Fieldy  in  support  of  the  rule,  was  not  called  upon. 

Pabee,  B. — ^The  rule  must  be  absolute.    The  demurrer 

(a)  January  12, 1863. 
(h)  1  Sid.  258;  see  Orem  v.  Oreenbank,  2  Marsh.  485. 


MICHAELMAS   TERM,   16  VICT. 

had  better  be  argued  first,  and  that  may  dispose  of  the 
whole  matter. 

The  rest  of  the  Court  (a)  concurred. 

Rule  absolute  (b). 

(a)  PoUocky  C.B,,  AldersoHyB,,  the  defendant's  counflel,  at  the 

and  Martin,  B.  suggestion  of  the  Court,  amended 

(6)  In  a  case  of  Lundey  v.  (Tye,  the  affidavit  in  support  of  an  ap- 

which  came  before  the  Court  in  plication  both  to  plead  and  to 

the  present  Michaehnas  Term,  demur  to  the  declaration. 


Cboss  and  Another  v.  Jobdak. 

J:^HIP80N  moved  (a)  for  leave  to  sign  judgment  on  the  upon  a  motion 
writ  of  ejectment  issued  in  this  cause,  under  the  210th  ^^  i^^^^^J* 
section  of  the  Common  Law  Procedure  Act,  15  &  1,6  Vict  ejectment, 

».y.        rm  /«*  1      •      •  /•     1  •  -I     iJnder  the 

c.  76.     The  affidavit  in  support  of  the  motion  stated,  21  oth  section 

inter  alia,  diat  "three  quarters  of  a  year's  rent  was  due  Law  Prw™-"^ 

from  the  tenant  before  the  copy  of  the  writ  was  affixed  to  ^^^  J*;* 

the  premises;  and  that,  at  the  time  the  said  copy  was  anaffidayit, 

affixed,  no  sufficient  distress  was  to  be  found  upon  the  inter  alia,  that 

said  premises  countervailing  the  said  arrears  of  rent'* —  lf^2u^*^t 

It  is  submitted  that  this  affidavit  is  sufficient.    The  210th  T"  ^"®  ^"^ 

the  tenant  be- 

section  of  the  Common  Law  Procedure  Act,  which  follows  fore  the  copy 
the  4  Geo.  2,  a  28,  in  the  form  of  the  remedy  there  given  ^^ ITthe** 
to  a  landlord  for  the  recovery  of  the  possession  of  his  Sat  at  the"^ 
property,  states  that,  "  in  case  of  judgment  against  the  de-  *»»•  ^^  copy 
fendant  for  non-appearance,  if  it  shall  be  made  to  appear  ''no  sufficient 
to  the  Court  where  the  said  action  is  depending,  by  affi-  be'found^n 
davit,  or  be  proved  upon  the  trial  in  case  the  defendant  ^f  ^^^  P"** 

*  *  nuses  counter- 

appears,  that  half  a  year's  rent  was  due  before  the  said  ▼ailing  the  aaid 

writ  was  served,  and  that  no  sufficient  distress  was  to  be  S^^^cicnt 

found  on  the  demised  premises  countervailing  the  arrears 

(a)  January  21, 1853. 
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1852.  then  due,  &c.,  the  lessor  shall  recover  judgment  and  exe- 
cution, in  the  same  manner  as  if  the  rent  in  arrear  had 
been  legally  demanded  and  a  re-entry  mada"  Now,  al- 
though the  present  affidavit  closely  follows  the  statute,  the 
case  of  Doe  d.  PoweU  v.  Roe  (a),  if  correctly  decided, 
would  seem  to  shew  that  it  is  insufficient  It  is  however 
submitted,  that  that  decision  cannot  be  supported.  The 
affidavit  there  stated  that  a  year's  rent  was  in  arrear,  and 
that  there  "  was  no  sufficient  distress  to  be  found  on  the 
premises  to  countervail  the  arrears  of  rent;'*  and  Cole- 
ridge, J.,  said,  "  That  is  not  sufficient,  as  there  may  be  a 
sufficient  distress  on  the  premises  to  countervail  half  a 
years  rent,  although  there  is  not  sufficient  to  countervail 
a  year's  rent.  Suppose  five  years'  rent  was  due,  the  land- 
lord is  not  to  avail  himself  of  the  statute,  merely  because 
there  is  not  a  sufficient  amount  of  property  to  countervail 
the  arrears  to  that  extent  A  landlord  has  no  right  to  lie 
by  for  such  a  length  of  time,  and  then  seek  thus  to  ren- 
der the  provisions  of  this  statute  available."  In  Doe  d. 
Oretton  v.  Roe(b)y  in  which  the  same  point  arose,  but  was 
not  decided,  Mauley  J.,  says,  "  Why  is  not  the  first  affidavit 
sufficient?  Is  it  not  enough  to  countervail  all  the  arrears 
then  dueT  [Alder son,  B. — Are  not  the  words  "half  a 
year's  rent"  the  last  antecedent  to  which  the  words  "  the 
arrears  then  due"  are  to  be  referred?]  The  words  of 
the  Act  are  simply  the  arrears,  and  are  not  "the  said 
arrears."  If  they  were,  the  affidavit  might  be  bad.  [Parfc, 
B. — ^The  landlord  has  a  right  to  avail  himself  of  this  enact- 
ment, provided  half  a  year's  rent  be  due;  and  he  equally 
has  that  right  if  ten  years'  rent  be  due.  This  affidavit 
sufficiently  complies  with  the  statute.] 

Pollock,  C.  B. — ^The  rule  may  go.  This  proceeding  is 
not  final,  for  the  tenant  may  come  in  afterwards,  and,  on 
payment  of  costs,  may  stay  further  proceedings. 

(a)  9  Dowl.  548.  (6)  4  C.  B.  677. 
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Paiuce,  B. — I  think  that  the  right  construction  of  the         1862. 
statute  is  that  contended  for  by  the  learned  counsel,  not- 
irithstanding  the  opinion  of  Mr.  Justice  Coleridge^  with 
which  I  do  not  agree. 

AiiDBBsoNy  B.y  and  Mabtik,  R,  concurred. 

Rule  absolute. 


Todd  v.  Ebbrich.  Nov,  4. 

Assumpsit. — ^The  declaration  stated,  that  the  defend-  a  govemeaa 
ant  had  engaged  the  plaintiff  in  the  capacity  of  a  governess  y^^  ^J^ 
for  the  term  of  a  year,  at  the  salary  of  60Z.,  and  that  he  w  not  within 

,       ,  .       .  the  rule  re- 

had  wrongfully  dismissed  her  before  the  expiration  of  that  lating  to  do- 
period,  and  had  not  paid  her  her  salary,  and  had  not  pro-  niai  serTant*, 
vided  her  with  board  and  lodging  during  the  residue  of  cJntewt  ofser- 
the  term.  ▼*<»  ™*y  ^ 

_,  ,.  .  11        1  1       1        dissolved  upon 

Pleas  (mter  alia)  non  assumpsit;  secondly,  that  the  de-  a  month's  wam- 
fendant  did  not  dismiss  the  plaintiff  modo  et  form&;  and  ^es.*""**  ' 
thirdly,  leave  and  license. 

At  the  trial,  before  Jiervw,  C.  J.,  at  the  last  Summer  As- 
sizes for  the  county  of  Surrey,  it  appeared  that  the  defend- 
ant had  engaged  the  plaintiff  as  a  governess  to  his  children, 
at  a  salary  of  601.  per  annum;  and  that  the  present  action 
was  brought  to  recover  the  amount  of  the  residue  of  the 
year's  salary,  with  a  certain  sum  for  board,  &c.  On  the  part 
of  the  defendant  it  was  endeavoured  to  be  shewn  that,  ac- 
cording to  the  terms  of  the  engagement,  either  party  was 
to  be  at  liberty  to  put  an  end  to  the  contract  upon  giving 
a  month's  notice;  and  that  the  defendant,  in  having  given 
such  notice,  and  having  paid  the  amount  due  at  the  end  of 
the  month,  was  justified  in  dismissing  the  plaintiff.  It  did 
not,  however,  clearly  appear  what  were  the  precise  terms 
of  the  engagement.     It  was  also  contended,  on  the  part 
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1852.  of  the  defendant,  that  the  plaintiff  was  liable  to  be  dis- 
chaiged  at  a  month's  notice,  or  with  a  month's  wages,  in 
accordance  with  the  rule  as  to  menial  or  domestic  ser- 
vants. A  verdict  was  found  for  the  plaintiff,  with  351. 
damages,  leave  being  reserved  to  the  defendant  to  move 
to  set  that  verdict  aside,  and  to  enter  a  verdict  for  him  if 
the  Court  should  be  of  opinion  that  the  plaintiff  came 
within  such  rule. 

James  now  moved  in  pursuance  of  the  leave  reserved, 
and  also  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence. — ^It  is  submitted,  that  a  governess 
comes  within  the  ordinary  rule,  which  gives  a  master  the 
power  of  discharging  his  servants  upon  giving  a  month's 
notice  and  wages,  or  the  month's  wages  without  such  no- 
tice. Nowlan  v.  Ablett  (a)  favours  this  view.  There  the 
plaintiff  agreed  to  enter  the  defendant's  service  as  head 
gardener,  and  to  have  the  management  and  superintend- 
ence of  the  defendant's  hothouses,  pineries,  &c.,  at  the  wages 
of  lOOZ.  The  plaintiff  resided  in  a  house  belonging  to  the 
defendant,  in  his  domain,  but  apart  from  the  defendant's 
house.  The  plaintiff  had  the  privilege  of  taking  in  ap- 
prentices, and  had  taken  in  two  at  151  per  annum  pre- 
mium; and  it  was  held  that  he  was  a  menial  servant  onlj, 
and  was  only  entitled  to  a  month's  warning.  [Parke,  B. 
— If  a  testator  were  by  his  will  to  leave  an  annuity  to 
each  of  his  menial  servants,  would  the  governess  be  in- 
cluded in  the  testators  bounty?]  It  is  submitted  that 
she  would.    Beeston  v.  CoUyer  (b)  is  also  in  point  upon  this 

subject  (c). 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case,  we  are  of  opinion 
that  there  ought  to  be  no  rule.  The  point  reserved  was, 
whether  a  governess  is  within  the  rule  by  which  a  menial 

(a)  2  C.  M.  &  R.  54,  (c)  See  Blackwell  v.  Pennant,  9 

(6)  4  Biiig.  300.  Hare,  551. 
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or  domestic  servant  may  be  discharged  -with  a  month's  no- 
tice or  a  month's  wages.  We  are  of  opinion  that  she  is 
not  The  position  which  she  holds,  the  station  she  occu- 
pies in  a  family,  and  the  manner  in  which  such  a  person 
is  usually  treated  in  society,  certainly  place  her  in  a  very 
different  situation  from  that  which  mere  menial  and  do« 
mestic  servants  hold.  So  far,  therefore,  as  the  question  is 
to  be  treated  as  a  matter  of  law,  a  governess  does  not  fall 
within  that  rule.  Upon  the  other  point  also,  that  the  ver- 
dict was  against  evidence,  there  will  be  no  rule. 

Rule  refused. 
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Davis  v.  Walton  and  Another. 

X  HIS  was  a  rule,  calling  on  the  defendants  to  shew  cause 
why  the  Master  should  not  tax  the  plaintiff  his  costs, 
notwithstanding  the  sum  recovered  by  verdict  was  less 
than  52. 

The  declaration  stated,  that  the  plaintiff  was  possessed 
of  a  wharf,  called  Ratcliffe  Cross  Wharf,  adjoining  to  and 
abutting  on  the  river  Thames,  upon  which  he  carried  on 
the  trade  and  business  of  a  wharfinger;  and  that  all  the 
subjects  of  our  Lady  the  Queen  of  right  had,  and  still  of 
right  ought  to  have,  a  free  passage  and  navigation  along 
that  river  for  their  ships,  vessels,  barges,  and  craft,  going 
to,  staying  at,  and  returning  from  the  said  wharf,  upon 
lawful  occasions,  and  were  then  accustomed  to  frequent 
the  same  with  their  ships,  vessels  &c.,  to  load  and  unload 
at,  from,  and  upon  the  same  wharf  their  goods,  wares,  and 
merchandise,  for  wharfage  fees  and  reward  to  the  plain- 
tiff in  that  behalf  payable;  yet  the  defendants  wrongfully, 
and  injuriously,  and  without  and«  otherwise  than  for  the 
purpose  of  loading  and  unloading  goods  and  merchandise 
at  the  said  wharf,  moved,  placed,  and  fastened  divers  ships 


Non.  3. 

A  claim  of  a 
custom  for  the 
occapien  of 
whar&  on  a 
navigable  river 
to  overlap  the 
adjoining 
whar&  with 
their  vessels, 
when  being 
loaded  or  un- 
loaded, does 
not  raise  any 
question  of 
title  to  an  in- 
corporeal here- 
ditament or  a 
franchise,  so 
as  to  exclude 
the  jurisdiction 
of  the  County 
Court  by  the 
58th  section  of 
the  9  ai;  10  Vict 
C.95. 
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2^^  and  vessels  in  the  said  river,  so  that  the  bows  end  divers 
parts  of  the  said  ships  and  vessels,  and  the  rigging  and 
tackle  thereof,  lay  before,  across,  and  alongside  of,  and  over- 
lapped the  said  wharf,  in  the  way  and  passage  aforesaid, 
for  an  unreasonable  and  unnecessary  length  of  time,  and 
thereby  greatly  obstructed  and  impeded  the  navigation  to 
and  from  the  same.  By  means  whereof  the  plaintiff  was 
hindered  from  possessing  and  enjoying  the  said  wharf,  and 
fit)m  carrying  on  his  trade  and  business  there,  in  so  ample 
a  manner  as  he  might  and  would  otherwise  have  done,  and 
was  thereby  deprived  of  divers  gains  and  profits  &c. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that 
the  defendants  were  the  occupiers  of  a  wharf  next  adjoin- 
ing to  the  wharf  of  the  plaintiffs,  and  abutting  upon  and 
on  the  banks  of  the  river  Thames;  and  that,  by  an  ancient 
and  laudable  custom,  from  time  immemorial  used  and  ap- 
proved of  in  and  upon  the  said  river,  and  by  all  persons 
frequenting  and  using  the  same  and  the  wharfs  on  the 
banks  thereof,  and  by  the  possessors  and  occupiers  of  such 
wharfs,  any  ship  or  vessel  coming  to  a  wharf  on  the  banks 
of  the  said  river  lawfully  may,  and  any  occupier  of  any 
wharf  lawfully  may  suffer  or  permit  or  cause  any  ship  or 
vessel  coming  to  his  wharf  for  the  purpose  of  being  loaded 
or  unloaded  to,  overlap  the  adjoining  wharf,  such  adjoin- 
ing wharf  not  being  a  public  wharf,  with  the  bows  and 
rigging  of  such  ship  or  vessel,  if  the  space  before  such  ad- 
joining wharf  so  intended  to  be  overlapped  should  be  va- 
cant and  unoccupied  by  any  other  ships  or  vessels,  &c. — 
The  plea  then  averred,  that  the  defendants,  being  occu- 
piers of  the  wharf  adjoining  the  plaintiff's,  suffered  the 
said  ships  and  vessels,  which  then  lawfully  came  to  the 
wharf  of  the  defendants  for  the  purpose  of  being  loaded 
and  unloaded,  to  overlap  the  wharf  of  the  plaintiff  so  ad- 
joining the  wharf  of  the  defendants,  with  the  bows  &a  of 
the  said  ships,  the  space  before  the  wharf  of  the  plaintiff 
being  unoccupied,  and  the  wharf  of  the  plaintiff  not  being 
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at  any  time  a  public  'wharf,  as  the  defendants  lawfully        1862. 
might  do,  quiB  sunt  eadem. — Verification.  "  DaVm  " 

The  plaintiff  joined  issue  on  the  first  plea,  and  trayersed  ^ 

the  custom  alleged  in  the  second;  and  also  new  assigned, 
that  the  defendants,  otherwise  than  for  the  purpose  of 
loading  or  unloading  goods  &c.  at  the  said  wharf,  moored, 
placed,  and  fastened  the  said  ships  &c.,  so  that  other  parts 
of  them  than  the  bows  and  rigging  overlapped  the  said 
wharf,  and  also  moored  &c.  the  said  ships  at  times  when 
the  space  was  not  vacant  and  unoccupied.  To  this  the  de- 
fendants pleaded  not  guilty. 

The  cause  was  tried  before  Pollock^  C.  B.,  when  a  ver- 
dict was  found  for  the  plaintiff,  with  40«.  damages;  and 
the  learned  Judge  refused  to  certify,  to  give  the  plaintiff 
costs  under  the  County  Courts  Extension  Act,  13  &  14 
Vict  a  61,  s.  12.  The  present  rule  was  obtained  under 
the  13th  section  of  that  Act,  on  the  groimd  that  the 
action  could  not  have  been  brought  in  the  County  Court, 
inasmuch  as  the  title  to  an  incorporeal  hereditament  was 
in  question. 

Hawkins  now  appeared  to  shew  cause;  but  the  Court 
called  on 

Lush  to  support  the  rule. — The  68th  section  of  the 
County  Courts  Act,  9  &  10  Vict.  c.  96,  provides  "  that  the 
Court  shall  not  have  cognizance  of  any  action  of  eject- 
ment, or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  fair,  market,  or  franchise 
shall  be  in  question,"'  &a  [ParkCy  B. — These  pleadings 
do  not  raise  any  question  of  title  to  an  '^  hereditament.'' 
A  traverse  of  a  custom  is  not  within  any  of  the  exceptions 
mentioned  in  the  statute.]  The  term  ^'franchise"  will 
include  a  custom.  The  legislature  could  never  have  in- 
tended that  a  custom  like  this,  affecting  most  persons  who 
navigate  the  river  Thames,  should  be  tried  by  a  County 
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Court.  [Alderson^  B. — ^The  only  restraints  on  the  juris- 
diction of  County  Courts  are  those  specified  in  the  section 
itself;  and  it  does  not  say  that  they  may  not  try  a  right.] 

Per  Curiam  (a). — The  rule  must  be  discharged. 

Rule  discharged,  with  costs 
(a)  PoOoeh,  C  B.,  Parhe,  B.,  Alderman,  B.,  and  PUut,  B. 


JVov.  4. 


Daniel  v.  Wilkin  and  Another. 


fr  ILLES  moved  for  a  rule,  calling  on  the  defendants 
to  shew  cause  why  the  Master  should  not  review  his  taxa- 
tion in  this  case.  It  was  an  action  of  replevin  (a),  and 
the  defendants  made  cognizance  as  the  receivers  and 
bailiffs  of  the  Crown  for  arrears  of  a  fee-farm  rent,  where- 
of her  Majesty  was  seised  in  fee  in  right  of  the  Crown  of 
England,  in  respect  of  certain  tenements,  of  which  the 
closes  in  which  &c.  were  parcel  At  the  trial  of  the  cause 
the  defendants  obtained  a  verdict;  but  that  verdict  was  af- 
terwards set  aside,  and  a  rule  for  a  new  trial  was  made  abso- 
lute, on  the  ground  that  an  ancient  survey  had  been  im- 
properly admitted  in  evidence.  The  plaintiff  had,  without 
any  alteration  having  been  made  in  the  pleadings,  given 
fresh  notice  of  trial;  but  had  afterwards  given  notice  of 
discontinuance,  and  the  cause  did  not  go  down  again  for 
trial  Upon  the  taxation,  the  Master  allowed  the  costs 
of  a  search  for,  and  a  translation  of,  certain  documentary 
jectedto), which  evidence,  which  had  been  made  by  an  officer  of  the  Crown 
uM  of  on  the     in  ouc  of  the  Crown  offices,  and  which  evidence  had  been 

first  trial,  were 
allowed  to  the 

defendanti^  as  well  as  the  charge  of  drawiiu^  and  copyiiig  the  old  brie£i : — Htld^  that,  as  these  mat- 
ten  would  haTe  been  available  if  the  cause  had  been  tried  again,  such  costs  were  properly  allowod. 

(a)  Beported  7  Exch.  429. 


The  defendants 
in  an  action  of 
replevin  hav- 
ing obtained  a 
verdict,  a  rule 
for  a  new  trial 
wasgnmted, 
on  the  ground- 
that  certain 
evidence  had 
been  improper- 
ly admitted. 
This  rule  was 
made  absolute. 
The  pUintiff 
gave  a  fresh 
notice  of  trial, 
but  afterwards 
gave  notice  of 
discontinuance, 
and  the  cause 
was  not  again 
tried.    On  the 
taxation,  the 
costs  of  certain 
searches  for 
documentary 
evidence  (not 
including  the 
evidence  ob- 
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made  use  of  at  the  former  trial;  but  the  Master  did  not        I8d2. 
allow  the  expenses  of  the  survey,  by  reason  of  the  im- 
proper admission  of  which  the  new  trial  had  been  obtain- 
ed.   The  expenses  of  drawing  and  copying  the  old  briefs 
were  also  allowed. 

fVUles  in  support  ol  the  motion. — ^The  allowance  of  the 
costs,  with  reference  to  the  documents,  ought  not  to  have 
been  made,  upon  the  two  following  grounds:  first,  they 
were  used  at  the  first  trial;  as  that  trial  became  abortive, 
by  reason  of  the  decision  of  the  learned  Judge,  neither 
party  was  entitled  to  costs  as  against  the  other.  [Alder- 
aon,  B. — ^These  are  the  expenses  of  an  efiectual  search, 
and  would  have  been  properly  allowed  on  the  first  trial. 
The  documents  would  have  been  available  upon  the  se- 
cond trial,  if  the  plaintiff  had  proceeded  with  his  ac- 
tion.] Secondly,  this  is  a  matter  in  which  substantially 
the  Crown  is  interested;  the  search  was  made  by  one 
of  its  officers,  and  he  is  bound  to  make  the  search  as  a 
part  of  the  duties  of  his  office.  [Parke,  B. — The  remuner- 
ation for  those  services  by  the  parties  requiring  the  do- 
cuments may  be  a  part  of  the  emoluments  of  his  office.] 
At  all  events,  the  Master  improperly  allowed  the  expenses 
connected  with  the  old  briefs,  which  could  only  be  appli- 
cable to  the  first  trial 

Pollock,  C.  B. — ^There  ought  to  be  no  rule.  The  objec- 
tion to  the  Master's  taxation  is,  that  he  has  allowed  for  cer- 
tain matters  which  were  used  at  the  first  trial,  and  that 
that  trial  has  been  set  aside.  No  doubt,  the  costs  of  all  such 
matters  as  wholly  belonged  to  that  trial  ought  not  to  be  al- 
lowed. But  the  costs  for  these  inquiries  and  searches 
ought  to  be  allowed  as  part  of  the  costs  of  preparation  for 
the  second  trial  In  reality,  all  that  the  defendants  lose, 
in  consequence  of  the  first  trial  having  been  set  aside,  are 
the  costs  of  the  day.    I  believe  that  to  be  the  case.    But 
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1852.        all  the  matters  now  objected  to  are  costs  in  the  cause,  as 
they  would  have  been  available  at  a  future  trial. 

Aldbrson,  B. — ^The  parties  ought  to  be  placed  in  the 
same  situation  as  that  in  which  they  were  before  they 
proceeded  to  trial  on  the  first  occasion.  All  that  took 
place  at  the  first  trial  ought  to  be  regarded  as  wiped  out 
by  what  took  place  owing  to  the  mistake  of  the  Judge. 
The  defendants  prepared  themselves  for  a  second  trial; 
and  as  they  were  entitled  to  make  their  preparations  on 
the  supposition  that  the  second  trial  would  proceed  pro- 
perly, all  their  costs  in  so  doing  must  be  paid  by  the  plain- 
tiff if  he  discontinues  the  action. 

Platt,  B. — ^The  old  briefs  form  part  of  the  history  of 
the  cause;  they  are  therefore  not  useless  upon  the  second 
trial 

Pabke,  B.,  concurred. 

Rule  refused. 
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C&ossFiELD  and  Elizabeth  his  Wife,  Administratrix  of        yov.  25. 
LovELAU D,  V.  Such. 

JDeTINUE.— The  declaration  stated,  that  the  plaintiff  To  detinue  of 
Elizabeth,  on  &c.,  delivered  to  the  defendant  certain  goods  the^ralue  of  ° 
and  chattels,  to  wit,  fifty  chairs,  twenty  carpets,  &c.  (enu-  f  ^j^iiiiwnt^to 
merating  various  articles  of  household  furniture,)  thereto-  ^  re-deUvered 
fore  of  W.'  Loveland,  deceased,  and  then  of  the  said  plain-  defendant 
tiff  as  administratrix,  of  great  value,  to  wit,  of  the  value  L^Mrt"on 
of  500t,  to  be  delivered  by  the  defendant  to  the  plaintiff  ^""^f*  ^ 

.    .  .  Tfc  1  coudly,  as  lo 

as  such  administratrix,  on  request. — Breach,  non -delivery,  the  residue, 
Pleas,  first,  (except  as  to  certain  specified  articles)  tiflFought^not 

non  detinet.  farther  to  main- 

tain  his  action 

Secondly,  as  to  the  goods  and  chattels  excepted,  that  *®  recover  them 

x-        '  or  their  Talue, 

the  plaintiffs  ought  not  further  to  maintain  their  action  because,  after 
to  recover  the  goods  and  chattels  above  excepted,  or  their  mentof^e**" 
value,  because  the  defendant  says  that,  after  the  com-  J^j-^.®/®" 
mencement  of  this  suit,  the  defendant  delivered  the  said  Hvered  them 
goods  and  chattels  to  the  plaintiffs,  and  the  plaintiffs  then  and  the  pl^n-' 
accepted  the  same  from  the  defendant;  and  the  defendant  S^^^mthe 
hath  not  from  thence  hitherto  detained  the  said  goods  and  defendant; 

thirdly,  as  to 

chattels,  or  any  or  either  of  them,  from  the  plaintiffs. —  the  damages 
Verification  and  prayer  of  judgment.  th^e'^mion 

Lastly,  as  to  the  damages  by  the  plaintiff  sustained  by  ""^^"^^^ 
reason  of  the  detention  of  the  said  goods  and  chattels  above  '^^  ^o^rt,  and 
excepted :  that  the  plaintiffs  ought  not  further  to  maintain  ultra.    On  de- 
their  action  thereof,  because  the  defendant  now  brings  in-  ^^d  Md^* 
to  Court  the  sum  of  1«.,  ready  to  be  paid  to  the  plain-  *i?^  pjeas:— 

.  /Wii,  first, 

tiffs;  and  he  further  says,  that  the  plamtiffs  have  not  sus-  that  the  second 
tained  damages  to  a  greater  amount  than  the  sum  of  Is,  FnaHmwh^' 

the  goods  hay- 
ing been  de- 
liTered  up,  the  plaintiff  could  have  no  judgment  to  recoTer  them  or  their  value,  but  only  to  recoyer 
damages  for  their  detention. 

Secondly,  that  the  tbird  plea  'was  also  good,  since  detinue  is  a  personal  action  in  which  compen- 
sation or  amends  is  sought  to  be  recoyered,  though  the  goods  or  their  yalue  is  also  sought  to  be  re- 
coyered,  and  therefore  money  might  be  paid  into  Court  under  the  3  &  4  Will.  4,  c  42,  s.  21. 

VOL.  Vm.  M  BXCH. 
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186a        by  reason  of  the  said  detention. — Verification  and  prayer 
Crosspibld     of  judgment. 
Such.  General  demurrer  to  the  second  and  last  pleas,  and 

joinder  therein. 

WiUes  appeared  in  support  of  the  demurrer  (Nov,  17); 
but  the  Court  called  on 

Lwh  in  support  of  the  pleas. — The  judgment  in  detinue 
is  for  the  recovery  of  the  goods  themselves,  or  their  value 
if  the  plaintiff  cannot  again  have  them,  and  also  damages 
for  their  detention.  These  pleas,  therefore,  answer  the 
whole  cause  of  action;  for  the  goods  having  been  delivered 
to  the  plaintiff,  he  could  not  have  judgment  for  their  re^ 
covery  or  their  value,  but  would  only  be  entitled  to  dam- 
ages for  their  detention;  and  in  respect  of  that,  money  is 
paid  into  Court.  It  differs  from  the  action  of  trover,  in 
which  damages  only  can  be  recovered,  and  the  judgment 
so  far  changes  the  property,  that,  even  if  the  defendant 
offered  to  return  the  goods  instead  of  paying  damages,  the 
plaintiff  would  not  be  bound  to  accept  them.  In  Vin. 
Abr.  "Detinue"  (D.  6),  pL  68,  69,  it  is  said,  «  Detinue  of 
diverse  parcels  of  goods,  tei}der  of  part  of  them  is  a  good 
plea  of  them  before  verdict:  Br.  "  Tender,''  pL  39,  cites  1 
R  3.  Contrhy  after  verdict,  where  the  inquest  taxes  a  swn 
in  gross  for  damages  ofaU  the  goods,  and  shall  not  sever 
the  damages :  Br. "  Tender,''  pL  39,  cites  1  R.  3."  WiUiams 
V.  Archer  (a)  was  an  action  of  detinue  for  railway  scrip, 
which  had  been  re-delivered  by  the  defendant  to  the  plain- 
tiff after  the  time  of  pleading  and  before  trial;  and  it  was 
held,  that  the  verdict  and  judgment  were  properly  con- 
fined to  an  assessment  of  damages  for  the  detention.  If, 
in  such  case,  a  defendant  is  entitled  to  the  benefit  of  the 
xe-delivery,  ^  fortiori  he  is  so  where  it  occurs  before  plea. 

(a)  6  C.  B.  318. 
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[PlaU,  R,  referred  to  Com.  Dig.  "  Pleader,"  (2  X.  12).]  1862. 
Unless  these  pleas  be  allowed,  the  Cocurt  must  give  judg- 
ment, that  the  defendant  re-^eliver  the  goods  which  he 
has  already  delivered.  The  pleas  do  not  amount  to  non 
detinet,  because  they  admit  a  damage.  Even  assuming 
that  they  do  not  answer  the  whole  cause  of  action,  they 
are  not  on  that  ground  bad,  but  the  plaintiff  ought  to 
sign  judgment  for  the  part  unanswered :  Henry  y.  Earl  (a). 
The  money  is  paid  into 'Court  by  way  of  compensation  for 
the  detention  of  the  goods;  and  that  the  defendant  was 
entitled  to  do  under  the  3  &  4  Will.  4,  c.  42,  s.  21.  At  all 
events,  since  the  demurrer  was  after  the  16  &  16  Vict.  c. 
76,  came  into  operation,  the  Court  will  give  judgment,  un* 
der  the  60th  section,  according  to  the  very  right  of  the 
cause. 

WitteSy  in  support  of  the  demurrer. — These  pleas  are  bad, 
as  pleaded  to  the  damages  only:  Atkinson  v.  Stephens  (b). 
They  are  clearly  unnecessary;  for  on  the  issue  on  non 
detinet  the  jury  may  find  specially  that  the  goods  have 
been  delivered  up,  and  so  confine  their  assessment  to  dam- 
ages for  the  detention:  Williams  v.  Archer  (c).  [Alder- 
«)fi,  R,  referred  to  Brooke  Abr.  "  Detinue  de  Biens,''  p. 
48.]  In  Fitzherbert's  Nat.  Brev.  1 38  M.,  it  is  said,  "  And 
if  a  man  have  goods  delivered  to  him  to  deliver  over  to 
another,  and  afterwards  a  writ  of  detinue  be  brought 
against  him  by  him  who  hath  right  unto  the  goods,  now 
if  the  defendant,  depending  the  action,  deliver  the  goods 
over  to  whom  they  were  bailed  to  him  to  deliver,  the  same 
is  a  good  bar  in  the  action,  because  he  hath  delivered  them 
according  to  the  bailment  made  unto  him/'  That,  how- 
ever, proceeds  upon  the  ground  that  the  defendant  has 
always  been  ready  to  perform  his  duty,  and  has  performed 
it  by  delivering  the  goods  to  the  person  entitled  to  receive 

(a)  8  M.  &  W.  228.         (b)  7  Exch.  667.         (c)  6  C.  B.  318. 

M    2 
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J.862.  ^  them.  These  pleas  admit  a  wrongful  detainer,  and  merely 
seek  to  bar  the  further  maintenance  of  the  action.  Uncore 
prw^  is  a  good  plea:  Com.  Dig.  "  Pleader/' (2  X.  5).  [Lush 
referred  to  Clements  v.  Flight  (a),']  Again,  in  Cora,  Dig. 
"  Pleader,''  (2  X.  8),  it  is  said,  "  So,  if  A.  bails  goods  of  C. 
to  B.,  in  detinue  by  C.  against  B.,  he  may  plead  bailment 
by  A.  to  be  re-delivered  to  him,  and  pray  that  he  may  be 
garnished:"  Mod.  Ca.  21 6.  That  assumes  that  the  defend- 
ant has  done  no  wrcmg,  although*  he  has  the  goods ;  but 
where  goods  wrongfully  detained  are  delivered  up  after 
the  commencement  of  the  action,  that  is  only  matter  in 
diminution  of  damages.  It  would  be  unjust  to  the  plain- 
tiff to  allow  this  form  of  pleading;  because,  if  the  jury,  as 
in  Williams  v.  Archer,  should  exclude  from  their  consider- 
ation the  value  of  the  goods,  there  is  nevertheless  a  dam- 
age for  their  detention,  which  entitles  the  plaintiff  to  nudn- 
tain  the  action.  If,  on  the  other  hand,  he  should  discon- 
tinue, it  would  seem,  from  the  case  of  Woollen  v.  Smith  (b), 
that  he  would  be  liable  to  costs.  To  render  this  plea  si- 
milar to  that  in  Henry  v.  Earl  (c),  it  should  have  contain- 
ed an  averment  of  acceptance  of  the  goods  in  satisfaction. 
There  is  also  this  distinction  between  the  cases, — that 
there  evidence  of  payment  could  not  have  been  given  un- 
less it  were  pleaded;  here  the  jury  may  find  a  re-delivery, 
without  any  plea  to  that  effect 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  the  plaintiff  declared  in  detinue 
of  divers  goods  of  the  value  of  500i.,  as  on  a  bailment,  to  be 
re-delivered  on  request  As  to  part,  the  defendant  pleaded 
non  detinet  As  to  the  residue,  the  second  plea  was,  that 
the  plaintiff  ought  not  further  to  maintain  his  action  to  re- 

(a)  16  M.  &  W.  42.        (b)  9  A.  &  E.  606.        (c)  8  M.  &  W,  228. 
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cover  them  or  their  value,  because  he  says,  that,  after  the  1852. 
commencement  of  the  suit,  the  defendant  delivered  them 
to  the  plaintiff,  and  the  plaintiff  accepted  them  from  the 
defendant.  And  the  defendant  pleaded  separately  to  the 
damages  by  reason  of  the  detaining  of  those  goods,  a  plea 
of  payment  of  1«.  into  Court,  containing  the  averment 
that  the  damages  by  reason  of  the  detention  of  those  goods 
did  not  exceed  that  sum.     This  was  the  last  plea. 

To  these  pleas  there  was  a  general  demurrer.  It  was 
argued  on  the  17th  inst;  and,  after  consideration  and  a 
reference  to  the  old  authorities,  we  are  all  of  opinion  that 
both  pleas  are  good.  As  to  the  second,  it  is  to  be  ob- 
served, that  it  is  pleaded  in  bar  only  of  the  recovery  of  the 
goods  specified,  or  their  value;  and  it  seems  to-  be  highly 
reasonable  to  hold,  that  the  object  of  the  suit  being  to  re- 
cover the  goods  in  specie,  or  their  value  to  be  assessed  by 
the  jury,  and  also  damages  occasioned  by  their  detention, 
the  first  object  is  completely  answered  by  the  delivery  to 
and  acceptance  by  the  plaintiff  since  the  commencement 
of  the  suit,  leaving  the  plaintiff  to  recover  by  the  verdict 
of  the  jury  the  damages  which  he  has  sustained  by  the 
goods  having  been  improperly  detained.  And  the  old 
authorities  completely  bear  out  this  view  of  the  case. 

In  Brooke's  Abr.,  "  Tender,"  pi.  39,  referred  to  in  Vin» 
Abr.  "  Detinue,''  (D.  5),  pL  68,  it  is  said,  "  Detinue  de  di- 
vers parcels  de  biens,  tender  del  part  de  eux  est  bon  pie 
del  eux  devant  verdict,  et  e  contra  puis  verdict,  ou  Ten^ 
quest  tax  un  somme  ingrosse  pur  damage  del  touts  lea 
biens  et  ne  severa  les  damages."  Brooke  refers  to  Fitas. 
"Verdict,"  13,  and  Fitz.  to  the  Year  Book,  1  Richard  3. 1, 
where  the  case  is  found  at  length.  That  case  was  heard 
before  all  the  Judges.  It  was  an  action  of  detinue  for 
several  goods,  which  were  collectively  valued  at  one  sum 
in  the  declaration  and  by  the  jury,  and  the  question  was, 
whether  any  judgment  could  be  given  on  the  verdict;  the 
majority  were  of  opinion  that  it  could  be  given  for  the 
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^8/JS.^  whole  ralue;  and  if  all  the  goods  were  not  given  np, — ^if 
one  article  was  withheld,  the  defendant  was  liable  for  the 
value  of  all;  the  contention  on  the  part  of  the  defend- 
ant having  been,  that  the  different  goods  should  have  been 
valued  separately,  so  that  if  one  chattel  only  was  with- 
held, the  defendant  would  be  liable  for  the  value  of  that 
chattel  only;  and,  according  to  the  Tear  Book,  this  was 
generally  thought  right,  though  the  majority  of  the  Judges 
decided  otherwise.  In  the  course  of  the  discussion,  Fair- 
fax, J.,  said  that,  in  detinue  for  two  things,  the  defendant 
might  at  first  have  given  up  one  and  pleaded  as  to  the 
other,  which  seems  to  have  been  conceded,  and  so  the  in- 
convenience insisted  upon  on  the  other  side  might  have 
been  avoided,  if  it  took  place  before  verdict;  after  verdict 
it  would  be  too  late,  for  then  there  was  a  duiy  to  pay  the 
entire  value  of  oK  if  any  one  article  were  not  delivered  up. 
This  is  very  clear  and  intelligible.  If  there  is  a  good  de- 
fence to  part  of  the  goods  by  reason  that  the  defendant 
was  always  ready  to  deliver,  the  jury  assess  the  value  of 
the  residue  of  the  goods,  and,  we  presume,  damages  also, 
but  none  as  to  the  other  goods  delivered  up.  If  there  was 
no  defence  as  to  the  part  delivered  up,  then  the  jury 
would  assess  the  value  of  the  residue,  and  damages  for  the 
prior  detention  of  the  part  delivered  up. 

In  another  case,  however,  a  part  of  the  goods  was  pro- 
duced in  Court  and  delivered  to  the  plaintiff.  The  defend- 
ant had  the  benefit  of  the  delivery,  and  no  damages  as- 
sessed against  him;  he  was  simply  amerced;  probably  be- 
cause the  articles  sought  to  be  recovered  were  deeds,  and 
no  damage  shewn  by  their  having  been  detained.  The 
case  was  in  38  Edw.  S,  f.  3  b.  It  is  stated  that  detinue 
was  brought  for  deeds;  9ome  were  produced,  and  the  de- 
fendant pleaded  non  detinet  as  to  the  remainder.  Those 
produced  were  delivered  up  to  the  plaintiff,  and  the  de- 
fendant was  amerced  for  the  detainer;  and  in  a  subse- 
quent case,  36  Hen.  6,  £  26  b,  also  of  detinue  of  deeds,  the 
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Court  refused  a  prayer  of  damages  for  the  detection  of        1852. 
deeds,  as  to  which  the  defendant  said  nothing,  because  the 
plaintiff  had  not  been  delayed,  and  they  gave  him  judg- 
ment to  recover  the  deeds  only. 

It  seems,  therefore,  that  in  detinue  for  goods,  if  all  or 
any  are  delivered  up  after  suit,  the  plaintiff  can  have  no 
judgment  to  recover  them  or  their  value,  for  that  would 
be  (U^/um  agere;  but  he  may  have  judgment  to  recover 
damages  for  their  detention,  if  the  plaintiff  has  sustained 
any;  otherwise  not:  and  for  the  residue,  the  plaintiff  may 
have  the  usual  judgment  to  recover  them  or  their  value, 
and  damages  for  their  detention.  It  seems  to  us,  there- 
fore, that  the  plea,  as  to  the  goods  delivered  up,  is  good, 
and  the  plaintiff  ought  not  to  have  a  judgment  to  recover 
what  he  has  already  got  back. 

The  last  plea  is,  a  payment  of  money  into  Court  on  ac- 
count of  the  damages  for  the  detention.  The  3  &  4  "Will  4, 
c.  42,  s.  21,  seems  to  us  to  apply  to  all  actions,  with  the  ex- 
ceptions mentioned,  of  which  detinue  is  not  one.  In  every 
personal  action,  money  may  be  paid  into  Court  by  way  of 
compensation  or  amends;  and  this  is  a  personal  action,  in 
which  such  compensation  or  amends  is  sought  to  be  reco- 
vered, though  the  goods  or  their  value  is  also  sought  to  be 
recovered.  The  case  is  within  the  words  and  spirit  of  the 
Act;  and  we  think  this  plea  also  is  good. 

Judgment  for  the  defendant. 
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Nov,  16.  Layebosi  V,  Dburt  and  Another. 

The  owner  of  i^  ASK — The  declaration  stated,  that  the  plaintiff,  at  the 

iB  Bubject  to  request  of  the  defendants,  caused  to  be  delivered  to  the  de- 

■poni^H^rfor  fendants  divers  goods  and  merchandise,  to  wit,  thirty  tubs 

1m8  or  damage  Qf  cheeso  of  the  plaintiff,  of  great  value,  &c-,  to  be  carried 

of  goodB  as  a  *  70/7 

commoQ  carrier,  and  conveved  by  the  defendants  in  a  certain  vessel  of  the 

where, by' the  defendants,  called  the  ''Anne  Sophia,''  from  a  certain 

cfSdiM*con?  pl^<^®>  *o  wit,  Genoa,  in  Italy,  to  London,  and  then,  to  wit, 

taining  the  at  London,  to  be  delivered  to  the  plaintiff,  for  freight  and 

UBiial  excep" 

tioDB,  the  owner  reward  to  the  defendants  in  that  behalf;  and  the  defend- 

Mlutely  to  de^  ^^^^  ih^Ti  accepted  and  received  the  same  accordingly,  for 

J^5'|?*^  the  purpose  aforesaid.    Yet  the  defendants,  not  regarding 

board  his  vea-  their  duty,  &c.,  took  SO  little  and  such  bad  care  of  the 

^at  he  waa  Said  goods,  and  in  and  about  the  stowage,  carriage,  and 

by  rcaara^of  Conveyance  of  the  same,  that,  by  reason  of  the  negligence 

the  goodB  hav-  ^nd  improper  conduct  of  the  defendants  in  that  behalf,  a 

ing  been  dam*  , 

a^  by  ratB,      large  part  of  the  said  goods  became  and  were  greatly  in- 
ing  he  had  kept  jurcd  and  damaged,  and  of  no  use  or  value  to  the  plaintiff. 

rh*^     Pi«».  (i"t«'  ^^)'  >»«»  guilty- 

not  being  with-      At  the  trial,  before  Martin^  B.,  at  the  first  Middlesex 

in  any  of  the  ex« 

ceptions  in  the  Sittings  in  the  present  Term,  it  appeared  that,  in  the  month 
bUi  of  lading.  ^^  December,  1851,  the  "Anne  Sophia"  was  at  Genoa, 
taking  in  cargo  as  a  general  ship,  and  the  cheese  in  ques- 
tion was  loaded  on  board,  and  three  bills  of  lading  sign- 
ed by  the  master  in  respect  of  it  The  bills  of  lading 
were  in  the  Italian  language,  and  all  substantially  in  the 
same  form ;  and  by  their  terms,  the  master  purported  to 
bind  himself  absolutely  to  deliver  the  cheese  safe  and  free 
from  damage  to  the  plaintiff  in  London.  He  was^  how- 
ever, examined  at  the  trial,  and  stated  that  he  was  ignor- 
ant of  the  Italian  language ;  and  that,  before  he  signed  the 
bills  of  lading,  they  were  read  to  him  by  the  broker  as  if 
the  ordinary  exception  contained  in  English  bills  of  lad- 
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ing,  viz.  "the  act  of  God,  the  Queen's  enemies,  fire,  and  1852. 
all  and  eveiy  other  danger  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever,  save 
risk  of  boats,  so  far  as  ships  are  liable  thereto,  excepted,'' 
was  contained  in  and  was  part  of  them ;  and  that  he  signed 
them  under  the  belief  and  on  the  understanding  that  they 
were  in  the  ordinary  English  form.  The  ship  sailed,  and 
arrived  in  London,  but  several  of  the  cheeses  (as  was  found 
by  the  jury)  were  eaten  and  damaged  by  rats  in  the  course 
of  the  voyage.  It  was  proved  by  the  master  that  he  had 
two  cats  on  board;  and  it  was  insisted  by  the  counsel  for 
the  defendants,  that  it  was  a  question  for  the  jury  whe- 
ther the  defendants  had  not,  by  keeping  the  cats,  excused 
or  relieved  themselves  from  the  charge  of  negligence  al- 
leged against  them.  The  learned  Judge,  however,  was  of 
opinion  that  this  was  not  a  question  for  the  jury,  and  he 
directed  them  that  damage  by  rats  was  not  within  the  ex- 
ception contained  in  the  English  bill  of  lading;  and  that 
if  they  believed  that  the  cheese  had  been  eaten  and  da- 
maged by  rats  in  the  course  of  the  voyage,  the  defendants 
were  responsible  to  the  plaintiff.  The  jury  having  found 
a  verdict  for  the  plaintiff,  damages  367.  ISs., 

Crowder  moved  for  a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  groimd  of  misdirection  (Nov.  8). 
— The  proper  question  for  the  jury  was,  whether  the  mas- 
ter did  all  that  a  prudent  man  ought  to  have  done  to 
guard  against  injury  from  rats;  and  if  so,  the  defendants 
are  not  liable  for  the  damage,  since  the  case  woidd  then 
fall  within  the  exception  as  to  "  danger  and  accidents  of 
the  seas."  The  master  of  a  ship  is  no  doubt  bound  to  take 
all  possible  care  of  the  cargo;  and  where  rats  occasioned  a 
leak  in  the  vessel,  whereby  the  goods  were  spoiled,  the 
master  was  held  responsible,  notwithstanding  the  crew,  by 
pumping,  &c.,  did  all  they  could  to  preserve  the  cargo  from 
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J859^  injury :  Dale  v.  HaU  (a).  But  the  position  invariably  laid 
down  by  writers  on  foreign  maritime  law>  and  adopted  in 
Abbott  on  Shipping  (&),  and  Story  on  Bailments  (c),  is,  that 
if  the  master  has  used  all  reasonable  precaution  to  prevent 
loss  from  rats  by  having  a  cat  on  board,  he  is  excused,  as  it 
would  then  be  a  loss  by  peril  of  the  sea  or  inevitable  ac- 
cident. Thus  Boccus  de  Navibus,  note  Iviii,  ''  Si  mures 
merces  oneratas  in  navi  rodant,  et  proinde  non  leve  dam- 
num mercatoribus  afferatur,  magister  navis  tenetur  mer- 
catoribus  damnum  resarciroi  quia  ipse  culpa  reus  est 
Tamen  si  nauta  domesticas  feles  in  navibus  tenet,  a  dict& 
culp&  est  excusandus ''  (d).  Again,  in  the  Consulado  de 
Mar  {e\  ^'  Si  quelques  marchandises  sont  endommag^es  dans 
le  navire  par  les  rats  faute  de  chat,  le  patron  est  tenu  h 
des  d^dommagemens,''  &c.  ^'  Si  un  avoir  %st  gat6  par  les 
rats,  le  seigneur  du  navire  en  doit  le  d^dommagement; 
mais  il  n'est  point  d^clar^  (dans  le  precedent  chapitre)  ce 
qui  devra  resulter  si  les  chats  sont  crev^s  dans  le  voyage. 
Les  chats  etant  crev^s,  les  rats  endommageant  la  merchan- 
dise avant  que  le  patron  soit  arrive  au  lieu  oii  il  pouvoit 
s'en  procurer;  si  arrive,  it  ce  lieu,  il  s'en  procure,  il  ne 
sera  point  tenu  a  des  d^dommagemens,  puisque  les  mer- 


(a)  1  Wils.  281.  agaxTittU :  Dig.  lib.  19,  tit  2,  law 

(6)  Page  371,  8th  edit.  13,  a.  6.'  '* 

(c)  Section  613.  (e)  Gap  Ixvi.  Ixvii.  ed  Talen- 

(cO  In  the  American  translar  da,  1539.    The  above  passage  is 

tion  of  Boccus  by  Joseph  Beed  dted  from  a  work  intitled  ^Con- 

Ingeraoll,  the   editor  observes,  solat  de  la  Mer,  ou  Pftndectes  du 

with  reference  to  the  above  paa-  Droit  Commercial  et  Maritime, 

sage— ^  This  doctrine  is  borrow-  Eaisant  loi  en  Espagne,  en  Italie^ 

ed  from  a  text  in  the  C^vil  Law,  a  Marseille,  et  en  Angleterre^  et 

which  we  insert,  that  the  reader  consults  par  tout  ailleurs  oomme 

may  judge  of  its  application :  '  If  raison  6crite ;  Traduit  du  Catalan 

a  fvJOjetr^  says  the  Digest^  ^hoA  en  Francais,   d'apres  IIBdition 

received  cloth  to  /uS,  and  the  rata  originale  de  Baroelonne,  de  Tan 

have  gnawed  and  ii/^wred  it^  he  U  1494.   Par  P.  B.  Boucher — ^Paris, 

antwerable  for  the  damage^  ho-  1808,  tom.  %  chap.  Izvii.  s.  127, 

oa/aee  he  ought  to  have  guarded  Izviii.  as.  128, 129." 
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chaadises  n'ont  point  et^  g&tes^  pas  sa  faute."  Em6rigon(a),  iSbfL 
after  citing  the  above  authority  (6),  observes,  ^'  Telle  est  la 
doctrine  de  tons  nos  auteurs:  Casaregis,  disa  23,  No.  73; 
Stracca  de  Navib.  part  3,  No.  48,  pag.  451 ;  Boccus,  ibid, 
not.  58;  Santema,  part  4,  No.  31 ;  Eiuicke,  tit  3,  art  19, 
No.  1,  pag.  723;  Targa,  cap.  28,  not  4,  pag.  119;  Cleirac 
Bor  le  Guidon  de  la  Mer,  ch.  5,  art  8.  Ces  auteurs  citent 
laloi  13,  a  6,  ffloccUiy  qui dddde que,  sifuUo  ves^imenta^- 
lienda  acceperit,  eaque  mures  roserint,  ex  locate  tenetur, 
quia  debuit  ab  h&c  re  cavere  (c)."  In  Storj  on  Bailments, 
sect  513,  reference  is  made  to  a  case  ofGarrigues  v.  Ooae(d), 
in  which  the  Supreme  Court  of  Pennsylvania  held,  that  a 
leak  occasioned  by  rats,  without  the  neglect  of  the  captain, 
is  a  peril  within  the  terms  of  a  policy  of  insurance.  The 
contrary,  however,  was  ruled  by  Lord  EUenborough  in  the 
case  of  Hunter  v.  Potts  (e). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  an  application  for  a  new  trial, 
made  by  Mr.  Growder  on  behalf  of  the  defendants,  on  the 
ground  of  misdirection.  The  cause  was  tried  before  my 
Brother  Martin,  at  the  first  Sittings  in  this  Term,  when  a 
verdict  was  found  for  the  plaintiffs.     The  declaration  was 


(a)  Trait6  des    Assurances,  precaution  de  mettre  des  chats  h 

Chap.  zii.  sect  iv.  bord,  le  patron  est  tenude  oedom- 

(b)  The  passage  in  Emerigon  mage.    Le  patron  ne  r6pond  pas 

is  as  follows: — ^"P.  S.  Dana  xm  du  dommage  caus^  par  les  rats, 

proodspendantennotreamiraut^  si  les  chats  qui  6taient  k  bord 

il  est  question  de  savoir  si  le  sont  morts  pendant  le  voyage, 

capitaine  est  tenu  des  dommages  pourvu  qu'au  premier  endroit  o^ 

causes  par  les  rats.    Void  quelle  11  a  touchy,  il  n'ait  rien  oubli6 

est  la  disposition  du  Conaulat  de  pour  s'en  procurer  d'autres." 
la  Mer,  Ch.  65  et  66.  (c)  See  ante,  p.  168,  note(d). 

^  Sila  merchandise  charg6e  dans         {<£)  1  Binnj,  Eep.  592. 
le  navire  se  trouve  rong^e  par         {e)  4  Camp.  203. 
les  rats^  et  qu'on  n*ait  pas  eu  la 
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1862.  in  the  ordinary  form,  by  the  plaintiff  (owner  of  goods) 
against  the  defendants  (shipowners)  for  damage  alleged 
to  have  occurred  by  the  negligence  of  the  defendants, 
owners  of  the  ship  "  Anne  Sophia^"  to  Parmesan  cheese, 
the  property  of  the  plaintiff,  on  a  voyage  from  Genoa  to 
London. 

[His  Lordship  then  stated  the  facts  and  ruling,  as  above 
set  forth ;  and  after  observing  that,  '^  for  the  purpose  of  the 
present  question,  it  was  to  be  considered  that  the  bills  of 
lading  were  in  the  ordinary  English  form,  for  the  direc- 
tion complained  of  was  founded  upon  the  supposition  that 
the  exception  above  referred  to  was  contained  in  the 
bills  of  lading,  and  that  the  plaintiff  was  bound  by  it,'' 
proceeded:] — ^We  are  of  opinion  that  the  direction  of  the 
learned  Judge  was  right. 

By  the  law  of  England,  the  master  and  owner  of  a  ge- 
neral ship  are  common  carriers  for  hire,  and  responsible 
as  such.  This,  according  to  the  well-known  rule,  renders 
them  liable  for  every  damage  which  occurs  during  the  voy- 
age, except  that  caused  by  the  act  of  God  or  the  Queen's 
enemies.  They,  however,  almost  universally  rec'feive  goods 
under  bills  of  lading  signed  by  the  master;  and  in  such 
case  the  liability  depends  upon  and  is  governed  by  the 
terms  of  the  bill  of  lading,  it  being  the  express  contract 
between  the  parties — the  owner  of  the  goods  on  the  one 
hand,  and  the  master  and  owner  of  the  ship  on  the  other. 

The  exception  contained  in  the  English  bill  of  lading, 
which  is  to  be  assumed  to  be  in  the  bUls  of  lading  in  the 
present  case,  will  be  found  in  "  Abbott  on  Shipping,"  p. 
280,  and  is  as  follows: — "The  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  danger  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted."  We  agree  with  the  learned  Judge,  that 
the  true  question  is,  whether  damage  by  rats  falls  within 
the  exception,  and  we  are  clearly  of  opinion  that  it  does 
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not.  The  only  part  of  the  exception  under  ^rhich  it  pos-  18^2. 
sibly  could  be  contended  to  fall  is^  as  '^  a  danger  or  acci- 
dent of  the  sea  and  navigation;"  but  this  we  think  in- 
cludes only  a  danger  or  accident  of  the  sea  or  navigation, 
properly  so  called,  viz.  one  caused  by  the  violence  of  the 
wind  and  waves  (a  vis  major)  acting  upon  a  seaworthy  and 
substantial  ship,  and  does  not  cover  damage  by  rats,  which 
is  a  kind  of  destruction  not  peculiar  to  the  sea  or  naviga- 
tion, or  arising  directly  from  it,  but  one  to  which  such  a 
commodity  as  cheese  is  equally  liable  in  a  warehouse  on 
land  as  in  a  ship  at  sea. 

In  moving  for  the  rule,  the  learned  counsel  for  the  de- 
fendants cited  various  foreign  writers  of  great  eminence 
and  authority :  Emerigon,  voL  1 ,  pp.  377, 378 ;  Consulado  de 
Mar,  cc.  66,  67;  Roccus,  n.  58;  Story  on  Bailments,  s. 
513.  The  foreign  authorities  first  above  mentioned  lay 
down  the  rule  distinctly,  that  a  ship's  master,  who  keeps 
cats,  is  excused  from  damage  by  rats.  But,  however  emi- 
nent their  authority,  and  however  worthy  of  attention 
and  consideration  their  works  are,  we  cannot  act  upon 
them  in  contradiction  to  the  plain  and  clear  meaning  of 
the  words  of  the  bill  of  lading,  which  is  the  contract  be- 
tween the  parties.  As  to  Mr.  Justice  Story,  he  very  care- 
fully confines  himself  to  stating  that  such  are  the  foreign 
authorities,  and,  as  it  seems  to  us,  avoids  expressing  his 
own  opinion  upon  the  point.  He  cites  a  case  in  the 
Court  of  Pennsylvania,  where  damage  by  rats  was  held  to 
be  a  peril  of  the  sea;  but  he  also  refers  to  another  case  in 
Kent's  Comm.  vol.  3,  p.  300,  where  the  contrary  is  stated 
to  be  law. 

It  was  strongly  insisted,  that  the  same  doctrine  was  laid 
down  by  Lord  Tenterden  in  his  book  on  Shipping,  p.  326; 
and  there  is  no  doubt  that  any  opinion  coming  from  him 
is  entitled  to  the  greatest  weight  and  consideration.  We 
do  not,  however,  think  that  Lord  Tenterden  can  be  under- 
stood as  laying  down  such  a  rule.     He  cites  the  passage 
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1852.  from  Roccus,  which  states  that  keeping  cats  on  board  ex- 
cuses the  ship-owner  from  damage  by  rats;  but,  imme- 
diately after,  states  that  to  be  merely  an  illustration  of 
the  general  principle,  by  which  masters  and  owners  are 
held  responsible  for  every  injury  that  might  have  been 
prevented  by  human  foresight  or  cara  Now,  whatever 
might  have  been  the  case  when  Roccus  wrote,  we  cannot 
but  think  that  rats  might  be  now  banished  from  a  ship  by 
no  ver^  extraordinary  degree  of  diligence  on  the  part  of 
the  master;  and  we  further  are  very  strongly  inclined  to 
believe,  that,  in  the  present  mode  of  stowing  cargoes,  cats 
wotdd  offer  a  very  slight  protection,  if  any,  against  rats. 
It  is  difficult  to  understand  how  in  a  full  ship  a  cat  could 
get  at  a  rat  in  the  hold  at  all,  or  at  least  with  the  slight- 
est chance  of  catching  it  But  that  Lord  TenJterden  can- 
not be  understood  as  contended  for  by  the  learned  coun- 
sel for  the  defendants  in  the  present  case,  is  evident  from 
the  authority  which  he  cites  for  his  view  of  the  law:  Bale 
V.  Hdle((i).  That  was  an  action  against  a  ship-master, 
who  carried  goods  for  hire.  It  was  contended  for  the  de- 
fendant at  the  trial,  that  the  plaintiff  had  proved  no  ne- 
gligence; and  it  was  proposed  to  prove,  that  the  defendant 
had  taken  all  possible  care  of  the  goods,  and  that  the  da- 
mage accrued  by  rats  having  made  a  leak  in  the  vessel, 
whereby  water  was  admitted;  and  that  thereupon  every 
thing  possible  was  done  to  pump  out  the  water  and  pre- 
vent the  damage  which  happened.  The  evidence  was  ad- 
mitted, and  the  defendant  obtained  a  verdict  A  new 
trial  was  moved  for  on  the  ground  that  the  evidence  was 
not  legally  admissible,  and  the  rule  was  made  absolute. 
The  Chief  Justice  stated,  that  the  evidence  ought  not  to 
have  been  received;  that  every  thing  was  Jiegligence  in  a 
carrier  or  hoyman  that  the  law  does  not  excuse;  that  he 
was  answerable  for  goods  the  instant  he  received  them, 

(a)  1  Wils.  281. 
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and  in  ali  events,  except  they  happened  to  be  damaged  by  ^  1862. 
the  act  of  God  or  the  King's  enemies.  This  is  the  case 
stated  by  Lord  Tenterden  in  the  part  of  his  book  above 
referred  to,  aa  one,  indeed  the  principal,  authority  upon 
the  subject,  and  we  entirely  concur  in  it;  and  it  seems  to 
us  conclusive  in  the  present  case. 

In  our  opinion,  the  application  of  the  principle  laid 
down  in  that  case  affords  the  only  true  rule  of  ascertain- 
ing*with  accuracy  and  certainty  the  liability  of  the  master 
and  owner  of  a  general  ship,  viz.  that  prim&  facie  he  is  a 
common  carrier,  but  that  his  responsibility  may  be  either 
enlarged  or  qualified  by  the  terms  of  the  bill  of  lading,  if 
there  be  one;  and  that  the  question,  whether  the  defend- 
ant is  liable  or  not,  is  to  be  ascertained  by  the  terms  of 
this  document,  when  it  exists. 

Rule  refused. 


Jackson  v,  Bubnham  and  Wife,  Administratrix,  &c.  ^ov.  25. 

-'^EBT  against  the  defendant  and  his  wife,  administra-  An  insolrent, 
trix  of  one  Beaumont,  for  meat,  drink,  lodging,  &a,  pro-  the  benefit  of 
vided  by  the  plaintiff  for  the  intestate.  '^\ lo^lj'^e 

Plea,  that,  before  the  commencement  of  the  quit,  the  fof.adebt 

^^  ,      ,  which  aocroed 

plaintiff  being  a  prisoner  in  actual  custody  within  the  to  him  after 
walls  of  a  certain  prison,  to  wit,  the  Debtors  Prison  for  ordeI*^d1)e- 
London  and  Middlesex,  upon  process  at  the  suit  of  one  Sj^^^j^^, 
G.  Lawrence,  for  the  recovery  of  a  certain  debt  then  due  lew  the  pro- 
from  the  now  plaintiff  to  G.  Lawrence,  did,  within  four-  eignee  inter- 
teen  days  next  after  the  commencement  of  the  said  actual  t^^.^^™ 
custody  of  the  now  plaintiff,  duly  and  according  to  the  ^  ]^^^ 
directions  and  provisions  of  the  statute  (1  &  2  Vict  c.  inwivcncy  ib 
110),  apply  by  petition  in  a  summary  way  to  the  Court  contains  an 

express  arer- 

ment  to  that 

effect:— Per  PoOockyCB^  Ald&rton^  B.,  and  PlaU^  B.;  Martin^  B.,  dnbitante. 


BURNHAM. 
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1852.  for  tbs  relief  of  insolvent  debtors  for  his  discharge  firom 
Jackson  ^^^^  custody,  according  to  the  provisions  of  the  said  Act, 
in  which  petition  the  now  plaintiff  stated  that  he  was 
willing  that  all  his  real  arid  personal  estate  and  effects 
should  be  vested  in  the  official  assignee  for  the  time  be- 
ing of  the  estate  and  effects  of  insolvent  debtors  in  Eng- 
land, according  to  the  provisions  of  the  said  Act,  and 
prayed  to  be  discharged  from  custody,  and  to  have  future 
liberty  of  his  person  against  the  demands  for  which  the 
now  plaintiff  was  then  in  custody,  and  against  the  de- 
mands of  all  other  persons  who  should  be,  or  claim  to  be, 
creditors  of  the  now  plaintiff  at  the  time  of  the  present- 
ing of  the  said  petition,  and  which  petition  was  then  duly 
subscribed  by  the  now  plaintiff,  and  was  forthwith  filed 
of  record  in  the  said  Court,  pursuant  to  the  directions  in 
the  said  Act  contained.  That,  on  the  filing  of  the  said 
petition,  the  Court,  in  pursuance  of  and  according  to  the 
statute,  ordered  that  all  the  real  and  personal  estate  and 
effects  of  the  now  plaintiff,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  the  plaintiff  and  his  family,  and  the 
working  tools  and  implements  of  the  plaintiff,  not  exceed- 
ing in  the  whole  the  value  of  202.,  and  also  all  the  future 
estate,  right,  title,  interest,  and  trust  of  the  now  plaintiff, 
in  or  to  any  real  or  personal  estate  and  effects  within  this 
realm  or  abroad,  which  the  now  plaintiff  might  purchase, 
or  which  might  revert^  descend,  or  be  devised  or  bequeath- 
ed, or  come  to  him,  before  he  should  be  entitled  to  his 
final  discharge  in  pursuance  of  the  said  Act,  according  to 
the  adjudication  made  in  that  behalf,  (or  in  case  the  now 
plaintiff  should  obtain  his  full  discharge  from  custody 
without  any  adjudication  being  made  by  the  said  Court) 
then  before  the  now  plaintiff  should  be  ftilly  discharged 
from  custody,  and  all  debts  due  or  growing  due  to  the 
now  plaintiff,  or  to  be  due  to  him  before  such  discharge, 
should  be  vested  in  one  S.  Sturgis,  then  and  still  being 
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the  provisional  assignee  of  the  estates  and  effects  of  in-  1852. 
solvent  debtors  in  England,  his  successors  and  assigns; 
which  said  order  was  then  duly  entered  of  record  in  the 
said  court,  and  notice  of  the  said  order  was  duly  pub- 
lished according  to  the  directions  of  the  said  court.  That 
afterwards,  and  before  the  commencement  of  this  suit,  the 
plaintiff  became  and  was  entitled  to  be  finally  discharged, 
and  was,  by  an  adjudication  and  order  of  the  Insolvent 
Debtors  Court  in  that  behalf  then  duly  made  upon  the 
said  petition,  in  pursuance  of  the  statute,  then  finally 
discharged  from  custody  as  such  insolvent  debtor.  That 
the  debt  in  the  declaration  mentioned,  and  every  part 
thereof,  was  contracted,  and  the  cause  of  action  in  respect 
thereof,  and  every  part  thereof,  accrued  due,  after  the 
order  in  this  plea  first  mentioned,  and  before  the  plaintiff 
so  became  entitled  to  his  final  discharge  and  was  dis- 
charged as  aforesaid,  and  the  said  monies  became  and 
were  payable  before  such  final  discharge;  and  thereupon, 
by  virtue  of  the  first-mentioned  order  and  of  the  statute, 
the  debt,  money,  and  cause  of  action  in  the  declaration 
mentioned,  and  all  the  right,  title,  and  interest  of  the 
plaintiff  of,  in,  or  to  the  same,  did  then  become,  and  were, 
and  are  vested  in  the  said  S.  Sturgis,  as  such  provisional 
assignee. — ^Verification. 
Demurrer,  and  joinder  therein  (a). 

JJowWrw  argued  in  support  of  the  demurrer  (Nov.  10th). 
— ^The  plea  is  bad  in  substance.  An  insolvent  has  a  right 
to  sue  for  a  debt  which  accrued  to  him  after  the  vesting 
order,  and  before  his  final  discharge,  unless  the  provision- 
al assignee  interferes  and  claims  the  debt;  and  this  plea 
contains  no  averment  to  that  effect.  By  the  35th  section 
of  the  1  &  2  Vict  c.  110,  any  person  imprisoned  for  debt 

(a)  The  plaintiff  demurred  ape-      for   not  shewing  that  the  pro- 
ciidly  on  several  grounds,  but  the      visional  assignee  interfered  or 
substantial  ground  only  was  ar-      claimed  the  debt, 
gaed,  viz.  that  the  plea  was  bad 

VOL.  VIII.  N  EXCH. 
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1868.       may  apply  by  petition  to  the  Court  for  the  Relief  of  In- 
Bolyent  Debtors  for  his  discharge;  and  in  such  petition  he 
is  required  to  state,  amongst  other  things,  that  he  is  willing 
that  all  his  real  and  personal  estate  and  effects  shall  vest 
in  the  provisional  assignee  for  the  time  being.    By  section 
d7>  upon  the  filing  of  such  petition,  the  court  is  required 
to  make  an  order,  vesting  in  the  provisional  assignee  all 
the  real  and  personal  estate  and  effects  of  the  prisoner 
(with  certain  specified  exceptions),  and  all  his  future  e^ 
tate,  **  and  all  debts  due  or  growing  due  to  such  prisoner, 
or  to  be  due  to  him  before  such  final  discharge,"'  &a ;  and 
such  order,  when  so  made,  shall,  without  any  conveyance 
or  assignment,  vest  all  the  real  and  personal  estate  and 
effects  of  such  prisoner,  and  all  such  future  real  and  per- 
sonal estate  and  effects  as  aforesaid,  of  every  nature  and 
kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the 
said  provisional  assignee.""    The  42nd  section  enables  the 
provisional  assignee  to  sue  in  his  own  name,  "tfthe  court 
shall  80  order,"  for  the  recovery  of  any  debts  of  the  prisoner. 
It  can  scarcely  be  contended,  that  an  insolvent  cannot  make 
a  binding  contract  between  the  time  of  the  vesting  order 
and  his  final  discharge;  otherwise  the  provisional  assignee 
could  not  claim  the  benefit  of  it.    Then  if  the  insolvent  has 
power  to  contract,  the  court  may  in  its  discretion  either 
order  the  assignee  to  sue  in  his  own  name,  or  allow  the 
insolvent  to  sue  as  a  trustee  for  his  estate.  Ford  v.  Dabbs  (a) 
is  no  authority  against  the  position  contended  for,  since 
the  only  point  there  decided  was,  that  a  debt  accruing  to 
an  insolvent  between  the  time  of  the  vesting  order  and  his 
final  discharge,  vests  in  his  assignee.    Herbert  v.  Sayer  (b) 
is  an  express  authority  that  an  uncertificated  bankrupt  may 
contract,  for  the  benefit  of  his  assignees,  and  sue  on  such 
contracts  in  his  own  name,  unless  the  assignees  interfere. 
The  same  principle  applies  to  the  Insolvent  Act. 

(a)  5  Man.  &  Gr.  309.  (b)  5  Q.  B.  966. 
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Montague  SniWiy  in  support  of  the  plea. — Herbert  v.  I86g. 
Sayer  was  decided  on  the  language  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16^  which  materially  differs  from  that  of  the 
Act  in  question.  The  127th  section  of  the  6  Geo.  4,  c.  16, 
enacts,  that  the  future  estate  and  effects  of  a  bankrupt, 
who  has  not  paid  15&  in  the  pound  under  a  second  com- 
mission, shall  vest  in  his  assignees,  ^^who  shaU  be  entitted 
to  seize  the  same,  in  like  manner  as  they  might  have  seized 
property  of  which  such  bankrupt  was  possessed  at  the 
issuing  the  commission.'^  Therefore,  unless  the  assignees 
interfere,  the  bankrupt  has  a  right  to  sue  on  his  contracts 
in  his  own  name.  But  the  37th  section  of  the  1  &  2  Vict 
c.  110,  declares,  that  the  order  of  the  Court  shall  vest  ab- 
solutely in  the  provisional  assignee  all  debts  due  or  to 
be  due  to  the  insolvent;  and  the  construction  contended 
for  by  the  other  side  would  import  to  the  section  the  words 
"  provided  the  assignee  interferes  to  claim  them."  [PlaUy 
B.,  referred  to  the  63rd  section  of  the  6  Geo.  4,  c.  16.] 
Ycvmg  v.  Rishworth  (a)  is  an  authority  that  this  plea  af- 
fords a  prim4  facie  answer,  and  that,  if  the  provisional  as- 
signee has  permitted  the  insolvent  to  sue,  that  fact  should 
have  been  replied. 

HcmkinSy  in  reply,  urged  that  Yoimg  v.  Rialmorffi  was 

overruled  by  Herbert  v.  Sayer- 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  R — In  this  case  the  declaration  was  for 
meat,  drink,  &;C.,  furnished  by  the  plaintiff  to  the  intestate 
in  his  lifetime.  There  was  a  plea,  that  before  action  the 
plaintiff,  being  a  prisoner,  duly  petitioned  the  Insolvent 
Court;  that  the  court  made  an  order  vesting  the  plain- 

(a)  8  A.  &  E.  470. 
n2 
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J^2^  tiflTs  real  and  personal  estate  and  all  future  effectSy  before 
his  discharge,  in  one  Samuel  Sturgis,  the  provisional  a^- 
signee.  The  plea  then  alleged  that  the  debt  to  which  the 
plea  applied  accrued  after  the  order  and  before  the  du;- 
charge.  To  this  plea  there  wqs  a  demurrer,  on  the  ground 
that  it  was  not  alleged  that  the  provisional  assignee  had 
interfered  or  claimed  the  debt. 

The  case  was  argued  before  us  on  the  10th  of  November 
last;  and  the  question  which  we  have  to  decide  is,  substan- 
tially,— whether  an  irisolvent  can  sue  for  a  debt  arising  after 
the  vesting  order  and  before  his  final  discharge,  if  the  pnh 
visional  assignee  does  not  interfere  to  claim  the  debt  The 
terms  of  the  statute,  1  &  2  Vict.  c.  IJO,  &  37,  are  no  doubt 
very  strong  and  clear.  [His  Lordship  read  the  section.} 
They  establish  the  right  of  the  provisional  assignee  as 
against  the  insolvent  and  every  other  person;  but  the 
question  is, — whether  the  defendants  can  set  ttp  this  "jus 
tertii,"  without  any  interference  by,  or  authority  front,  the 
provisional  assignee,  the  third  party. 

There  has  not  been  any  decision  upon  this  point  with 
reference  to  the  Insolvent  Debtors  Act;  the  case  oi Ford 
V.  Dabbs  (a)  was  cited,  but  it  does  not  dispose  of  the  ques- 
tion before  us.  The  Court  decided  in  that  case,  that  debts 
accruing  before  the  discharge  vest  in  the  provisional  as- 
signee, as  no  doubt  they  do;  but  the  precise  question  be- 
fore us  did  not  arise.  There  is  however  a  recent  decision  in 
a  Court  of  error  upon  a  similar  enactment  in  the  Bankrupt 
Law,  by  which  we  are  of  opinion  that  we  are  bound;  the 
case  is  Herbert  v.  Sayer  (b).  The  seventh  plea  in  that  case 
was,  that  the  plaintijBT  had  been  twice  a  bankrupt,  and  had 
not  paid  15s,  in  the  pound  under  the  second  commission, 
and  therefore  the  debt  in  question  belonged  to  the  as- 
signees. To  this  there  was  a  special  demurrer,  assigning 
for  cause  that  it  did  not  appear  that  the  assignees  had 

(a)  6  Man.  &  Gr.  309.  (b)  10  Q.  B.  965. 
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interfered.  On  the  argument  in  the  Queen's  Bench,  that  1852. 
Court  gave  judgment  for  the  defendant  on  the  seventh 
plea.  This  judgment  was  reviewed  in  the  Court  of  Exche- 
quer Chamber;  and  after  taking  time  to  consider,  that 
Court  reversed  the  judgment  of  the  Court  of  Queen's 
Bench,  and  gave  judgment  for  the  plaintiff  on  the  seventh 
plea.  The  statute  on  which  the  question  depended  was 
the  6  Geo.  4,  c.  16,  ss.  63,  127.  In  the  63rd  section  it 
is  expressly  enacted,  not  only  that  the  property  shall  vest 
in  the  assignees,  but  that  neither  the  bankrupt  nor  any 
one  claiming  under  him  shaU  have  power  to  recover  the 
debts  Ac;  yet  the  Court  held  that  the  bankrupt  had  a 
good  right  to  sue  except  as  against  his  assignees;  and  as 
the  plea  did  not  allege  their  interference,  it  did  not  con- 
tain a  complete  defence.  All  the  previous  cases  were  ad- 
verted to  in  the  judgment,  which  is  binding  on  us  as  the 
decision  of  a  Court  of  error,  and  is  entitled  to  great  respect 
as  a  very  elaborate  and  deliberate  judgment.  It  is  con- 
tended that  the  words  in  the  Insolvent  Act  are  not  pre- 
cisely the  same  as  those  of  this  Act  of  Parliament.  In  the 
first  place,  we  think  the  words  in  the  Bankrupt  Act  are  quite 
as  strong  as,  if  not  stronger  than,  those  of  the  Insolvent 
Act;  but  even  if  this  were  not  so,  we  think  it  very  unad- 
visable,  in  considering  the  construction  of  statutes  like 
these,  which  relate  to  similar  matters,  to  draw  fine  and 
minute  distinctions,  rendering  it  very  difficult  for  suitors 
to  know  by  what  rule  such  cases  are  governed.  We  think, 
therefore,  the  same  construction  ought  to  be  put  upon  si- 
milar provisions  in  insolvency  and  in  bankruptcy,  and  in 
bankruptcy  it  is  (quoad  us  sitting  here  in  this  Court)  res 
jvdicata. 

We  think,  therefore,  our  judgment  ought  to  be  for 
the  plaintiff.  We  have  given  as  the  foundation  of  our 
judgment  the  authority  of  a  decision  by  a  superior  Court; 
but  we  would  add,  that  the  doctrine  is  by  no  means  new, 
that  the  express  words  of  a  statute  may  be  controlled  and 
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1858.  confined  to  the  mischief  contemplated  by  the  Act:  see 
Mr.  Justice  Holroyd's  judgment  in  Edwards  v.  Bide  (a), 
where  it  was  held  that,  although  the  statute  9  Anxie,  a 
14,  s.  1,  makes  biUs  of  exchange  given  for  money  won  at 
play  utterly  void,  frustrate^  and  of  none  effect,  to  all  intents 
and  purposes  whatsoever,  any  law  &c.  to  the  contrary  in 
anywise  notwithstanding,  an  indorsee  of  such  a  bill  was 
held  entitled  to  recover  against  the  drawer  (the  winner) 
who  had  procured  the  acceptance  from  the  loser;  and  Mr. 
Justice  Holroyd  referred  to  the  case  of  ecclesiastical 
leases  under  the  13  Eliz.  c.  10,  &  3,  which,  although  de- 
clared to  be  utterly  void  &c.,  to.  all  intents  &a,  were  held 
good  between  the  parties;  the  object  of  the  statute  being 
to  prevent  injury  to  the  successors.  The  judgment,  there- 
fore, will  be  for  the  plaintiff  (6). 

Judgment  for  the  plaintiff. 

(a)  4  B.  &  Aid.  212.  the  law  in  the  same  way  as  we 
(6)  His  Lordship  said — ^I  should  ifwe  merely  looked  at  the 
should  however  add,  that  my  language  of  that  statute.  Enter- 
Brother  Martin,  who  heard  the  taining  that  doubt,  I  am  not  au- 
case  argued  along  with  my  Bro-  thorised  in  saying  that  this  is 
thers  Alderson,  Plattj  and  my-  also  the  judgment  of  my  Brother 
sel^  entertains  some  doubt  whe-  Martin;  he  did  nothoweverthink 
ther,  although  there  be  a  deci-  it  necessary  to  differ  from  us  by 
sion  on  the  Bankrupt  Act,  we  giving  a  separate  judgment,  bat 
are  not  boimd  by  the  express  merely  requested  me  to  state  that 
language  of  the  Act  in  question,  he  entertained  the  doubttowhich 
upon  which  there  has  been  no  I  have  adverted." 
positive  decision,  to  administer 
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The  Dublin  anb  Wioklow  Railway  Compant  v.  Black.       JVqv.  lo. 
JDeBT.— Hie  first  count  of  the  declaration  stated,  that  A  plea  of  in- 

fimcy,  to  an  ao- 

the  defendant  is  the  holder  of  fifteen  shares  in  the  Dublin  tion  for  nUway 
and  Wicklow  Railway  Company,  and  is  indebted  to  the  i^e  that  the 
plaintife  in  71.  IO5.  in  respect  of  a  call  of  10*.  upon  each  J^^*^^' 
of  the  said  shares;  whereby  an  action  hath  accrued  to  the  tract  within  a 
said  Ck>mpany  by  virtue  of  the  Companies  Clauses  Conso-  after  he  became 
lidation  Act,  1845,  of  the  Waterford,  Wexford,  WicUow  "^gj^^he- 
and  Dublin  Railway  Act,  1846,  and  of  the  Dublin  and  ther  the  plea 

^  ought  to  allege 

Wicklow  Railway  Act,  1851.    There  was  a  similar  count  that  the  infimt 
for  452.  in  respect  of  two  calls  of  12.  and  21.  upon  each  of  fon  the  caiia 
the  shares. — Breach,  non-payment.  **®**"®  ^'^ 

Plea. — ^That,  before  the  making  of  the  several  calls,  and 
before  the  plaintiffs  were  incorporated,  to  wit,  on  &c,  the 
defendant  contracted  with  certain  persons,  the  number 
and  respective  names  of  whom  are  to  the  defendant  un- 
known, but  who  were  then  promoting  the  incorporation  of 
the  plaintiffs,  to  take  the  said  shares,  and  then  subscribed 
to  the  capital  of  the  then  intended  corporation  of  the 
plaintiffs  to  the  amount  of  the  said  shares;  and  that  he 
became  and  was  the  holder  of  the  said  shares,  by  reason 
and  in  consequence  of  his  having  so  contracted  for  the 
said  shares,  and  so  subscribed,  and  not  otherwise;  and 
that,  at  the  time  of  his  so  contracting  and  subscribing  for 
the  said  shares,  the  defendant  was  an  infant  within  the 
age  of  twenty-one  years,  to  wit,  of  the  age  of  nineteen 
years.  That,  after  the  defendant  had  so  contracted  and 
subscribed  for  the  said  shares,  and  after  the  defendant  had 
become  and  was  of  the  full  age  of  twenty-one  years,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
defendant  disaffirmed  and  repudiated  his  said  contract 
and  subscription;  of  which  said  disaffirmance  and  repudia- 
tion the  plaintiffs  then  and  before  the  commencement  of 


Black. 


Ib2  EXCHEQUER  REPORTS. 

1852.        this  suit^  to  wit,  on  &c.,  had  due  notice.  That  the  defend- 
DuBLiN  ANB    ^^^  never,  after  he  attained  his  full  age  of  twenty-one 
WicKLow      years,  and  before  he  so  disaflSrmed  and  repudiated  as  afore - 
V.  said,  did  ratify  or  affirm  the  said  contract  or  the  said  sub- 

scription, or  derive  any  benefit  from  the  said  shares,  or 
any  or  either  of  them,  or  exercise  any  authority  over 
them  or  any  or  either  of  them,  or  have  any  possession  of 
any  certificate  or  other  instrument  of  title  relating  to 
them  or  to  any  or  either  of  them,  or  do  any  act  or  other- 
wise demean  himself  as  the  holder  of  the  said  shares  or 
any  or  either  of  them.  That  he  the  defendant  cannot 
ascertain,  nor  could  he  at  any  time  since  the  commence- 
ment of  this  suit  have  ascertained,  the  names  of  the  peiv 
sons  with  whom  he  so  contracted  as  aforesaid,  or  any  or 
either  of  them,  without  being  put  to  costs  and  damages. 
— Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  ex- 
pressed in  the  plea  that  the  defendant  disaffirmed  and  re- 
pudiated his  contract  and  subscription,  either  before  he 
became  of  age  or  within  a  reasonable  time  after;  and 
that  it  does  not  appear  from  the  plea  that  the  defendant 
did  not  disaffirm  and  repudiate  his  contract  and  subscrip- 
tion after  the  calls  became  payable. — Joinder  in  demurrer. 

Phipson,  in  support  of  the  demurrer. — In  the  case  of 
The  Cork  and  Bandon  Railway  Company  v.  Cazenove  (a\ 
the  Court  of  Queen's  Bench  considered  that  infant  share- 
holders were  under  a  statutory  liability  to  pay  railway 
calls.  That  doctrine  was  qualified  in  the  case  of  The 
North  Western  Railway  Company  v.  M'Michael(b\  where 
this  Court  decided,  on  the  authority  of  Ketiey's  case{c)  and 
Evelyn  v.  Chichester  (d),  that  an  infant  might  repudiate 

(a)  10  Q.  B.  936.  £lioUy  2  Bulflt.  69;  as  EetOe  v. 

(b)  6  Ixch.  114.  Miott,  KoU.  Abr.  731.  " 

(c)  Brown,  120 ;    as  Eetsey's         (d)  3  Burr.  1717. 
c€ue,  Cro.  Jac.  320;  as  Kirton  v. 


Black. 
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the  contract,  and  so  get  rid  of  his  liability.     But,  assum-        18/52. 
ing  that  this  is  a  contract  voidable  at  the  election  of  the    Dublin  and 
infant,  if  he  does  not  repudiate  it   during  infancy,  he    r^^^^ 
ought  to  do  so  at  full  age  or  within  a  reasonable  time        ^  «• 
after.   In  Holmes  v.  Blogg{a),  Dallas,  C.  J.,  says,  "I  agree 
that,  in  every  instance  of  a  contract  voidable  only  by  an 
infant  on  coming  of  age,  the  infant  is  bound  to  give  no- 
tice of  disaffirmance  of  such  contract  in  reasonable  time.'' 
This  plea  merely  alleges  that  the  defendant  repudiated 
after  he  became  of  full  age;  and  consistently  with  that  al- 
legation the  repudiation  may  have  taken  place  some  years 
after  his  majority.     By  not  repudiating  within  a  reason- 
ble  time,  he  prevents  the  Company  from  allotting  the 
shares  to  other  persons.    A  further  objection  to  the  plea 
is,  that  it  contains  no  allegation  that  the  repudiation  was 
before  the  time  when  the  calls  were  due. 

J.  Addison,  in  support  of  the  demurrer. — This  is  not  a 
contract  for  shares  in  an  existing  Company,  but  in  a  Com- 
pany intended  to  be  formed ;  and  therefore  the  case  is  not 
analogous  to  that  of  a  lease,  but  resembles  an  agreement 
for  a  lease,  which  is  ^clearly  void  as  against  an  infant 
Where  a  contract  by  an  infant  is  not  merely  voidable  but 
absolutely  void,  the  general  plea  of  infancy  is  a  good  bar. 
But  assuming  that  it  would  not  suffice  here,  this  plea  dis* 
closes  a  sufficieilt  repudiation  of  the  contract.  It  is  aver- 
red that  the  defendant  disaffirmed  and  repudiated  his  con- 
tract, of  which  disaffirmance  and  repudiation  the  plain- 
tiffs had  notice.  A  similar  allegation  was  held  a  sufficient 
prima  facie  answer  in  the  case  of  The  Newry  a/nd  Ennis' 
kitten  Railway  Company  v.  Coombe  (b).  It  is  alleged  that 
the  defendant  never  derived  any  benefit  from,  or  exercis- 
ed any  dominion  over,  the  shares,  so  that  no  intendment 
of  benefit  can  arise.  In  the  case  of  The  North  West- 
id)  8  Taunt.  35 ;  S.  C,  I  B.  Moo.  466.         (b)  3  Exch.  565. 
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1862.       em  Railway  Company  v.  M^M%chael(a)f  the  defendant 
Dublin  and    ^^^  ^^^  absolute  interest  in  the  shares  by  virtue  of  his 
R1AWA7  Gob  ^^*"^*>  *^^  *^^  P^®^  contained  no  averment  of  repudia- 
«.  tion.    In  the  case  of  The  Cork  and  Bandon  Railway  C<mr 

pa/ny  v.  Caaenove(b),  non-repudiation  was  considered  equi- 
valent to  ratification  at  full  age.  So  in  Ketiey'e  case  it  was 
held  that>  if  an  infant  lessee  continues  in  possession  of 
the  land  after  he  is  of  age,  that  is  a  ratification  of  the 
contract,  and  renders  him  liable  for  the  arrears  of  rent 
The  principle  of  those  authorities  is,  that  the  infant  im- 
pliedly affirms  by  not  disaffirming  within  a  reasonable 
time  after  he  is  of  age;  but  here  there  is  an  express  aver^ 
ment  that  the  defendant  never  ratified  the  contract 
Whether  the  repudiation  was  within  a  reasonable  time^ 
is  matter  of  evidence  upon  the  question  of  fact  whether 
there  was  a  valid  repudiation.  There  is  no  authority 
that  an  infant  may  not  repudiate  even  after  the  call  is 
due.  This  Court,  in  their  judgment  in  the  case  of  The 
Hforih  Western  Raikoay  Company  v.  M^Michaei,  express 
an  opinion  that  the  liability  would  cease,  though  the 
avoidance  might  not  have  taken  place  till  the  call  was 
due. 

Feb  Curiam  (c). — ^We  are  all  of  opinion  that  the  plea  is 
bad,  for  not  allying  that  the  defendant  repudiated  within 
a  reasonable  time  after  he  became  of  age.  The  defendant 
may  have  liberty  to  amend,  otherwise  judgment  for  the 
plaintiffs  (cQ. 

(a)  5  Exch.  114.  PlaU,  B.,  and  Martin,  B. 

(b)  10  Q.  B.  030.  (d)  No  amendment  was  made, 

(c)  Pollock,  C.  B.,  Aldenan,  B.,     and  the  pLuntifb  had  judgment 
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Cope  and  Another  v.  Albihson.  j^^  ^^ 

JLhE  declaration  stated  that,  at  the  time  of  the  making  a  dedantioii 
of  the  promise,  &a,  John  Albinson  the  younger,  (being  ^^j^^^ 
the  same  J.  Albinson  the  younger  mentioned  in  the  in-  to  the  plaintiff 
stroment  in  writing  hereinafter  set  forth),  was  indebted  to  ISi^  the  de- 
the  plaintiflGs  in  the  sum  of  663i  9a  8cL;  and,  beu^g  so  in-  ^'J^*'^^ 
debted,  one  A.  Yarley  (being  the  same  person  as  the  A.  ^te  to  the 
Yarley  in  the  instrument  in  writing  hereinafter  mention-  low8:^*«With- 
ed),  for  and  on  behalf  of  and  as  the  agent  of  the  defend-  ^y^^S 
ant,  and  then  being  thereunto  lawfully  authorised  in  that  ^^^  ™*y  ^**^ 

"^  proper  to  take, 

behalf  by  the  defendant,  by  the  said  instrument  in  writ*-  Mr.  A.  (the  do- 
ing signed  by  A.  Yarley,  then  being  such  agent,  and  ad-  toptyacoi^ 
dressed  to  the  plaintiffs,  promised  the  plaintiffs  in  the  ^**TOmd*Mi" 
words  and  figures  following  (that  is  to  say): — "Messrs.  yoafaca>imt 
Cope  &  Miller:  Without  prejudice  to  any  proceedings  you  nephew  j.,  on 
may  think  proper  to  take,  Mr.  Albinson  of  this  town,  land  ^i^^^m^ 
surveyor  (meaning  the  defendant),  offers  to  pay  a  compo-  ^^'^g^^^^ 
sition  of  seven  shillings  in  the  pound  on  your  account  your  accepting 
against  his  nephew  John  Albinson  the  younger,  and  on  thank  yon  to 
your  giving  proper  indemnification  to  both.    In  the  event  ^u  partkuiaw 
of  your  accepting  the  offer,  I  will  thank  you  to  forward  ?^^^'^™*' 
me  full  particulars  of  your  account,  in  order  that  the  the  same  maj 
same  may  be  properly  examined. — A.  Yablby."    Aver-  amined."  Aver- 
ment, that  the  plaintiffs  accepted  the  said  offer  of  the  ^M^ntifftJjMpt- 
defendant,  and  thereupon  then  forwarded  the  full  par-  «i  the  offer, 

*^  .        -^         and  thereupon 

ticulars  of  their  account  to  A.  Yarley,  as  and  so  being  such  fbnrarded  fui 
agents  and  pursuant  to  the  terms  in  the  instrument  in  writ-  EisaccoaQt; 
ing  in  that  behalf  mentioned.  And,  although  the  plaintiffs  ^e^^iSS^L 
have  always  been  ready  and  willing,  and  on  &c.,  offered  aiway»  ^. 

reaQT  and  will* 

to  give  a  proper  indemnification  in  that  behalf  to  both  J.  ing,  and  offered, 
Albinson  the  younger  and  the  defendant,  of  which  they  ^^^^^Son, 

yet  the  defend- 
ant has  not  paid 

the  eompotition: — Held  bad  on  general  demurrer,  as  not  shewing  any  binding  contract,  but  a  mere 

offer  to  pay. 
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^Q^^  ^      then  respectively  had  notice,  and  although  a  reasonable 
time  for  the  payment  of  the  said  composition  had  elapsed 
before  the  commencement  of  this  suit,  yet  the  defendant 
hath  not  paid  the  same. 
Demurrer  (a),  and  joinder  therein. 

Cowling,  in  support  of  the  demurrer. — ^The  declaration 
is  bad  in  substance.  There  was  no  complete  agreement 
on  the  part  of  the  defendant  to  pay  the  composition,  but 
a  mere  proposal  It  does  not  appear  that  the  defendant 
knew  the  amount  of  the  plaintiffs'  claim.  The  letter  uses 
the  word  "offer,"  not  "promise.''  [Parker  B.— The  de- 
fendant offers  to  pay  upon  a  proper  indemnification  being 
given  to  both ;  and  there  is  no  averment  that  such  indem- 
nification has  been  given.] 

The  Court  then  called  on 

Milward  to  support  the  declaration. — There  is  a  suffi- 
cient binding  agreement  The  payment  of  the  composi- 
tion and  the  giving  of  the  indemnification  are  to  be  con- 
temporaneous acts.  If  the  construction  of  the  other  side 
be  correct,  the  indemnity  must  be  given  before  the  money 
is  paid.  [Parke,  B. — This  is  an  agreement  for  a  composi- 
tion upon  terms  thereafter  to  be  settled,  and  is  like  a  con- 
tract for  the  purchase  of  an  estate  for  such  a  sum  as  the 
parties  may  think  fair.]  Traver  v. (6)  is  an  au- 
thority that  an  action  may  be  maintained  on  a  promise  to 
pay  so  much  as  the  plaintiff  shall  prove  to  be  due,  although 
no  proof  has  been  made  before  action  brought.  [Parke, 
B. — Here  the  word  "offer"  is  used  in  its  proper  sense; 
and  the  defendant  is  not  bound  to  pay  unless  the  plaintiff 
^ves  the  indemnity.    Alderson,  B. — The  meaning  is  this: 

(a)  The  defendant  demurred     was  argued, 
specially  on  several  grounds,  but         (h)  Sid.  67. 
the  substantial  objection  alone 
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''  I  offer  to  pay  you  a  composition,  upon  the  account  being 
examined  and  settled,  and  upon  receiving  a  sufficient  in- 
demnity/^] 

Pee  Curiam  (a). — ^There  must  be  judgment  for  the  de- 
fendant 

Judgment  for  the  defendant. 

(a)  PoUock,  C.  B.,  Parke,  B.,  Aldenan,  B.,  and  PlaU,  B. 


Heknino  v.  Burnet.  iir^.  17. 

A  RESPASS  for  breaking  and  entering  a  close  of  the  xhe  pkinti^ 
plaintiff,  situate  in  the  parish  of  Radipole,  in  the  county  ^"»  ^ 
of  Dorset,  and  with  feet  in  walking,  and  with  cattle  and  ofaomeiaiid, 
carriages,  trampling  upon  and  spoiling  the  soil,  &c.  upon,  conrejed 

The  defendant  pleaded  (inter  alia)  fourthly:— That  be-  ^^l^^ 
fore  the  said  time  when,  &c.,  the  plaintiff  was  seised  in  house,  with  a 

coach-ooQie 

his  demesne  as  of  fee  of  and  in  the  close  in  the  declara-  and  stable  at 
tion  mentioned,  and  thereupon,  by  an  indenture  made  the  ©ffand  a  fidSC 
11th  of  July,  1849,  between  the  plaintiff  of  the  first  part,  ^«^*''^'** 
the  defendant  of  the  second  part,  and  one  Bartholomew  waters,  ease- 
Bumet  of  the  third  part  (after  reciting  indentures  of  lease  the  dwelling- 
and  release,  dated  the  19th  and  20th  of  April,  1831,  where-  fidTbStg- 
by  a  piece  of  land,  situate  at  Radipole,  was  conveyed  to  "*?'  **f/^^y 

enioveci  tnere* 

such  uses  as  the  plaintiff  should  by  deed  appoint),  the  with,  with  free 
plaintiff  did,  for  the  consideration  therein  mentioned,  ap-  gie8s,^egTe«^ 
point  parcel  of  the  said  piece  of  land,  together  with  the  S'eSSit' 

with  cattle  and 
carriages,  over  the  carriage-road  and  foot-path  leading  to  the  said  dwelling-hooses,  coach- houses, 
and  stables,  in  the  occupation  of  F.  N.  and  the  defendant  Prcrioas  to  the  time  of  this  conveyance, 
a  private  road  was  used  tor  carriages,  cattle,  &c.,  from  the  tumpike-road  to  the  defendant's  coach- 
house and  stable,  and  field,  from  which  road  there  was  a  gate  into  the  field.  The  defendant  after- 
wards pnUed  down  his  coach  house  and  stable,  and  built  a  wall  across  the  private  road,  near  their 
former  site,  (inclosing  a  portion  of  the  road  which  had  been  conveyed  to  hun  in  fee),  and  he  also 
opened  a  gate  at  the  mrther  comer  of  his  field  into  the  private  carriage-road,  which  he  used  instead 
of  the  fomer  igate,  and  drove  cattle  and  carriages  along  the  road  into  the  field  and  back  again : — 
HeU^  that  the  defendant  was  liable  in  trespass,  inasmu -h  as  the  grant  of  all  ways  to  the  field  belong* 
ing  or  nsnally  enjoyed  therewith,  extended  only  to  the  user  of  the  way  as  it  existed  at  the  time 
of  the  giant  through  the  then  existing  gate,  and  the  express  grant  was  of  a  right  of  way  to  the 
dwelling-house,  coach-house,  and  stable  only. 
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1852.  mesfloagesy  coach-houses,  and  stables  erected  thereon,  to 
(amongst  other  uses)  the  use  of  the  defendant^  his  heurs 
and  assigns  for  ever;  ''And  the  plaintiff  did  thereby  grant 
unto  the  defendant  and  his  heirs,  free  liberty  of  ingress, 
egress,  and  regress  unto  the  defendant,  his  heirs,  &c.,  and 
his  and  their  servants,  with  cattle,  carts,  and  other  car- 
riages, in,  over,  and  upon  the  carriage-road,  and  for  the 
defendant,  his  heirs,  &&,  over  and  upon  the  footpath  leading 
to  the  messuages,  coach-houses,  and  stables,  in  the  seyeral 
occupations  of  W.S.  Ferris,  O.Newenham,  and  the  defendant, 
in  common  with  the  plaintiff,  his  heirs,  and  his  and  their 
servants."  The  plea  then  averred  that,  by  virtue  of  the  in- 
denture and  of  the  statute  of  uses,  the  defendant  became 
seised  in  fee  of  the  said  piece  of  land,  messuages,  &c.,  and 
entitled  to  the  said  liberty  of  ingress,  egress,  and  regress^ 
&c. ;  that  the  carriage-road  and  footpath  in,  over,  and  upon 
which  such  liberty  was  granted,  were  the  close  of  the 
plaintiff  in  the  declaration  mentioned,  and  in  which,  &a, 
and  that  the  defendant,  having  occasion  to  use  the  car- 
riage road  and  footpath,  did  then  pass  and  repass  on  foot» 
and  with  cattle  and  carriages,  &c.,  quae  sunt  eadem. — ^Veri- 
fication. 

The  fifth  plea,  after  stating,  as  above,  the  appointment 
by  the  plaintiff  of  the  said  piece  of  land  to  the  defendant 
in  fee,  proceeded: — "  And  the  plaintiff  did  thereby  grant 
unto  the  defendant,  his  heirs,  &€.,  all  ways,  waters,  ease- 
ments, advantages,  &a,  to  the  said  piece  or  parcel  of  land 
belonging  or  in  anywise  appertaining  or  usually  held,  occu- 
pied, or  enjoyed  therewitL'"  The  plea  then  averred,  that 
the  defendant  became  seised  in  fee  of  the  said  piece  of 
land  so  appointed,  and  ''  entitled  to  use  all  ways,  ease- 
ments, and  advantages  whatsoever  therewith  usually  oc- 
cupied and  enjoyed;'"  that  the  occupiers  for  the  time  be- 
ing of  the  said  piece  of  land  "  have  been  used  to  have  and 
enjoy  a  certain  way,  to  wit,  from  a  certain  public  high- 
way in  tlie  county  aforesaid,  and  also  through,   over, 
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and  along  the  close  in  the  declaration  mentioned^  and  in  ^2^^ 
which,  &c.,  towards,  unto,  and  into  the  said  piece  of  land 
so  appointed  to  the  defendant,  and  so  back  again,  &c.,  to 
go,  return,  pass,  and  repass,  on  foot  and  with  horses,  &c., 
at  all  times  of  the  year,  at  their  free  will  and  pleasure;" 
that  the  defendant,  being  so  seised  of  the  said  piece  of 
land,  and  entitled  to  such  way,  at  the  said  time  when, 
&a,  did  pass  and  repass  on  foot,  and  with  cattle  and  car- 
riages, &C.,  from  the  last-mentioned  public  highway,  into, 
through,  oyer,  and  along  the  close  in  which,  &a,  unto  and 
into  the  said  piece  of  land,  and  so  back  again,  &c.;  quae 
sunt  eadem. — Verification. 

The  plaintiff,  to  the  fourth  plea,  new  assigned  that  the 
defendant,  with  feet  in  walking,  and  with  the  feet  of  cat- 
tle, &&,  trod  down  and  damaged  the  said  close  upon  other 
and  different  occasions  than  when  the  defendant  had  oc- 
casion to  use  the  said  way  as  in  the  fourth  plea  men- 
tioned, and  for  other  and  different  purposes  than  for  the 
use  thereof 

The  plaintiff  replied  to  the  fifth  plea,  by  traversing  that 
occupiers  of  the  said  piece  of  land  had  been  used  to  have 
andenjoy  the  way  therein  alleged,  concluding  to  the  coun- 
try. He  also  new  assigned  in  terms  similar  to  the  new 
assignment  to  the  fourth  plea. 

The  defendant  joined  issue  on  the  replication  to  the 
fifth  plea,  and  pleaded  not  guilty  to  the  new  assignments. 

At  the  trial,  before  PlaM,  B.,  at  the  last  Dorsetshire 
Assizes,  the  following  facts  appeared: — ^The  plaintiff,  be- 
ing the  owner  in  fee  of  some  land  at  Badipole,  in  Dorset- 
shire, a  portion  of  which  was  built  upon,  by  indenture  of  the 
11th  of  July,  1849,  sold  and  conveyed  to  the  defendant  two 
dwelling-houses  A  (which  the  defendant  afterwards  con- 
verted into  one),  togetherwith  the  coach-house  and  stable  at 
the  back  thereof,  B,  and  a  field  C,  '^together  with  all  houses, 
outhouses,  edifices,  buildings,  ways,  waters,  watercourses, 
trees,  woods,  underwoods,  hedges,  ditches,  fences,  profits,  pri- 
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l^^^  vilegeB,  easements,  advantages,  rights,  commodities,  emoln- 
ments,  and  appurtenances  whatsoever,  to  the  said  piece  or 
parcel  of  land,  messuages  or  dwelling-houses,  coach-house, 
stable,  and  hereditaments,  or  any  part  or  parts  thereof  be- 
longing or  in  anywise  appertaining,  or  usually  held,  occu- 
pied, or  enjoyed  therewith,  together  with  free  liberty  of  in- 
gress, egress,  and  regress,  unto  the  said  C.  Burnet  (the  de- 
fendant), his  heirs,  appointees,  and  assigns,  and  his  and 
their  friends,  servants,  and  workmen,  with  cattle,  carts, 
and  other  carriages,  in,  over,  and  upon  the  carriage-road, 
and  for  the  said  C.  Burnet,  his  heirs,  appointees,  and  assigns, 
friends  and  servants,  over  and  upon  the  foot-path,  both 
coloured  red  in  the  said  plan  (drawn  on  the  conveyance) 
leading  to  the  messuages  or  dwelling-houses,  coach-houses 
and  stables,  in  the  several  occupations  of  W.  8.  Ferris,  O. 
Newenham,  and  the  said  C.  Burnet,  in  common  with  the 
said  J.  Henning  (the  plaintiff),  his  heirs  and  assigns,  and 
his  and  their  tenants."  Previous  to  and  at  the  time  of  this 
conveyance,  a  private  road  D  D  D  (see  Plan  1)  was  used  for 
carriages,  cattle,  &c.,  from  the  turnpike  road  to  the  coach- 
house and  stable  B,  and  to  the  field  C,  purchased  by  the 
defendant,  which  field  was  entered  at  a  gate  £.  The  site 
of  a  part  of  this  road  P  F,  lying  at  the  back  of  the  de- 
fendant's houses,  was  also  conveyed  in  fee  by  the  said 
deed.  The  defendant  afterwards  pulled  down  his  coach- 
house and  stable  B,  and  built  a  wall  Gr  (see  Plan  2) 
across  the  road,  near  their  former  site.  He  then  opened 
a  gate  from  his  field  C,  at  the  point  H,  into  the  road 
D  D  D,  which  he  used  instead  of  the  former  gate.  The  ac- 
tion was  brought  in  respect  of  trespasses  committed  by 
cattle  and  carriages  passing  backward  and  forward  along 
the  private  road  D  D  D,  through  the  gate  H  into  the 
field  C.  The  defendant  contended,  first,  that  under  the 
terms  of  the  conveyance  and  grant  to  him,  set  out  in 
the  fourth  plea,  he  was  entitled  to  open  a  gate  from 
his  field  at  the  point  H,  and  to  cause  cattle  and  car- 
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1852.  riages  to  pass  backwards  and  forwards  through  that  gate 
into  the  private  road  D  D  D;  secondly,  that  he  was  en- 
titled to  use  that  road  as  a  road  which  had  been  used  by 
the  occupiers  of  the  field  C  under  the  terms  of  the  deed ' 
granting  him  "  all  ways  usually  held,  occupied,  or  enjoyed 
therewith,''  as  mentioned  in  the  fifth  plea. 

The  jury,  under  the  direction  of  the  learned  Judge, 
found  a  verdict  for  the  plaintiff  on  all  the  issues,  except 
those  on  the  fourth  and  fifkh^pleas  and  on  the  new  assign- 
ments, leave  being  reserved  for  the  plaintiff  to  move  to 
enter  a  verdict  for  him  on  those  issues  and  on  the  new  as- 
signment. 

Crowder  having  obtained  a  rule  nisi  accordingly, 

Slade  and  TapreU  shewed  cause. — The  defendant  was 
justified  in  opening  the  new  gateway  from  his  field,  in  or- 
der to  get  into  the  private  carriage  road.  The  general 
terms  of  the  grant  entitled  the  defendant  to  use  that  road 
as  a  means  of  access  to  his  field,  whether  the  coach- 
house and  stable  were  pulled  down  or  remained.  AUan 
V.  Oomme{d)  will  be  relied  on  by  the  other  side;  but  that 
was  the  case  of  a  reservation  and  not  of  a  grant  of  a  right 
of  way.  [Parke,  B. — In  AUan  v.  Oomme  a  more  strict 
rule  was  laid  down  than  I  should  have  been  disposed  to 
adopt;  for  it  was  said  that  the  defendant  was  confined  to 
the  use  of  the  way  to  a  place  which  should  be  in  the  same 
predicament  as  it  was  at  the  time  of  the  making  of  the 
deed.  No  doubt,  if  a  right  of  way  be  granted  for  the  pur- 
pose of  being  used  as  a  way  to  a  cottage,  and  the  cottage  is 
changed  into  a  tan-yard,  the  right  of  way  ceases;  but  if 
there  is  a  general  grant  of  all  ways  to  a  cottage,  the  right 
is  not  lost  by  reason  of  the  cottage  being  altered.]  In 
Allan  V.  Oomme,  the  right  of  way  was  to  a  place  specifi- 
cally mentioned;  here  the  words  "leading  to"  are  merely 

(a)  11  A.  &  E.  759. 
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descriptive  of  the  locality  of  the  way,  and  not  intended  to 
define  the  terminus.    [Parke,  B. — Suppose  a  person  grants 
a  right  of  way  over  his  land  from  a  carriage-road  to  the 
dwelling-house  of  the  grantee,  the  latter  would  have  no 
right  to  open  a  way  into  his  field  so  as  to  drive  cattle  to 
and  from  the  field  over  the  grantor's  land,  for  that  would 
impose  a  very  different  servitude.     You  would  read  this 
as  a  grant  of  a  way  over  the  carriage-road  to  every  part  of 
the  field,  instead  of  its  being  a  way  to  the  dwelling-house 
and  stable  only.]  If  it  be  so  limited,  the  right  would  cease 
if  all  the  buildings  were  puUed  down.     The  case  of  pre- 
scription affords  some  analogy.     If  a  man  prescribe  to  a 
thing  which  is  totally  destroyed,  the  prescription  is  gone: 
Com.  Dig.  "  Prescription"  (G.)   [Parke,  B.— The  defendant 
would  still  be  entitled  to  go  to  the  spot  where  the  build- 
ings formerly  stood.    Alderson,  B. — Suppose  a  grant  of 
way  to  a  particular  corner  of  a  field;  no  doubt  the  grantee 
could  go  to  no  other  part.     Then,  if  there  is  a  user  as  to 
a  particular  corner,  the  user  must  be  construed  in  the 
same  way  as  the  grant.]  Further,  the  defendant  is  entitled 
to  use  the  way  in  the  manner  complained  of  by  virtue  of 
the  grant  of  "  all  ways  usually  held,  occupied,  or  enjoy- 
ed" with  the  dwelling-house.     [Alderson,  R — How  can  it 
be  a  way  "  usually  enjoyed  therewith,"  when  it  was  not 
in  existence  until  the  defendant  made  it?] — They  also 
cited  Saunders  v.  Newham(a), 

Crowder  and  Hodges  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Pollock,  C.  B. — The  rule  must  be  absolute.  The  grant 
was  of  a  way  to  the  dwelling-house,  coach-house,  and 
stable  only,  and  not  to  the  field;  and  there  is  no  evidence 
of  a  user  of  any  other  way. 

(a)  1  B.  &  Aid.  258. 
02 


1862. 
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1852.  Pabke^  6. — One  ground  upon  which  it  is  sought  to 

justify  the  trespass  is,  that  hj  the  terms  of  the  grant  there 
was  a  right  of  way  over  the  private  road  to  every  part  of 
the  field.  If  the  defendant  cannot  establish  that,  he  is 
not  entitled  to  succeed.  The  case  of  AUa/n  v.  Oomme(a) 
would  probably  authorise  us  to  make  this  rule  absolute. 
I  confess,  however,  that  I  do  not  concur  to  the  full  extent 
of  the  doctrine  there  laid  down,  although  that  decision 
may  be  supported  by  the  context,  because  it  was  a  reser- 
vation of  a  right  of  way  to  that  space  only,  which  was 
then  used  as  a  woodhouse,  and  was  not  like  the  case  of  a 
general  grant  of  a  way  to  Greenacre,  which  would  mean 
for  whatever  purpose  the  field  was  used,  unless  Jimited  by 
the  context  Here  the  right  was  to  go  to  the  dwelling- 
house,  coach-house,  and  stable,  and  that  does  not  justify 
the  defendant  in  going  to  the  field.  Then  it  is  argued, 
that  there  was  an  implied  grant  of  this  way,  by  reason  of 
the  grant  of  all  ways  enjoyed  with  the  dwelling-house  and 
field  at  the  time  of  the  conveyance.  Now  the  way  then 
used  was  to  pass  the  defendant's  land  at  the  end,  and  go 
from  thence  into  the  field.  That  does  not  authorise  the 
defendant  to  go  any  way  except  through  the  old  gateway. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute, 
(a)  11  A.&E.759. 
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1852. 

Ex  parte  Story.  Nov,  16. 

X  HIS  was,  a  motion  for  a  rule  to  shew  cause  why  a  writ  Where  a  Court 
should  not  issue,  directed  to  the  Lord  Bishop  of  London,  uon^J^^fjI^t, 
the  Judge,  and  the  other  officers  of  the  Consistorial  Court,  mere.>"^«iar- 

_        ^_.     ,      ,    ^  ,  .  ,  itiea  in  Uie  pro- 

and  to  Elizabeth  Story,  the  party  promoting  the  cause  of  oeedings  in  the 
Story  V.  Story y  prohibiting  them  from  further  proceeding  foUia^y^^ond 
in  the  above  cause,  or  prohibiting  them  from  further  pro-  ^on.^"*^^^ 
ceeding  in  the  matter  of  two  monitions,  alleged  to  be  de-      ^"^  Augnst, 

1850,  a  par^ 

creed  on  or  about  the  9th  day  of  June,  1852,  in  the  said  was  cited  to 

caiiqp  appear  in  the 

cause.  Consiatorial 

It  appeared  by  the  affidavits  in  support  of  the  motion,  ^^•*^""". 

that,  on  the  1st  of  August,  1850,  Story  had  been  cited  to  iMtituted 

appear  before  the  Judge  of  the  Consistorial  Court  of  the  hia  wife  for  ro^ 

Bishop  of  London,  to  answer  in  a  suit  of  Story  v.  Story ^  ^^^^^^' 

brought  against  him  by  his  wife  Elizabeth,  for  restitution  ^!lj^*5" 

of  conjugal  rights.    Mr.  Story  duly  appeared,  and  objected  heard.   After 

(inter  alia)  to  the  jurisdiction  of  the  Court     On  the  26th  pro<»edin^in 

of  April,  he  received  the  following  notice  from  his  wife's  ^^jnJ'**^® 

proctor : —  \^B\^  two  de- 

crees,  ordering 

''  Doctors  Commons,  April  26th,  1852.       him  to  receive 
"  I  beg  to  give  you  notice,  that,  on  the  next  Court  day,  ^o^j  d&mony, 
the  30th  instant,  I  intend  to  move  the  Judge  to  make  his  ^"|^®  ^^ 
order  upon  you,  to  take  your  wife  home  and  treat  her  with  without  any 
conjugal  affection,  and  to  certify  that  you  have  done  so  by  thereofto^him! 
the  following  Court  day.    I  shall  also  move  the  Judge  to  ^p^^^he^ 
pronounce  you  in  contempt,  for  not  having  obeyed  the  two  wc«v«^  notice 
monitions  served  on  you  for  the  alimony  now  due  to  Mrs.  and  also  that,  if 
Story,  that  the  same  may  be  signified."      Yours,  &c.,  thenl,  hTU^ 

E.  CrICKETT."      he  held  in  con- 
tempt: — 
HM,  that  tiie 

Story  accordingly  appeared  before  the  Judge,   when  ^e^^^S^ 

eren  if  required 
by  the  practice  of  the  Ecclesiastical  Court,  did  not  afford  any  ground  for  a  prohibition;  but  that 
the  party's  remedy  was  either  by  application  to  the  Court  itself;  or  by  appeal. 
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1852.  a  motion  was  made  on  Mrs.  Story's  behalf,  to  pronounce 
Ex  parte  *^®  defendant  in  contempt  for  non-payment  of  alimony. 
Stort.  Kjp  Story,  after  calling  upon  the  plaintiff's  counsel  to  make 
the  motion  in  accordance  with  the  terms  of  the  notice, 
and  upon  his  refusing  so  to  do,  applied  to  the  Judge  to 
dismiss  the  suit;  but  the  learned  Judge  would  not  grant 
the  application. 

On  the  10th  of  May,  Mr.  Story  received  the  following 
notice  from  his  wife's  proctor. 

Story  V,  Story. 

Sir, — "We  beg  to  give  yon  notice,  that  we  shall  to- 
morrow, Tuesday,  move  the  Court  to  pronounce  you  in 
contempt  for  not  having  obeyed  the  monitions  served  upon 
you  for  the  payment  of  the  alimony  due  to  Mrs.  Story,  and 
to  decree  your  contempt  to  be  signified  according  to  the  Act 
of  Parliament." 

Upon  the  day  mentioned,  Mr.  Story  appeared  before  the 
Judge,  And  paid  the  amount  of  the  alimony  demanded,  un- 
der protest.  On  the  2nd  of  September,  Mr.  Story  was 
served  with  copies  of  two  monitions,  both  dated  the  25th 
of  June  previously. 

The  first  monition  was  as  follows: — "Charles  James, 
by  Divine  permission.  Bishop  of  London,  to  all  and  singu- 
lar clerks,  fee,  greeting:  whereas  the  Right  Honourable 
Stephen  Lushington,  Doctor  of  Laws,  our  Vicar  General 
and  Official  Principal  of  our  Consistorial  and  Episcopal 
Court  of  London,  rightly  and  duly  proceeding  in  a  certain 
cause  or  business  of  restitution  of  conjugal  rights,  between 
Elizabeth  Story  (wife  of  William  Story),  the  party  promot- 
ing the  same,  on  the  one  part,  and  the  said  William  Story, 
her  lawful  husband,  of  &c.,  &c.,  in  the  Diocese  of  London, 
the  party  against  whom  the  same  is  promoted,  on  the  other 
part,  at  the  petition  of  the  proctor  of  the  said  Elizabeth 
Story,  in  pain  of  the  contumacy  of  the  said  William  Story, 
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thrice  called  and  in  nowise  appearing,  hath  decreed  the        1862. 

said  William  Story  to  be  monished  and  cited  in  manner      ex  parte 

and  form  and  to  the  eflfect  hereinafter  mentioned  (justice       Story. 

so  requiring);  we  do,  therefore,  hereby  authorise,  empower, 

and  strictly  injoin  and  command  you  jointly  and  severally, 

peremptorily  to  monish  and  cite  the  said  William  Story, 

by  shewing  to  him  a  true  copy  hereof;  whom  we  do  aUo, 

by  the  powers  of  these  presents,  so  monish  and  cite,  that 

he  do  receive  his  wife,  the  said  Elizabeth  Story,  home,  and 

treat  her  with  conjugal  kindness,  and  certify  his  having 

done  so  to  our  Vicar  Greneral  and  Official  Principal  afore* 

said,  his  surrogate,  or  some  other  competent  Judge  on  this 

behalf,  on  the  15th  day  after  the  service  of  these  presents, 

as  aforesaid,  if  it  be  a  general  service  by-day,  extra,  or 

additional  Court-day  of  our  said  Court,  then  next  ensuing, 

under  pain  of  the  law,  and  contempt  thereof;  and  what  you 

shall  do,  or  cause  to  be  done,  in  the  premises,  you  shall 

duly  certify  to  our  Vicar  General  and  Official  Principal 

aforesaid,  his  surrogate,  or  some  other  competent  Judge  in 

this  behalf,  together  with  these  presents.  Dated  at  London, 

this  25th  day  of  June,  a.d.,  1852,  and  in  the  24th  year  of 

our  translation. 

JoHK  Shjbpha&d,  Deputy  Registrar.'" 

The  second  monition,  after  reciting  that  the  Judge  of 
(he  Consistorial  Court,  on  the  13th  of  February,  1851,  did 
allot  to  the  said  Elizabeth  Story,  502.  per  annum,  as  alimony 
pending  suit,  to  commence  from  the  return  of  the  citation, 
and  to  be  paid  quarterly;  and  after  reciting,  that,  on  the 
9th  of  June,  at  the  petition  of  the  proctor  of  the  said 
Elizabeth  Story,  ailing  that  one  quarter  of  the  said  ali- 
mony, amounting  to  12Z.  10^.,  had,  on  the  4th  of  that 
month,  become  due  and  payable  to  her,  a  decree  was 
made,  that  William  Story  should  be  monished  and  cited, 
proceeded  to  state^  that  he  was  thereby  monished  and 
cited  to  pay  that  sum  to  her  or  her  proctor,  within  fifteen 


Story. 
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1862.  days  after  service  of  the  monition,  under  pain  of  oon- 
Ex  parte  tempt  It  was  deposed  by  Mr.  Story,  that  the  monitions, 
alleged  to  be  decreed  the  9th  of  June,  made,  and  so  served 
as  aforesaid  upon  him  upon  the  2nd  of  September,  "  were 
made  and  decreed  in  his  absence,  and  without  any  pre- 
vious notice,  citation,  or  summons  to  him;  and  that  he 
was  entirely  ignorant  that  any  such  decree  or  monition 
was  about  to  be  or  was  made  against  him,  until  served  with 
the  notice  of  the  2nd  of  September.'' 

On  the  4th  of  the  present  month,  Mr.  Story  received  a 
notice  from  his  wife's  proctor,  that,  unless  he  obeyed  the 
monitions  by  taking  his  wife  home,  and  treating  her  with 
conjugal  affection,  and  certifying  that  he  had  done  so  the 
next  Court  day,  and  also  by  paying  the  alimony  and 
costs  set  forth  in  the  monition^  on  on  before  the  8th,  he 
should,  on  the  next  Court  day,  the  9th,  move  the  Court  to 
pronounce  him  (Mr.  Story)  in  contempt  Mr.  Story  did,  in 
pursuance  of  this  notice,  attend  the  Court;  and,  on  the 
motion  being  made,  he  objected  to  the  matter  proceeding 
further,  on  the  ground  that  he  had  not  received  any  notice 
of  the  decree  made  on  the  9th  of  June.  The  judge  inti- 
mated, that  he  would  not  then  pronounce  Mr.  Story  in  con* 
tempt,  but  that  he  would  allow  him  till  the  next  Court 
day  (the  1 7th  of  November)  to  comply  with  the  orders  of 
the  Court;  and  that,  if  he  had  not  then  done  so,  he  should 
pronounce  him  in  contempt.  [A  similar  application  to 
the  present  was  made  on  the  12th  of  this  month,  to  the 
Court  of  Common  Pleas,  but  that  Court  refused  to  grant  a 
rule.] 

J.  H.  Parry,  in  support  of  the  motion. — ^The  decree  of 
the  9th  of  June,  pronounced  against  Mr.  Story,  was  made 
in  his  absence,  and  without  his  having  received  any  pre- 
vious notice  of  it;  and  this  application  to  prohibit  all  fur- 
ther proceeding  in  the  matter,  is  rested  upon  the  ground 
that  a  proceeding  in  the  nature  of  a  judgment  has  beeft 
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pronounced  against  a  party  without  affording  him  the  right  186SL 
of  being  heard  in  opposition  to  it,  and  therefore,  that  the  ex  parte" 
proceedings  are  altogether  void,  as  being  contrary  to  na-  Story. 
tural  justice,  and  to  the  plain  principles  of  the  law  of  the 
land.  [Alderson,  B. — ^The  ecclesiastical  Court  had  juris- 
diction over  the  subject  matter  of  the  suit,  and  we  cannot 
assume  that  it  has  acted  in  this  instance  without  jurisdic* 
tion.  Every  Court  must  necessarily  be  entrusted  with  the 
control  over  its  own  rules  of  practice.  If  that  were  not 
so,  the  proceedings  in  the  Courts  would  be  continually 
subject  to  be  stayed  by  prohibitions,  supported  by  the  rash 
oaths  of  the  suitors.  Suppose  we  were  to  make  this  rule 
absolute,  and  the  Court  of  Queen's  Bench  were  to  grant  a 
prohibition,  to  prohibit  this  Court,  on  the  ground  that  the 
party  against  whom  thi&  rule  had  been  obtained  had  not 
received  notice,  there  would  be  no  limit  to  such  proceed- 
ings. The  Court  of  Queen's  Bench  coidd  not  grant  a  pro* 
hibition  to  restrain  this  Court  from  proceeding  on  a  judg- 
ment, on  the  ground  that  the  applicant  had  not  been 
served  with  a  notice  of  declaration.  A  mere  irregularity 
in  the  practice  of  a  Court  does  not  take  away  its  jurisdic- 
tion. Parke,  B. — In  Ex  parte Smj/ih(a),  the  decision  pro- 
ceeded upon  the  principle  expounded  in  the  Marshalsea 
case  (b)y  that  the  temporal  Courts  do  not  interfere  by  way 
of  prohibiting  proceedings  in  an  ecclesiastical  suit,  unless 
something  has  been  done  in  it  which  is  manifestly  out  of 
the  jurisdiction  of  the  Court]  In  Ex  parte  SmyA,  the 
Court  of  Queen's  Bench  refused  to  interfere  upon  this 
additional  ground  also,  that  it  did  not  appear  that  the 
ecclesiastical  Court  had  acted  contrary  to  the  general 
law  of  the  land.  [Parke,  R — The  fact  that  the  suitor 
has  appeared  in  the  suit  may  perhaps  impose  upon  him 
the  necessity  of  taking  notice  of  all  subsequent  proceedings 

(a)  3  A.  &  E.  719.  (6)  10  Rep.  68. 
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1852.  against  him.]  Kinning's  com  (a)  and  Capd  v.  OkUd  (&) 
£x  parte  shew  that  the  party  against  whom  judgment  passes  ought 
Stoby.  j^  ijayg  3^u  opportunity  of  being  heard.  In  the  latter  case, 
Lord  Lyndhurst,  C.  B.,  says:  "On  consideration,  then,  it 
appears  to  me,  that  if  the  requisition  of  the  bishop  is  to 
be  considered  a  judgment,  it  is  against  every  principle  of 
justice,  that  that  judgment  should  be  pronounced,  not  only 
without  giving  the  party  an  opportunity  of  adducing  evi- 
dence, but  without  giving  him  notice  of  the  intention  of 
the  Judge  to  proceed  to  pronounce  the  judgment;"  and  his 
Lordship  afterwards  adds:  "It  is  in  form  a  judgment;  it 
is  in  effect  and  consequence  a  judgment^'  [Parke,  B. — * 
The  proceedings  before  this  Court  in  Capd  v.  Child  had  no 
reference  to  the  practice  of  the  ecclesiastical  Court,  bat 
were  conducted  in  pursuance  of  the  special  provisions  of 
an  Act  of  Parliament;  and  it  was  there  held,  that  a  man 
cannot  be  mulcted  or  punished  without  notice  of  the  pro- 
ceedings. There  the  vicar  had  a  right  to  be  cited,  and 
was  not  to  be  incumbered  with  a  curate  without  being 
heard.  But  that  case  has  no  bearing  whatever  upon  the 
present  question,  for  here  a  suit  has  been  regularly  insti- 
tuted in  the  ecclesiastical  Court,  and  the  parties  have 
appeared;  and  how  can  we  say  that,  according  to  the  prac- 
tice of  that  Court,  a  specific  and  separate  notice  must  be 
given  before  the  judgment  of  the  Court  can  be  pronounced 
against  one  of  the  parties  to  the  suit?  Even  if  such  a 
notice  were  required,  the  omission  would  be  a  mere  irregu- 
larity. In  Kinning'a  case,  there  was  a  strict  statutory 
power,  which  was  not  pursued.  Here,  at  the  most,  there 
is  but  a  mere  irregularity,  which  would  afford  a  good 
ground  for  an  application,  either  to  the  ecclesiastical 
Court  or  to  a  Court  of  Appeal,  but  not  for  a  prohibition. 
But  I  do  not  say  that  there  is  any  irregularity;  for,  as  Mr. 

(a)  10  Q.  B.  730 ;  S,  C,  in  error,  4  C.  B.  607.        (6)  2  Cr.  &  J.  668. 
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Stoxy  has  appeared  himself  or  by  his  proctor,  he  mav  be        1862. 
bound  to  take  notice  of  all  the  proceedings  in  the  suit.]       ^  p^^te 
WiUtams  v.  Lard  Bagot  (a)  is  in  the  applicant's  favour.        Story. 
[Aldersoriy  R — That  was  in  effect  an  appeal,  and  not  a 
prohibition.]     Lord  Denman,  C.  J.,  says,  in  Burder  v. 
Veley  (6),  that  the  power  of  prohibition  is  in  no  case  taken 
away  by  the  privilege  of  appeal" 

Pabke,  B. — ^We  are  all  of  opinion  that  there  is  no  ground 
for  a  prohibition,  notwithstanding  every  topic  that  could 
have  been  urged  has  been  urged  in  support  of  the  applica- 
tion.   The  case  is  strictly  analogous  to  the  MarshaUtea  case^ 
and  falls  within  the  principle  of  lawwhich  is  there  expound- 
ed, namely,  that  when  a  Court  has  jurisdiction  over  the 
suit,  and  proceeds  inverse  ordine,  or  erroneously,  neither  the 
party  suing  nor  the  officer  is  liable  to  an  action  at  the  suit 
of  the  party  affected  by  the  proceeding.    There  is  no  doubt 
that  here  the  ecclesiastical  Court  has  jurisdiction  over  the 
suit,  but  if  any  proceeding  of  an  irregular  nature  has  taken 
place  in  that  suit,  it  does  not  take  away  the  jurisdiction 
of  the  Court,  but  merely  gives  the  party  a  remedy  by  ap- 
plication to  the  Court  itself,  or  by  appeal    Ex  parte  Smyth 
is  in  principle  expressly  in  point.     There  it  was  contend- 
ed, that  the  judicial  committee  of  the  Privy  Council  had 
exceeded  their  jurisdiction  in  ordering  a  party  to  ap- 
pear absolutely  in  a  suit  instituted  against  the  party  in 
the  Consistory  Court,  and  the  Court  of  King's  Bench  re- 
fused to  grant  a  prohibition.     LitUedale,  J.,  there  says: 
"  Whether  they  (the  Judicial  Committee)  are  right  in  so 
decreeing  or  not  is  a  question  of  practice,  not  of  juris- 
diction.    The  temporal  Courts  cannot  take  notice  of  the 
ecclesiastical  Courts,  or  entertain  a  question  whether,  in 
any  particular  cause  admitted  to  be  of  ecclesiastical  cog- 
nisance, the  practice  has  been  regular.    The  only  instances 

(a)  3  B.  fr  C.  772.  (b)  12  A.  &  E.  263. 
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in  which  the  temporal  Courts  can  interfere  byway  of  pro- 
hibiting any  particular  proceeding  in  an  ecclesiastical  suit^ 
are  those  in  which  something  is  done  contrary  to  the  gene- 
ral law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of 
the  Court/'  But  that  is  not  the  case  here,  the  question 
being  one  which  relates  to  the  mere  practice  of  the  eccle- 
siastical Court  The  question,  whether  a  particular  decree 
is  to  be  enforced  or  not,  on  the  ground  that  the  party  to  the 
suit  has  had  no  notice  of  it,  is  a  matter  which  the  Court 
must  decide  for  itself.  Then  with  respect  to  the  other 
cases  that  have  been  cited,  it  is  enough  to  say,  that  they  do 
not  apply  to  the  one  before  us.  Capd  y.  Child  turned  upon 
a  special  power  given  to  the  bishop  by  an  Act  of  Parlia- 
ment, and  the  Court  held,  that  it  had  not  been  properly  pur- 
sued. The  same  remark  in  substance  applies  to  Kinning's 
case.  Burder  v.  Veley  does  not  apply  to  this  question.  If 
any  irregularity  or  defect  has  taken  place  in  the  proceed- 
ings in  a  case,  the  course  is  to  apply  to  the  Court  which 
has  dominion  over  its  own  practice,  or  to  a  superior  tribu- 
nal by  way  of  appeal  What  has  been  done  in  this  case 
does  not  amount  to  a  contravention  of  natural  justice.  In 
the  first  part  of  the  proceedings  in  the  suit  Mr.  Story  was 
present  He  does  not  appear  to  have  had  a  special  notice 
that  a  decree  was  about  to  be  pronounced;  and  if,  by  the 
practice  of  the  ecclesiastical  Court,  such  notice  was  neces- 
sary, and  was  not  given,  that  forms  a  ground  of  applica- 
tion to  that  Court;  but  it  may  be  that  the  parties  are 
bound  to  take  notice  of  the  judgments  pronounced  by  the 
Court  as  is  the  case  in  the  superior  Courta 

Aldebsok,  B. — I  fully  agree  with  what  has  been  said  by 
my  Brother  Parke.  Where  a  prohibition  lies  to  an  infe- 
rior court,  no  doubt  an  appeal  will  also  lie;  but  the  con- 
verse does  not  hold  good. 

Platt,  B.,  concurred. 
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Pollock,  C.  B. — Although  I  have  not  heard  the  whole        1852. 
of  the  argument,  yet  I  may  be  pennitted  t^  add,  that  I  en-      '^^•^' — ' 
tirely  concur  in  what  has  been  said  by  the  other  members        Story. 
of  the  Court     What  amounts  or  does  not  amount  to  a  no- 
tice depends  on  the  practice  of  each  Court    In  this  Court 
it  is  the  common  practice  for  the  Court  to  order  that  a  par- 
ticular notice  shall  be  deemed  good  by  its  being  stuck  up 
in  the  Master's  office,  or  by  its  being  left  at  the  last  known 
place  of  abode  of  the  party.     But,  in  the  event  of  that 
mode  of  giving  notice  not  being  observed,  can  it  be  said 
that  this  Court  has  no  jurisdiction  to  proceed  in  the  mat- 
ter, on  the  ground  that  the  party  has  not  been  served? 

Rule  refused. 


Mabt  Lokgbottom  v.  Sarah  Longbottom,  Administratrix      j^ov.  13. 
of  David  Longbottom,  deceased. 

XN  this  case,  the  plaintiff  had  entered  a  plaint  in  the  A  plaintiff  in 
CountyCourtofYorkshire,held  at  Bradford;  theparticu-  ^'S?by''"'* 
lars  of  which  were  as  follows: —  his  partiaJara 

of  demand, 

"This  action  is  brought  to  recover  the  sum  of  17i  88.,  17/.  8«.  «*due 
due  from  the  defendant,  as  administratrix  of  David  Long-  fendantattd- 
bottom,  deceased,  to  the  plaintiff :  For  that  one  William  ^'fo^hrt'*^ 
Longbottom,  deceased,  by  his  last  will  and  testament  duly  W.  bj  hit 

will  bequeath- 
ed to  D.  cer- 
tain freehold  heieditamenta,  and  also  leasehold  and  other  personal  estate,  on  condition  of  D.  pay- 
ing nnto  the  phiintiff  4$.  a  week  during  her  life.  And  D.,  on  the  death  of  W.,  accepted  the 
bequest,  and  entered  into  possession,  and  enjoyed  the  aforesaid  freehold  and  personal  estate, 
and  dnlj  paid  the  weekly  sum  during  his  life ;  but  since  his  death  the  defendant,  slthough  she  has 
poisessed  herself  of  the  hereditaments,  goods,  ftc.,  of  D.,  to  an  amount  more  than  sufficient  for 
the  purpose,  has  refused  to  pay  the  plslutiff.*  It  appeared  that,  on  the  death  of  D.,  the  free- 
hold estates  so  bequeathed  descended  to  his  nephew  and  heir-at-law,  a  minor.  On  motion  for  a 
prohibition : — Held^  that  the  sum  in  question  was  daimed  as  a  debt^  and,  consequently,  the  County 
Court  had  jurisdiction.  But  this  Court  ordered  a  certiorari  to  issue  on  account  of  the  legal  difficul- 
tiet  in  the  case. 
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executed,  and  proved  in  the  proper  ecclesiastical  Court, 
gave,  devised,  and  bequeathed  unto  the  said  David  Long- 
bottom,  deceased,  certain  freehold  hereditaments,  and  also 
certain  leasehold  and  other  personal  estate,  on  condition 
of  the  said  David  Longbottom  paying  unto  his  mother,  the 
above-named  plaintiff,  the  sum  of  4^.  a  week,  weekly  and 
every  week,  during  her  natural  life.  And  the  said  David 
Longbottom,  on  the  death  of  William  Longbottom,  accept- 
ed the  aforesaid  devise  and  bequest,  and  entered  into  pos- 
session, and  received  and  enjoyed  the  aforesaid  freehold, 
leasehold,  and  personal  estate  so  devised  and  bequeathed 
to  him;  and  he  duly  paid  the  above-named  plaintiff,  dur- 
ing his  life,  namely,  up  to  the  1st  day  of  May,  1851,  the 
before-mentioned  weekly  sum  of  4«.;  but  since  the  death 
of  the  said  David  Longbottom,  namely,  for  the  period  of 
eighty-seven  weeks,  the  defendant,  although  she  has  pos- 
sessed herself  of  the  hereditaments,  goods,  chattels,  and 
effects  of  the  said  David  Longbottom,  to  the  amount  of 
more  than  sufficient  for  the  purpose,  has  refused  to  pay  the 
plaintiff  the  said  weekly  sum  of  4a,  or  any  part  thereof — 
To  the  plaintiff's  damage  of  172.  Ss.  aforesaid.^ 

The  testator,  by  his  will,  after  directing  payment  of  his 
debts,  &;c.,  bequeathed  (inter  alia)  to  his  son  David  Long- 
bottom,  his  one-half  of  the  Small  Clues  Colliery,  also  his 
one-half  of  Shugden  Colliery,  also  his  one-half  of  Hodg- 
son Fields  Colliery,  together  "frith  the  stock  of  coal  be- 
longing to  him  in  Pit  Hills.  The  will  then  proceeded: — 
"  And  it  is  my  will  and  mind,  that  my  son  David  Long- 
bottom  shall  occupy  the  farm  which  I  now  occupy,  with 
the  consent  and  approbation  of  my  landlord,  together  with 
the  stock  of  cattle  and  farming  utensils,  on  condition  of 
my  said  son  David  Longbottom  paying  the  following  sums, 
viz.  (inter  alia),  I  will,  order,  and  direct  him  to  pay  unto 
his  mother  the  sum  of  45.  a  week,  weekly  and  every  week 
during  her  natural  life,  and  also  to  allow  her  so  much  of  the 
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{umitare  as  will  famish  a  small  cottage  bouse.''    Shngden        1852. 
Colliery  is  freehold,  and  the  other  collieries  are  leasehold,    lonobottom 
David  Longbottom  died  on  the  30th  of  January,  1861 ;    lonotottom. 
and,  on  his  death,  his  share  in  the  Shngden  Colliery  de- 
scended to  his  heir-at-law  Henry  Longbottom,  the  nephew 
of  David  Longbottom,  and  a  minor. 

G.  PoUock  moved  (a),  on  an  affidavit  of  the  above  facts, 
for  a  rule  to  shew  cause  why  a  writ  of  prohibition  should 
not  issue,  directed  to  the  Judge  of  the  said  County  Court, 
to  restrain  him  from  further  proceeding  in  this  case. — The 
question  intended  to  be  raised  is,  whether  this  annuity  is 
not  payable  out  of  the  freehold  estate  devised  to  David 
Longbottom,  and  now  vested  in  his  heir-at-law;  or  rather, 
whether  the  payment  is  not  a  mere  condition  annexed  to 
the  devise  of  the  realty,  for  the  breach  of  which  the  tes- 
tator's heir-at-law  is  entitled  to  enter  as  for  a  forfeiture. 
The  County  Court  has  no  jurisdiction  to  determine  that 
question.  [Parke,  B. — It  is  not  a  case  in  which  "  the  ti- 
tle to  any  corporeal  or  incorporeal  hereditaments''  is  in 
question,  "  or  in  which  the  validity  of  any  devise,  bequest, 
or  limitation  under  any  will"  is  disputed,  so  as  to  be  ex- 
cepted from  the  jurisdiction  of  the  County  Court  by  the 
68th  section  of  the  9  &  10  Vict.  c.  95.]  The  devise  creates 
a  mere  trust  in  equity,  over  which  the  County  Court  has 
no  jurisdiction.  The  66th  is  the  only  section  which  gives 
the  Court  an  equitable  jurisdiction,  and  that  merely  extends 
to  the  unliquidated  balance  of  a  partnership  account,  "  or 
the  amount  or  part  of  the  amount  of  a  distributive  share 
under  an  intestacy,  or  of  any  legacy  under  a  will."  In 
Pears  v.  Wilson  (b),  the  plaintiff  claimed  from  the  execu- 
tors a  distributive  share  of  the  residue  of  the  testator's  per- 
sonal estate,  and  that  was  held  a  legacy  within  the  65th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  notwithstanding  the  devise 
was  to  the  executors  in  trust.     Here  the  intestate  was  not 

(a)  November  3.  (ft)  6  Exch.  833. 
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1862.  executor,  but  devisee,  with  a  condition  attached  to  the  gift. 
LoNOBOTTOM  ^^^  defiuitiou  of  a  legacy,  given  in  Gk)dolpL  pt  3,  c.  1,  a  1, 
and  adopted  in  Williams  on  Executors,  p.  905,  4th  edit., 
is,  "  some  particular  thing  or  things  given  or  left,  either  by 
a  testator  in  his  testament  wherein  an  executor  is  appoint- 
ed, to  be  paid  or  performed  by  his  executor;  or,  by  an  intes- 
tate in  a  codicil  or  last  will  wherein  no  executor  is  appoint- 
ed, to  be  paid  or  performed  by  an  administrator/'  A  simi- 
lar definition  is  given  in  Swinburne,  vol.  1,  p.  35.  [Parke,  B. 
— It  would  seem  that  the  plaintiff  has  no  claim  against 
the  defendant,  but  that  question  the  County  Court  Judge 
could  decida  Alderson,  B. — It  would  be  more  reasonable 
to  move  for  a  certiorari,  on  the  ground  that  it  is  a  fit  ques- 
tion to  be  decided  in  the  superior  Court]  A  certiorari 
only  lies  where  the  superior  Court  can  dispose  of  the  cause 
of  action:  here  there  is  a  mere  trust  [Parke,  R — ^Lord 
Holt  held,  "  that  a  devisee  may  maintain  an  action  at  com- 
mon law  against  a  tertenant  for  a  legacy  devised  out  of 
land;  for  where  a  statute,  as  the  statute  of  wills,  gives  a 
right,  the  party  by  consequence  shall  have  an  action  at 
law  to  recover  it:  Ewer  v.  Jones  (a).  Com.  Dig.  '*Dett" 
(A.  9).  Here  the  devisee,  by  accepting  the  estate,  under- 
takes to  pay  the  annuity.  Then  if  the  only  question  is, 
whether  he  is  liable  by  reason  of  the  land  being  in  his 
hands,  the  County  Court  may  entertain  that]  This  is 
strictly  a  condition  attaching  to  the  realty;  Crickmere  v. 
Patereon  (b),  for  the  breach  of  which  there  is  a  remedy  by 
ejectment;  and  until  the  realty  is  exhausted,  the  person- 
alty is  not  subject  to  the  payment  of  the  annuity.  The 
County  Court  Judge  would  have  to  decide  whether  the 
realty  or  personalty  is  liable,  and  to  what  extent.  Con- 
trasting the  language  of  the  65th  section  with  that  of  the 
68th,  the  words  "distributive  share  under  a  will"  mean 
the  ordinary  distribution  by  an  executor.     Further,  the 

(a)  2  Salk.  414;  6  Mod.  26;  Holt,  419.  (b)  Cro.  Eliz.  146. 
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case  falls  within  the  58th  section;  for  the  question^  whe-        1852. 
ther  the  devisee  had  a  title  as  against  the  annuitant,  would    lonobottom 
involve  the  validity  of  the  bequest     Annuities,  whether   ,       •• 

•^  ^  ,  LoNQBOTTOlf. 

charged  on  realty  or  personalty,  are  incorporeal  heredita- 
ments: 2  Blaa  Comm.  41. — He  also  referred  to  Winchester's 
case  (a). 

J.  Brown  shewed  cause  in  the  first  instance. — ^Assuming 
that  an  annuity  is  an  incorporeal  hereditament,  the  title 
to  this  annuity  is  not  in  question,  but  only  whether  the  de- 
fendant is  responsible  for  the  arrears.  An  action  will  lie 
for  these  arrears;  the  previous  payments  by  the  devisee  be- 
ing a  circumstance  from  which  the  jury  may  infer  a  con- 
tract to  pay.  Hawkes  v.  Saunders  (p)  decided,  that  as- 
sumpsit lies  against  an  executrix  for  a  legacy  upon  a  pro* 
mise  in  consideration  of  assets.  Besides^  it  is  doubtful 
whether  the  action  of  annuity  is  abolished  by  3  &  4  Will 
4,  c.  27,  s.  36.  In  Com.  Dig.  "Action,''  (D.  4),  annuity  is 
classed  among  mixt  actions;  but  in  Bodvett  v.  BodveU(c), 
it  was  considered  a  personal  action  only;  and,  if  so,  the 
County  Court  has  jurisdiction  under  the  58th  section.  At 
all  events,  this  is  a  claim  to  a  lega^  within  the  65th  sec- 
tion. Blackstone  does  not  limit  the  definition  of  a  legacy 
to  something  to  be  paid  or  performed  by  an  executor,  but 
describes  it  as  "  a  bequest  or  gifl  of  goods  and  chattels  by 
testament:"  2  Blac.  Comm.  512.  The  authorities  collected 
in  Roper  on  Legacies,  p.  1487,  shew,  that  an  annuity  charged 
on  land  is  a  "  legacy."  If  the  definition  of  the  other  side 
be  correct,  the  jurisdiction  of  the  County  Court  would  be 
excluded  in  all  cases  of  legacies  charged  upon  real  estate, 
where  the  condition  was  not  to  be  performed,  or  the  legacy 
paid,  by  the  executor.  A  Court  of  equity  would  relieve 
against  a  forfeiture  on  payment  of  the  arrears  of  the  an- 
nuity: Cruise  Dig.  tit  xiii.  ck  ii.  ss.  30,  31,  32. 

(a)  3  Rep.  2  b.         (ft)  1  Cowp.  2S9,         (c)  Sir  W.  Jones,  214. 
VOL.  VIII.  P  BXCH. 
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G.  Pollock,  in  reply,  cited  Williams  on  Execuiors,  p.  102& 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  this  case,  we  think  that  a 
certiorari  ought  to  issue.  Looking  at  the  particulars  of 
the  plaintiff's  demand,  we  are  of  opinion  that  the  amount 
in  question  is  claimed  as  a  debt,  and  not  as  a  legacy.  If 
this  were  the  case  of  a  pure  matter  of  equity,  neither  this 
Court  nor  the  County  Court  would  have  any  jurisdiction 
over  it.  If  it  were  a  claim  to  a  legacy,  the  County  Court 
would  have  jurisdiction  and  this  Court  would  not,  and, 
therefore,  we  certainly  should  not  interfere.  But,  al- 
though it  appears  to  us  that  the  subject-matter  of  the 
claim  is  a  debt,  we  think  that  a  certiorari  ought  to  issue 
to  remove  the  plaint  into  this  Court,  on  account  of  the 
legal  difficulties  which  belong  to  the  case. 

Rule  absolute  for  a  certiorari 


I^ov.  20,  22. 


Crowhurst  and  Mart  his  Wife  v.  Lavsraok. 


The  fiither  and  AsSUMPSIT.— The  first  count  of  the  declaration  stated, 
iUegitimate        that  the  defendant,  whilst  the  plaintiff  Mary  was  unmar- 

cbild  entered 
into  the  follow- 
ing agreement — ^  Agreement  made  between  L.,  of  &c.,  and  G.  single-woman,  respecting  the  mainte- 
nance of  a  certain  iUegitimate  female  child.  L.  agrees  to  pay  451.  to  the  child  as  follows : — 121.  to  be 
paid  down,  and  the  remaining  33^  in  four  equal  payments  in  four  years ;  the  first  of  sudi  payments, 
8^  5s.  to  be  made  on  the  30th  of  December,  1846,  ande^eiy  succeeding  30th  December,  tiU  the  pe- 
riod of  four  yean  do  expire.  But  if  the  child  should  die  before  the  four  years  do  expire,  the  pay- 
ments to  cease  at  such  decease.**  The  121,  was  paid  at  the  time,  and  the  agreement  was  placed  in 
the  hands  of  the  attesting  witness.  The  mother,  having  afterwards  heard  that  the  fiuher  had  got 
possession  of  the  agreement,  obtained  against  him  an  a^Uiation  order  for  payment  of  a  weekly  sum, 
which  was  doly  paid.  Subsequently,  we  mother  married,  and  joined  with  her  husband  in  an  ac- 
tion against  the  fother,  one  count  of  the  dechiration  being  for  necessaries  supplied  to  the  child  by 
her  bdbre  her  marriage,  and  another  count  for  necessaries  supplied  by  her  and  her  husband  after 
their  marriage: — Hdd,  that,  if  the  meaning  of  the  agreement  was,  that  the  fiither  would  make  the 
stipulated  payments  if  the  mother  would  support  the  child,  then  the  agreement  was  without  con- 
sideration ;  but  if  the  meaning  of  it  was,  that  the  mother  would  underteke  the  $oU  mttmhmmee 
without  affiliating  the  child,  in  which  case  there  would  be  a  good  oonsidenUion,  llien  the  agreement 
had  not  been  perrormed. 

Qiutr*  whether  the  agreement  was  within  the  4th  section  of  the  Statute  of  Frauds.  Also, 
whether  the  wife  could  join  with  her  husband  for  the  recovery  of  necessaries  supplied  to  tiie  child 
afker  the  marriage. 
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ried,  was  indebted  to  the  said  Mary  in  80t  for  meat,  drink,  1852. 
washing,  lodging,  clothing,  goods,  and  chattels,  and  other 
necessaries  bj  the  said  Mary  then  found  and  provided,  at 
the  request  of  the  defendant,  for  a  certain  female  child; 
and  the  defendant,  in  consideration  of  the  premises,  whilst 
the  said  Mary  was  unmarried,  promised  the  said  Mary  to 
pay  the  said  money  on  request. — The  second  count  stated, 
that  the  defendant,  after  the  intermarriage  of  the  plain- 
tiffs, was  indebted  to  the  plaintiffs  in  50L  for  meat,  drink, 
&C.  and  other  necessaries  by  the  plaintifis  found  and  pro- 
Tided  at  the  request  of  the  dd*endant  for  the  said  female 
child,  and  in  consideration  thereof  promised  to  pay  the 
plaintiffs. — Breach,  non-payment  to  Mary  whilst  she  was 
unmarried,  or  to  the  plaintiffs  since  the  intermarriage. 

Plea^  (inter  alia),  non  assumpsit — Issue  thereon. 

At  the  trial,  before  Lord  CampbeU,  C.  J.,  at  the  last 
York  Summer  Assizes,  it  appeared  that  the  defendant  was 
the  father,  and  the  female  plaintiff  the  mother,  of  an  ille- 
gitimate child  bom  before  her  marriage  with  the  other 
plaintiff.  After  the  birth  of  the  child,  the  following  agree- 
ment was  entered  into: — 

"Agreement  made  this  14th  of  March,  1846,  between  J. 
Laverack,  of  &;c.,  on  the  one  part,  and  Mary  Garlick,  of  &c., 
singlewoman,  on  the  other  part,  respecting  the  mainte- 
nance of  a  certain  illegitimate  female  child.  The  said  J. 
Laverack  agrees  to  pay  the  sum  of  452.  to  the  said  child  as 
follows: — 12Z.  to  be  paid  down,  and  the  remaining  SSL  in 
four  equal  payments  in  four  years,  the  first  of  such  pay- 
ments, 81  S8.y  to  be  made  on  the  30th  of  December,  1846, 
and  every  succeeding  30th  day  of  December,  till  the  pe- 
riod of  four  years  do  expire.  But  if  the  said  child  should 
die  before  the  said  four  years  do  expire  as  aforesaid,  the 
payment  to  cease  at  such  decease. — In  witness  whereof 
we  have  hereunto  signed  our  names  this  14th  of  March, 
1846.  J.  Laverack. 

M.  Garlick." 
p2 
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185a.  The  sum  of  12/.  was  paid  at  the  time^  and  the  agree- 

ment was  placed  in  the  hands  of  the  attesting  witnesa  In 
the  month  of  November  following,  the  plaintiff  Mary,  hav- 
ing heard  that  the  defendant  had  obtained  possession  of 
the  agreement,  and  belieying  (as  was  alleged)  that  she 
had  lost  her  remedy  under  that  instrument,  went  before  a 
magistrate,  and  on  the  Slst  of  December  following  obtain- 
ed an  order  of  affiliation  against  the  defendant,  by  which 
he  was  ordered  to  pay  28.  6d,  a  week  and  expenses.  Week- 
ly payments  were  made  under  this  order  until  the  26th  of 
March,  1848,  when  the  plaintiffs  were  married,  and  the 
order  ceased  to  operate. 

On  the  part  of  the  defendant  it  was  contended,  first,  that 
the  first  count  was  not  proved,  inasmuch  as  there  was  no 
sufficient  consideration  for  the  defendant's  promise,  and 
that,  at  all  events,  the  bargain  had  been  abandoned  by 
the  application  for  the  order  of  affiliation;  and,  secondly, 
that  the  agreement  was  void  under  the  4th  section  of  the 
Statute  of  Frauds,  inasmuch  as  it  was  not  to  be  performed 
within  a  year,  and  there  was  no  consideration  on  the  face 
of  it  The  learned  Judge  overruled  the  objection  to  the 
validity  of  the  agreement,  and  left  it  to  the  jury  to  say 
whether  the  agreement  had  been  abandoned.  The  juiy 
found  that  it  had  not  been  abandoned,  and  returned  a 
verdict  for  the  plaintiffs  with  82.  IO5.  damages  on  the  first 
count,  and  161  IO5.  upon  the  second  count. 

WcU&on  in  the  present  Term  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  or  to  arrest  the 
judgment  on  the  second  count,  on  the  ground  that  the  wife 
was  improperly  joined  with  her  husband  in  respect  of  the 
cause  of  action  alleged  in  the  second  count. 

Pearce  shewed  cause  (Nov.  20  and  22). — First,  the  first 
count  of  the  declaration  was  proved.  The  consideration 
for  the  defendant's  promise  was  executed,  and  the  main- 


MIGHABLMA8  TBRM,   16  VICT.  21  i 

tenance  of  the  child  at  the  defendant's  request  is  a  good  1652. 
consideration  for  that  promise.  In  Linnega/r  v.  Hodd  (a), 
where  the  mother  of  an  illegitimate  child  sued  the  father 
for  food  and  other  necessaries  supplied  to  the  child  upon 
a  promise  by  him  to  pay  her  for  its  maintenance,  it  was 
held  that  the  promise  was  binding,  and  that,  the  considera- 
tion having  been  executed,  indebitatus  assumpsit  lay.  In 
Hicks  T.  OregoTy(b),  the  following  letter  was  written  by 
the  father  to  the  mother  of  his  illegitimate  child,  and  was 
held  by  the  majority  of  the  Court  to  disclose  a  sufficient 
consideration  for  the  promise  to  pay  the  annuity  mentioned 
in  the  letter. — "  As  I  always  promised  that  you  and  your 
child  should  never  want,  I  will  allow  youlOOi.  a  year  for 
your  life  and  Uttle  Emma's,  to  begin  from  the  1st  of  July, 
and  to  be  paid  quarterly,  which  I  thijak  will  be  sufficient 
to  keep  you  in  great  comfort;  of  course,  if  I  hear  of  your 
behaving  ill,  or  bringing  up  your  child  improperly,  I  will 
stop  the  allowance  to  you."  And  in  Jennings  v.  Brown  (c), 
where  the  reputed  father  of  an  illegitimate  child  promised 
to  pay  the  mother  an  annuity  if  she  would  maintain  the 
child  and  keep  secret  their  connection,  it  was  held  that 
the  maintenance  of  the  child  was  a  sufficient  consideration 
to  maintain  assumpsit  Those  authorities  establish,  that 
in  this  case  there  is  a  sufficient  consideration  to  support 
the  promise;  and  the  jury  were  warranted  in  finding  that 
the  agreement  was  not  abandoned  by  the  female  plaintiff. 
Secondly. — ^The  agreement  is  not  within  the  4th  section 
of  the  Statute  of  Frauds,  inasmuch  as  it  may  possibly  be 
performed  within  the  year,  and  the  statute  applies  only  to 
cases  where  the  agreement,  from  its  terms,  expressly  ap- 
pears to  be  incapable  of  performance  within  the  year:  Pe- 
ter  V.  Compton  (d) ;  1  Smith's  L.  C.  143,  notes.  The  child 
might  die  within  the  year,  and  the  agreement  contemplates 


(a)  5  C.  B.  437.  (c)  9  M.  &  W.  406. 

(6)  8  C.  B.  378.  id)  Skinner,  353. 
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165S.  such  a  contingency;  moreover^  it  would  seem  that  the  sta^ 
tute  does  not  apply  where  the  action  is  brought  upon  an 
executed  consideration:  8(mch  v,  Strmobridge  (a),  per  Tinr 
dal,  C.  J.  "  For,  as  the  object  of  the  legblature  clearly  was 
to  prevent  the  setting  up,  by  means  of  fraud  and  perjury, 
of  contracts  or  promises  by  parol,  upon  which  parties  might 
otherwise  have  been  charged  for  their  whole  lives,  it  does 
not  appear  unreasonable  to  limit  the  statute  to  such  ac- 
tions only  as  are  brought  to  recover  damages  for  the  non* 
performance  of  contracts  which  are  not  to  be  performed 
within  a  year  from  the  time  of  their  being  made:''  2  Tay- 
lor on  Evidence,  696.  Assuming,  however,  that  the  sta- 
tute applies,  the  agreement  discloses  a  sufficient  considera- 
tion. The  cases  already  quoted  shew  that  the  maintenance 
of  the  child  at  the  father's  request  is  a  sufficient  considera- 
tion for  a  promise  to  pay  the  expenses  so  incurred;  and 
the  inference  is  that  the  defendant  is  the  father  of  the 
child ;  and  if  there  be  any  ambiguity  upon  this  point  in 
the  agreement,  it  is  cleared  up  by  the  evidence. 

He  then  argued  that  there  was  no  misjoinder  with  refer- 
ence to  the  cause  of  action  in  the  second  count,  inasmuch 
as,  whenever  the  wife  is  the  meritorious  cause  of  action, 
she  may  either  join  with  her  husband  or  he  may  sue  alone. 
On  this  point,  he  cited  Bull  N.  P.  186,  Com.  Dig.  "  Baron 
and  Feme,"  (X),  Bidgood  v.  Way{b\  PhiUiskirk  v.  Pkcifc- 
well  (c),  15  &  16  Vict  c.  76,  s.  40.  At  all  events,  the  Court 
would  intend,  after  verdict,  that  the  promise  was  made  to 
the  husband  and  wife :  France  v.  White  (d).  Nurse  v.  Will8{e\ 
1  Chit  Plead.  705. 

Watson  in  support  of  the  rule. — There  is  no  considera- 
tionfor  such  an  agreement,  except  the  undertaking  to  refrain 
from  affiliating  the  child,  and  that  has  not  been  performed. 

(o)  2  C.  B.  814.  (d)  1  M.  &  Gr.  731. 

(b)  2  W.  Bl.  1236,  (6)  4  R  &  Ad.  739;  in  error, 

(c)  2  M.  &  Selw.  393.  1  A.  &  £.  65. 
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A  mere  agreement  to  do  something  which  the  party  is 
under  a  legal  obligation  to  perform^  is  no  consideration 
for  a  promise.  A  mother,  while  she  remains  unmarried, 
is  bound  to  maintain  her  illegitimate  child  until  it  attains 
the  age  of  sixteen ;  after  her  marriage  her  husband  must 
maintain  the  child:  4  &  5  Will  4,  a  76,  ss.  57,  71.  That 
proTision  is  not  affected  by  the  7  &  8  Yict  a  100,  &  2.  The 
real  consideration  for  agreements  of  this  kind  is  the  un- 
dertaking by  the  mother  that  she  would  support  the  child 
without  affiliating  it:  Jennings  y.  Brown  (a),  Linnegar  v. 
Hodi  Q>).  [Aldersony  R — If  the  agreement  be  construed 
as  if  the  words  were  '^sole  maintenance,"'  then  it  has  not 
been  performed.  Parke,  B. — According  to  the  literal  con- 
struction of  this  agreement,  the  defendant  undertakes  to 
pay  if  the  female  plaintiff  will  support  the  child;  and  in 
that  case  there  is  no  consideration  for  the  agreement,  since 
she  was  by  law  bound  to  do  so.  If  the  meaning  is,  that  she 
will  undertake  the  sole  maintenance  of  the  child  without 
affiliating  it,  in  which  case  there  would  be  a  good  con- 
sideration, then  the  agreement  has  not  been  performed.] 


1862. 


The  Court  then  suggested  that  a  stet  processus  should 
be  entered ;  and  the  rule  was  made  absolute  for  a  new  trial, 
unless  a  stet  processus  were  entered  in  a  month. 

Rule  accordingly. 


(a)  9M.&W.496. 


(b)  6  C.  B.  437. 
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1853. 


Nov.  29.        Pbank  and  Hancox,  Appellants;  Edwabds  and  Others, 

Respondents. 

In  1841,  T.  R.  X  HIS  was  an  appeal  to  this  Court  on  behalf  of  Frank 
wktion  of  Ae  aad  Hancox,  two  of  the  defendants  below,  against  the  de- 
yeatry,  appoint-  vision  of  the  Judffe  of  the  County  Court  held  at  Oswes- 

ed  permanent  ^     ^  * 

aasiatantover-  try,  in  Shropshire. 

riiThif  w!^,        The  action  was  brought  against  Thomas  Roberts,  Ed- 

Jii^Ti"?/.,  ^ard  Frank,  and  Abraham  Hancox,  for  the  recovery  of 

and  he  per-  ^j^q  guj^  of  402.  lOs.  6d,  ou  a  boud  hereinafter  mentioned, 

ties  without  into  which  Roberts  had  entered  as  principal,  and  Frank 

fnMl^siX'  and  Hancox  as  his  sureties. 

b  'SI  7M^^^       ^^®  ^^^^^'  ^  ^^^^  appeared  in  evidence,  were  these: — 

that  he  should  At  a  vestry  meeting  on  the  8th  of  April,  1841,  the  defend* 

continue  his  ,^  _    _  .    .     i  •   .       ^  ^ 

office  upon  giv-   ant  Thomas  Roberts  was  aj^inted  assistant  overseer  of 

l;?di^Siy,  *^^  P^^  ^^  *^^  P^^^  ^^^^*  ^^^""^  ^^  *®  following 
in  June,  1846,    entries  Were  made  in  the  parish  books: — "At  a  vestiy 

a  bond  was  en-  ' 

tered  into  by  held  this  8th  of  April,  1841,  of  which  due  notice  was 

sureties  in  pur-  givcu,  at  the  instigation  of  eleven  housekeepers,  for  the 

MGeo ^3  c**i2  P^'po*^  ^^  appointing  a  permanent  overseer,  it  was i^reed 

subject  to  the  that  Mr.  Thomas  Roberts,  of  the  Lion  Inn,  be  appointed 

condition  that 

the  said  T.R.     permanent  overseer,  at  the  annual  salary  of  19L\  and  he 
time  to  timU,      ^^c  Said  Thomas  Roberts  is  accordingly  appointed.""    To 
Sm«^  dS-*  ^^^  several  signatures  were  appended, 
ing  the  con-  "  I^  Thomas  Roberts,  do  agree  to  serve  the  office  of  per^ 

said  appoint*      mauent  overscer  of  the  poor  faithfully  and  honestly,  for 

ment,  fiiithfidly 

account  for  the  collection  of  the  rates,  &&,  and  duly  execute  all  the  duties  of  the  office;  and  a  few 
days  afterwards  a  warrant  of  the  appointment  of  T.  R.  as  assistant  overseer  was  executed  by  the 
magistrates.  T.  R.  continued  to  perform  the  duties  of  assistant  overseer  till  1851,  but  the  duties 
having  become  lessened,  in  consequence,  amongst  other  things,  of  the  appointment  of  a  relieving 
officer  in  that  year,  a  vestry  (amongst  whom  was  one  of  the  sureties  to  the  bond),  with  the  consent 
of  T.  R.,  came  to  the  resolution,  that  T.  R.  should  continue  the  office  at  a  salary  of  14^  per  annum. 
After  this,  T.  R.  continued  to  discharge  the  duties  of  the  office  for  some  months,  and  then  resigned 
it,  when  he  was  found  in  debt  to  the  parish: — Held,  that  the  resolution  of  the  vestry  of  1851  did 
not  amount  to  a  revocation  of  the  original  appointment  of  T.  R.,  but  that  he  continued  in  the  office 
at  a  reduced  salary,  and  consequently  that  the  sureties  were  not  dischaiged  from  liability  under 
the  bond. 


Resp. 


MICHAELMAS  TEBM^   I(S  VICT.  21 S 

the  parish  of  West  Felton,  for  the  ensuing  year,  and  from        1858. 
year  to  year  from  this  time  until  regularly  discontinued,  f»ank,App.* 
for  the  annual  salary  of  16i,  to  be  levied  and  paid  out  of     ^^^^''"» 
the  poor-rates  of  the  said  parish. 

(Signed)  Thomas  Roberts/' 

Roberts  performed  the  duties  of  assistant  overseer  at 
the  said  salary  of  16L  per  annum,  from  the  8th  of  April, 
1841,  without  giving  any  security.  At  a  vestry  meeting 
of  the  said  parish,  held  on  the  27th  of  April,  1846,  it  was 
agreed  by  a  majority  of  the  ratepayers  "  That  Mr.  T. 
Roberts  continue  the  office  of  assistant  overseer,  giving 
security  for  the  due  performance  of  his  duties. 

(Signed)  W.  Owbw,  Chairman.'^ 

On  the  28th  of  May  following  a  vestry  meeting  was 
again  held,  pursuant  to  proper  notice,  and  it  was  then  re- 
solved, ^'  That  Mr.  T.  Roberts,  the  assistant  overseer,  con- 
tinue his  office  as  usual,  and  that  he  give  securities  to  the 
parish  to  the  amount  of  66L  for  the  poor-rates  for  the 
parish  of  West  Felton,  in  the  county  of  Salop;  and  in  ad- 
dition, that  he  give  securities  to  the  parish  for  the  assess- 
ed taxes  and  other  taxes  that  he  collects,  to  the  amount 
of  20M.,  to  the  said  parish."'  This  was  signed  by  several 
parties. 

On  the  11th  of  June,  1846,  the  bond  on  which  the 
action  was  brought  was  duly  executed  by  the  defendanta 
The  condition  of  the  bond,  after  referring  to  the  59  Geo. 
3,  c.  2,  and  reciting  that,  on  the  27th  of  April  last  past, 
Roberts  was  nominated  and  elected  assistant  overseer, 
proceeded:  ^^Now  therefore  the  condition  of  the  above- 
written  obligation  is  such,  that,  if  the  above-bounden 
Thomas  Roberts  shall,  from  time  to  time  and  at  all  times 
hereafter  during  the  continuance  of  his  said  appointment 
to  the  office  of  assistant  overseer  of  the  poor  of  the  said 
parish  of  West  Felton,  well  and  faithfuUy  collect  and  get 
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1858.  in  the  full  and  true  amount  of  each  and  every  rate  which 
Frank  App  •  ®^*^  ^  made  for  the  relief  of  the  poor  of  the  said  parish 
Edwards,  of  West  Felton,  and  pay  over  and  duly  account  for  the  full 
amount  of  such  rate,  without  any  deduction  or  abatement 
thereout  for  or  by  reason  or  on  account  of  any  matter^ 
cause,  or  thing  whatsoever,  (save  and  except  as  to  such 
and  so  many  and  such  part  or  parts  of  all  or  either  of 
such  rates  which  any  of  the  magistrates,  acting  in  and  for 
the  division  of  the  Hundred  of  Oswestry,  and  at  the  petty 
sessions  assembled,  shall  pronounce  or  declare  to  be  ille- 
gally made  and  assessed,  or  not  capable  of  being  by  law 
recovered,  or  which  they  the  said  magistrates  shall  order 
and  direct  not  to  be  enforced  against  any  poor  person  or 
persons,  or  which  cannot  be  recovered  after  all  due  and 
legal  means  have  been  resorted  to  for  the  purpose  of  en- 
forcing the  payment  of  the  same) ;  and  if  the  said  Thomas 
Roberts  shall  faithfully  attend  and  obey  all  the  orders  and 
directions  of  the  board  of  directors  of  the  Oswestry  House 
of  Industry,  and  do  and  shall  at  all  times  hereafter  (dur- 
ing his  continuance  in  office  as  such  assistant  overseer), 
weekly  and  every  week,  upon  Mondays,  attend  at  the 
board-room  of  the  said  directors  and  make  a  report  of  the 
state  of  the  out-poor  of  the  said  parish  of  West  Felton  for 
the  week  preceding,  and  attend  to  such  orders  as  the 
board  of  the  said  directors  shall  direct  and  require,  and 
visit  such  of  the  out-poor  as  shall  be  found  requisit'C,  and 
also  pay  or  cause  to  be  paid  to  the  out-poor  and  other  per- 
sons such  sum  or  sums  of  money  as  shall  be  ordered  by  the 
said  directors,  and  also  shall  and  will,  from  time  to  time 
and  at  all  times,  when  required  by  the  said  directors  or 
by  any  legal  vestry  of  the  inhabitants  of  the  said  parish 
of  West  Felton,  render  a  just  and  true  account  or  accounts 
of  all  monies  received  or  expended  by  him,  and  pay  over 
all  and  any  part  of  such  balance  or  balances  which  shall 
appear  to  be  in  his  hands,  to  such  person  or  persons,  and 
at  such  time  or  times,  place  or  places,  as  the  said  vestry 
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shall  direct  or  appoint^  and  do  also  faithfully  and  diligent^        1652. 
I7  execute  all  the  duties  of  the  office  of  an  overseer  of  the   faank.  Add  • 
poor,  and  all  such  other  duties  (if  any)  as  are  contained  in     ^?^** 
his  warrant  of  appointment,  according  to  the  several  Acts, 
laws,  and  regulations  now  in  force  relating  to  the  office  or 
duties  of  an  overseer  of  the  poor,  then  the  above-written 
obligation  shall  be  void,  or  else  remain  in  full  force  and 
virtue/' 

On  the  25th  of  June,  1846,  a  warrant  of  appointment 
was  executed  by  the  magistrates,  of  which  the  following  is 
a  copy: — 

**  Parish  of  West  Fel-)  "Whereas  the  inhabitants  of  the 
ton  in  the  County  of  (parish  of  West  Felton,  in  the  county 
Salop  (to  wit).        )^f  gj^p^  jj^  ^^g^j^  assembled  in  the 

said  parish,  on  the  27th  of  April,  1846,  did  nominate  and 
appoint  Thomas  Roberts,  of  the  said  parish  of  West  Felton, 
innkeeper,  to  be  an  assistant  overseer  of  the  poor  of  the 
said  parish  of  West  Felton,  and  did  determine  that  he 
should  collect  the  rates,  make  out  the  poor-rate  assess- 
ments, and  execute  and  perform  all  the  duties  of  an  over- 
seer of  the  poor  of  the  said  parish,  and  did  fix  the  yearly 
sum  of  162.  as  and  for  the  yearly  salary  of  the  said  Tho- 
mas Roberts  for  the  execution  of  the  said  office;  now  we, 
two  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  county  of  Salop,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  do  hereby  appoint  the  said  Thomas 
Roberts  to  be  an  assistant  overseer  of  the  poor  of  the  said 
parish  of  West  Felton;  and  we  do  hereby  authorise  and  em- 
power him  to  execute  and  perform  the  said  duties,  and  to 
receive  the  salary  so  as  aforesaid  fixed  by  the  said  inhabit- 
ants in  their  said  vestry. — Given  under  our  hands  and 
seals  this  25th  day  of  June,  1846.  (Signed)  &c." 

The  defendant  Roberts  continued  to  perform  the  duties 
of  assistant  overseer,  and  to  receive  the  annual  salary  of 
16L,  up  to  the  6th  of  March,  1851,  when  it  appeared  that 
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1862.  the  labours  of  an  assistant  overseer  of  the  poor  in  the  ool- 
Faank  a  "  «  lection  of  the  rates  had  been  mnch  reduced  by  the  opera- 
Edwards,  '  tion  of  the  Act  13  &  14  Vict  c.  99  (the  Small  Tenements 
^'  Rating  Act),  and  that'  the  other  duties  of  the  office  were 
lessened  by  the  appointment  under  the  Poor  Law  Acts  of 
a  separate  relieving  officer.  This  led  to  a  vestry  meeting 
being  called,  which  took  place  on  the  said  6th  of  Harch, 
1851.  Thomas  Roberts  attended,  and  two  other  persons 
also  attended  as  candidates  for  the  office  of  assistant  over- 
seer at  the  contemplated  reduced  salary,  in  the  event  of 
the  discontinuance  of  Roberts  in  his  office.  Roberts  was 
called  in  before  the  meeting,  and  the  chairman  proposed 
to  him  the  payment  of  a  less  salary,  because,  under  the 
new  Tenements  Rating  Act,  he  would  have  less  to  do. 
Roberts  consented  to  receive  the  diminished  salary.  The 
following  resolution  was  entered  in  the  parish  books:  ^' At 
a  vestry  meeting  of  the  inhabitants  of  the  parish  of  West 
Pelton,  in  the  county  of  Salop,  held  the  6th  of  March,  1851, 
pursuant  to  proper  notice  given  thereof,  it  was  agreed 
upon  by  us  the  undersigned,  that  Mr.  Thomas  Roberta, 
assistant  overseer,  continue  the  assistant  overseer's  office 
at  the  salary  of  14Z.  per  annum  from  year  to  year,  unless 
he  receives  proper  notice  from  the  inhabitants  of  West 
Felton,  to  commence  from  Lady  Day,  1851.'' — ^This  was 
signed  by  Abraham  Hancox,  the  appellant  in  this  case, 
and  by  several  others. 

Roberts  discharged  the  duties  of  the  office  for  some 
months,  but  did  not  apply  for  any  new  appointment  by 
the  magistrates,  and  subsequently  resigned  the  office;  and 
at  the  audit,  in  November  1851,  the  sum  for  which  the 
present  action  was  brought  was  found  to  be  due  from 
him. 

Judgment  was  given  for  the  plaintiffs. 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  change  made  by  the  vestry  on  the  6th  of  March,  1851, 
in  the  terms  on  which  Roberts  was  to  act  as  an  assistant 
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orerseer,  did  or  did  not  create  an  office  different  to  that        1802. 
for  the  due  discharge  of  which  the  sureties  had  entered  frank«App.; 
into  the  bond.  ^  r^.''"'  ' 

W.  E.  BayUy  for  the  appellants. — The  change  which 
was  effected  by  the  resolution  of  the  yestrj;  passed  on  the 
6ih  of  March^  1851,  operated  as  a  revocation  of  the  ap- 
pointment of  Roberts,  the  principal,  in  the  year  1 846,  at 
the  time  the  bond  was  executed,  and  thereby  discharged 
the  sureties.  In  the  words  of  BvUer,  J.,  in  Straton  v. 
BadaU  (a),  ^'  as  against  a  surety,  the  contract  cannot  be 
carried  beyond  the  strict  letter  of  it.''  By  that  resolution 
of  the  vestry,  a  material  alteration  was  made  both  in  the 
duties  and  in  the  emoluments  of  the  office  of  the  assistant 
overseer.  \Parke,  B. — The  bond  was  given  in  pursuance 
of  the  69  Geo.  3,  &  12;  and  by  the  7th  section  it  is  enact- 
ed, that ''  every  person  or  persons  so  appointed  shall  con- 
tinue to  be  an  assistant  overseer  of  the  poor  until  he  or 
they  shall  resign  such  office,  or  until  his  or  their  appoint- 
ment shall  be  revoked  by  the  inhabitants  of  the  parish  in 
vestry  assembled,  and  no  longer.''  We  cannot  here  enter 
into  the  equitable  consideration  of  the  liability  of  the 
sureties:  Davey  v.  PrendergrassQ});  the  simple  question 
being,  whether  the  appointment  of  the  assistant  overseer, 
with  respect  to  which  this  bond  was  given,  was  either  re- 
signed by  him  or  was  revoked  by  the  vestry.  Aldersottf 
B. — In  fact,  he  continues  in  the  office,  but  at  a  reduced 
salary.  Parker  R — The  condition  does  not  contain  any 
stipulation  that  the  appointment  must  be  continued  at  the 
same  salary.  Alderson,  B. — ^With  regard  to  the  equity  of 
the  case,  it  may  be  observed  that  one  of  the  sureties  was 
present  at  and  took  a  part  in  the  resolution  of  the  vestry  on 
the  6th  of  March,  1851.]  Bamford  v.  Ile8(c)  resembles  the 
present  case:  PoUack,  C.  B.,  there  says,  " The  statute  only 

(a)  2  T.  R  370.  (b)  6  B.  &  Aid.  187.  (c)  3  Exch.  380. 
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1862.  means  this,  that,  if  the  appointment  be  made  generally,  it 
Frank,  App.;  ^^^  continue  until  revoked.  Then,  if  a  party  be  re^p- 
Edwaeds,  pointed  on  different  terms,  that  is  a  revocation  of  his 
former  appointment"  [Parke,  B. — ^There  the  appoint- 
ment was  for  a  year,  and  at  the  end  of  that  time  a  re- 
election was  necessary;  but  here  the  appointment  is  a  con- 
tinuing one.]  What  took  place  at  the  last  vestry  meeting 
is  tantamount  to  a  revocation  of  the  office,  for  it  cannot 
be  said  that  the  principal  continues  to  perform  *'  the  du- 
ties" of  the  office,  when  a  most  material  alteration  has 
been  effected  in  those  duties. — ^He  referred  to  Augero  v. 
Keen  (a)  and  Lord  Arlington  v.  Merrick  (6). 

Keating,  for  the  respondents,  was  not  called  upon. 

Parke,  R — The  present  case  is  very  different  from  that 
oiBamford  v.  lies,  for  there  the  appointment  of  the  prin- 
cipal was  for  a  year  only,  and  at  the  expiration  of  that 
period  a  re-election  was  necessary;  but  here  the  appoint- 
ment is  a  continuing  one  from  year  to  year,  and  no  fresh 
election  is  necessary.  The  only  question  is,  whether  the 
reduction  of  the  salary,  which  took  place  by  an  arrange- 
.ment  between  the  assistant  overseer  and  the  vestry,  can 
be  considered  as  a  revocation  of  the  original  appointment. 
We  are  all  of  opinion  that  it  was  not;  but  that  the  appoint- 
ment which  Roberts,  the  principal,  held  after  the  resolu- 
tion of  March,  1851,  was  the  old  appointment,  and  that 
he  continued  in  the  old  office  at  a  reduced  salary.  The 
condition  of  the  bond  does  not  contain  any  stipulation  by 
which  the  sureties  are  to  be  exempted  from  their  liability 
tmder  the  bond,  in  case  there  shall  be  a  reduction  in  the 
salary.  If  the  sureties  had  thought  that  the  amount  of  the 
salary  was  an  essential  ingredient  in  the  contract,  they 
ought  to  have  taken  care  to  have  had  a  stipulation  inserted 

(a)  1  M.  &  W.  390.  {h)  2  Wms.  Saund.  415b. 
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in  the  condition  of  the  bond,  that  they  would  be  liable 
only  so  long  as  the  overseer  was  continued  at  the  same 
salary.  That  they  have  not  done,  and  it  therefore  fol- 
low8>  that  the  assistant  overseer  still  continued  in  his  of- 
fice under  the  old  appointment,  but  at  a  reduced  salary. 

The  appeal  must  therefore  be  dismissed,  and,  accord- 
ing to  the  general  rule  in  these  cases,  with  costs. 

Albbrson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Appeal  dismissed,  with  costs. 
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1862. 

Frank,  App. ; 

Edwards, 

Rosp. 


YouKQ  and  Others,  Assignees  of  Isaac  Normaktok,  a 
Bankrupt,  v.  Waud. 


iTw.  20, 


X  ROVER  by  the  plaintiffs,  as  assignees,  for  machinery,  The  auignment 
power-looms,  and  other  goods,  laying  the  conversion  after  JjgTbja^toSr 
the  bankruptcy.  «  of  ^^  »tock 

sod  implements 

Pleas — not  guilty  and  not  possessed;  upon  which  issues  of  trade,  where 

were  joined.  To^sSJlfSde 

At  the  trial,  before  Lord  Canvphett,  C.  J.,  at  the  last  XwMs*rf. 

Summer  Assizes  for  the  county  of  York,  the  following  facts  &«*«. »  not  per 

appeared: — The  bankrupt  carried  on  the  business  of  a  bonkroptcy,  ai- 

stuff  manufacturer  and  worsted  spinner  at  Bradford,  and,  fecTSfp^tiSg 

for  the  purpose  of  carrying  on  that  business,  he  rented  a  ^i^yMtrament 

mill  and  machinery;  and  his  father  Luke  Normanton  was  would  be  to 

stop  the  bosi- 
ness. 
A  manufiujturer  assigned,  by  way  of  mortgage,  all  his  machinery  as  a  security  for  certain  bills  of 
exchange,  drawn  by  him  upon  certain  of  his  customers,  accepted  by  ihem,  and  discounted  by  the 
mortgagor,  and  also  for  such  other  bills  as  should,  from  time  to  time,  be  discounted  in  like  manner; 
and  the  amount  of  the  security  was  not  to  exceed  2000^  And  the  mortgagee  was  empowered,  in 
default  of  payment  of  the  bills,  three  days  after  demand  to  enter  the  premises,  and  to  take  posses- 
sion of  all  the  machinery,  and  to  sell  the  same,  and,  after  payment  of  the  amount  of  the  bills  then 
due  or  running,  to  pay  the  surplus  of  the  proceeds  of  the  sale  to  Uie  mortgagors.  At  the  time  of  the  exe- 
cution of  the  deed  the  machinery  was  worth  1500/.,  and  the  trader  *s  effects  much  exceeded  3000^; 
and  he  deposed  that  the  deed  was  executed  with  a  new  to  obtain  cash  for  lihe  bills,  and  without  any 
intent  to  defeat  or  delay  his  creditors: — Held^  that  there  was  no  evidence  to  constitute  the  execu- 
tion of  the  assignment  an  act  of  bankruptcy ;  and  further,  that,  if  there  had  been  any  such  eyidenoe, 
the  proper  question  for  the  jury  was  not,  whether  the  deed.  If  acted  upon,  would  hare  stopped  the 
business,  but  whether  it  would  have  produced  insolvency. 
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1852.  not  a  partner  with  him,  but  acted  as  manager  of  the  busi- 
ness The  defendant  had  been  in  the  habit  of  discounting 
bills  of  exchange,  drawn  by  the  bankrupt  upon  Messrs. 
Brooks  &  Co.^  a  firm  carrying  on  business  at  Manchester; 
and  in  June,  1861,  the  defendant  applied  to  the  Norman- 
tons  for  security  for  the  advances  he  was  firom  time  to 
time  making  on  their  bills;  and  accordingly,  on  the  2nd 
of  July  following,  a  deed  of  assignment  was  executed  by 
the  two  Normantons  of  the  one  part,  and  by  the  defend- 
ant of  the  other  part;  and,  as  a  further  security,  a  war- 
rant of  attorney  was  executed  by  them  to  confess  judgment 
for  the  amount  of  money  secured  by  the  deed  of  assign- 
ment. This  deed,  after  reciting  that  the  defendant  W. 
Waud  is  in  the  habit  from  week  to  week  of  discounting  for 
the  said  L  Normanton  and  I.  Normanton,  to  enable  them 
to  cany  on  their  business,  certain  bills  of  exchange  at 
different  dates,  chiefly  drawn  by  the  said  I.  Normanton 
upon  and  accepted  by  Messrs.  Brook,  Son,  &  Co.,  of  Man- 
chester, and  indorsed  bythe  said  L.  Normanton  and  I.  Nor- 
manton to  the  said  W.  Waud,  and  certain  other  bills  of  ex- 
change received  or  drawn  by  them  in  their  trade;  and  after 
reciting  that  the  said  W.  Waud,  not  being  satisfied  with  the 
solvency  of  the  party  or  parties  whose  name  or  names  ap- 
pear upon  such  bill  or  bills  of  exchange  as  the  said  L.  Nor- 
manton and  I.  Normanton  from  time  to  time  present  to 
him  for  the  purpose  of  being  discounted,  had  refused  to 
further  discount  for  them  any  of  such  bill  or  bills  as  before 
mentioned,  unless  the  said  L.  Normanton  and  L  Norman- 
ton, in  addition  to  such  bill  or  bills  of  exchange,  should 
give  to  the  said  W.  Waud  the  security  hereinafter  men- 
tioned (but  such  security  not  to  exceed  the  amount  or  sum 
hereinafter  named);  which  the  said  L.  Normanton  and  L 
Normanton  have  consented  and  agreed  to  do;  and  after 
reciting  that  it  had  been  agreed  by  and  between  the  said 
L.  Normanton  and  L  Normanton  and  W.  Waud,  that  this 
security  should  extend  to  and  be  available  to  the  said  W. 
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Waiid,  his  executors^  administrators,  and  assigns,  for  such  1852. 
sum  or  sums  of  money  as  he  should  from  time  to  time  pay 
to  the  said  L.  Normanton  and  I.  Normanton  upon  the  dis- 
counting of  any  bill  or  bills  of  exchange  (not  exceeding  the 
amount  hereinafter  named),  notwithstanding  any  of  the 
said  bill  or  bills  of  exchange  shall  not  have  come  to  mar 
turity  or  have  been  dishonoured,  it  being  the  intention  of 
the  said  parties  hereto  that  the  said  W.  Waud  should  be  at 
liberty  at  any  time  or  times  hereafter,  so  long  as  any  bill 
or  bills  of  exchange  received  by  him  from  the  said  L.  Nor- 
manton and  I.  Normanton  should  be  owing  and  still  to  be- 
come due,  to  enter  into  and  upon  and  take  possession  of  the 
frames,  looms,  machinery,  and  effects  hereby  assigned,  and 
hold  and  enjoy  the  same  as  hereinafter  expressed :  witnessed 
'^  that,  in  pursuance  of  the  said  agreement,  and  in  consider- 
ation of  the  premises,  and  also  in  consideration  of  ten  shil- 
lings a  piece  of  lawful  English  money  to  each  of  them  the 
said  L.  Normanton  and  I.  Normanton  in  hand  paid  by  the 
said  W.  Waud  at  or  before  the  execution  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  tjiey  the  said  L.  Nor- 
manton and  I.  Normanton  do  and  each  of  them  doth  by 
these  presents  assign  and  transfer  unto  the  said  W.  Waud, 
his  executors,  administrators,  and  assigns,  all  those  fifteen 
spinning  frames,  with  the  gearing,  machinery,  and  effects 
connected  therewith  and  belonging  thereto,  in  and  upon 
the  junction  mill,  situate  at  Laister  Dyke  aforesaid,  now 
used  and  occupied  by  the  said  L.  Normanton  and  I.  Nor- 
manton, and  used  and  employed  by  them  in  their  trade  or 
business  of  manufacturers;  And  also  all  those  133  worsted 
power  looms,  with  the  gearing,  machinery,  and  effects  con- 
nected therewith  and  belonging  thereto,  in  and  upon  the 
said  junction  mill  aforesaid,  now  used  and  occupied  by  the 
said  L.  Normanton  and  I.  Normanton,  and  used  and  em^ 
ployed  by  them  in  their  trade  or  business  of  manufacturers; 
And  all  other  spinning  frames,  looms,  machinery,  chattels, 
and  effects,  now  erected  or  erecting,  or  hereafter  to  be 
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186S.  erected^  fixed,  or  set  up,  or  which  may  belong  to  the  said 
L.  Nonnanton  aad  L  Nonnanton,  in  and  about  the  said 
mill  as  aforesaid;  And  all  the  estate,  right,  title,  and  in- 
terest, both  legal  and  equitable,  of  them  the  said  L.  Nor- 
manton  and  L  Normanton  therein,  To  have,  hold,  receive, 
take,  and  enjoy  the  said  spinning  frames^  looms,  machinery, 
and  effects  hereby  assigned  or  intended  so  to  be,  unto  the 
said  W.  Waud,  his  executors,  administrators,  and  assigns, 
as  and  for  his  and  their  own  proper  goods,  chattels,  and 
effects,  absolutely  and  for  erer,  upon  the  trusts  hereinafter 
declared  concerning  the  same,  that  is  to  say,  upon  trust  for 
securing  the  payment  of  any  sum  or  $ums  of  money  (not 
exceeding  in  the  whole  the  principal  sum  hereinafter  men- 
tioned) in  which  the  said  L.  Normanton  and  I.  Norman- 
ton may  at  any  time  or  from  time  to  time  hereafter  be  in- 
debted to  the  said  W.  Waud,  his  executors,  or  administra- 
tors, for  or  on  account  of  any  bill  or  bills  of  exchange  made, 
drawn,  paid,  indorsed,  or  accepted  by  the  said  L.  Nor- 
manton and  L  Normanton,  or  any  other  person  or  per- 
sons whomsoever;  and  discounted  by  the  said  W.  Waud  for 
and  to  the  use  and  benefit  of  the  said  L.  Normanton  and 
I.  Normanton,  or  on  any  other  account  whatsoever,  clear 
of  all  deductions  whatsoever;  and  for  that  purpose,  in  case 
default  shall  be  made  in  payment  of  the  whole  or  any  part 
of  such  sum  or  sums  of  money  within  three  days  after  the 
s^me  shall  have  been  demanded,  then  upon  trust,  at  any 
tim.e  or  times  thereafter,  so  long  as  any  of  the  said  sum  or 
sums  or  any  part  thereof  shall  remain  unpaid,  without  the 
necessity  of  any  further  consent  or  concurrence  on  the  part 
of  the  said  L.  Normanton  and  L  Normanton,  their  execu- 
tors, administrators,  or  assigns,  to  take  possession  of  the 
said  frames,  looms,  machinery,  chattels,  and  effects,  and 
thenceforth  to  hold  and  enjoy  the  same  to  and  for  his  and 
their  absolute  use  and  benefit;  and  also,  at  his  and  their 
discretion,  to  make  sale  and  absolutely  dispose  of  the  same 
chattels  and  effects  by  public  auction  or  private  contract. 
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either  t(%ether  or  in  parcels,  with  liberty  to  buy  in  and  re-  .  1862. 
sell  the  same,  without  being  responsible  for  any  loss  that 
may  be  incurred  thereby,  and  to  give  receipts  for  the  pur- 
chase-money, which  shall  effectuidly  exonerate  the  persons 
paying  the  same  £rom  all  responsibility  with  respect  to  the 
application  thereof,  or  from  inquiring  into  the  necessity  or 
expediency  of  any  such  sale  or  sales^  or  whether  any  such 
de&ult  as  aforesaid  shall  hare  been  made.  And  upon  fur- 
ther trust,  that,  in  case  any  such  sale  or  sales  as  aforesaid 
shall  be  made  by  the  said  W.  Waud,  his  executors,  adminis- 
trators, or  assigns,  they  shall  stand  possessed  of  the  purchase- 
monies,  upon  trust,  in  the  first  place,  to  defray,  retain,  or 
pay  and  satisfy  all  costs,  charges,  and  expenses  incident 
to  such  sale  or  sales  and  to  the  execution  of  these  presents ; 
and,  in  the  next  place,  to  retain  or  pay  and  satisfy  unto 
the  said  W.  Waud,  his  executors,  administrators,  or  assigns, 
the  sum  or  sums  (not  exceeding  the  amount  hereinafter 
mentioned),  in  which  the  said  L.  Normanton  and  I.  Nor- 
manton,  their  executors  or  administrators,  shall  be  indebt- 
ed to  him  or  them  on  the  balance  of  or  for  or  on  account 
of  any  bill  or  bills  of  exchange  made,  drawn,  paid,  indors- 
ed, and  accepted  by  the  said  L  Normanton  and  L  Nor- 
manton and  discounted  by  the  said  W.  Waud,  or  any  other 
bill  or  bills  of  exchange  discounted  for  the  said  L.  Nor- 
manton and  L  Normanton  by  the  said  W.  Waud;  and  all 
costs,  charges,  and  expenses  sustained  or  incurred  in  or 
about  any  suit  or  suits  at  law  or  in  equity,  which  shall  be 
instituted  for  enforcing  the  payment  of  any  such  sum  or 
sums  of  money  or  any  part  thereof;  and  then  upon  trust 
to  pay  oyer  the  surplus  (if  any)  unto  the  said  L.  Norman- 
ton and  I.  Normanton,  their  executors,  administrators,  or 
assigns,  for  their  own  use  and  benefit  Provided  always, 
and  it  is  hereby  further  declared,  that  the  total  amount  of 
principal  monies  to  be  ultimately  recoverable  under  or  by 
virtue  of  the  security  hereby  made,  shall  not  exceed  the 
sum.  of  200021 ;  and  that  such  security  shall  not  be  consi- 

q2 
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dered  as  wholly  or  partially  satisfied  by  the  payment  or 
liquidation,  otherwise  than  by  putting  in  force  the  same 
security,  of  any  sum  or  sums  of  money  which  shall  at  any 
time  or  times  or  from  time  to  time  be  due  and  owing  from 
the  said  L.  Normanton  and  I.  Normanton,  trading  as  afore- 
said, on  such  accounts  as  aforesaid;  or  as  wholly  satisfied 
by  the  payment  or  liquidation  by  means  of  such  security 
of  the  entire  balance  which  shall  at  any  time  be  so  due  and 
owing,  unless  the  same,  either  alone  or  together  with  any 
sum  or  sums  previously  paid  or  liquidated,  shall  in  like 
manner  be  equal  to  the  total  amount  aforesaid;  but  that 
the  said  security  shall  extend  to  coyer  any  sum  or  sums  of 
money  which  shall,  for  the  time  being,  constitute  the  ba- 
lance due  from  the  said  L.  Normanton  and  I.  Normanton, 
trading  as  aforesaid,  until  principal  monies,  to  the  full 
amount  aforesaid,  shall  have  been  actually  recovered  or  sa- 
tisfied by  means  of  the  security  herein  contained.  Pro- 
vided also,  and  it  is  hereby  further  declared  and  agreed  by 
and  between  the  said  parties  hereto,  that  the  said  W. 
Waud,  his  executors,  administrators,  or  assigns,  shall  and 
will,  upon  receiving  seven  days'  previous  notice  in  writing 
from  the  said  L.  Normanton  and  L  Normanton,  their  ex- 
ecutors, administrators,  or  assigns,  for  that  purpose,  de- 
liver to  the  said  L.  Normanton  and  I.  Normanton,  or  ei- 
ther of  them,  or  their  executors,  administrators,  or  assigns, 
an  account  in  writing  of  all  and  every  the  bills  of  exchange 
or  other  bills  which  may  have  been  discounted  by  the  said 
W.  Waud,  his  executors,  or  administrators  for  them  as 
aforesaid.  And  the  said  L.  Normanton  and  I.  Normanton 
do  hereby,  for  themselves  severally  and  respectively,  and 
for  their  several  and  respective  heirs,  executors,  and  admi- 
nistrators, covenant  and  agree  with  the  said  W.  Waud,  his 
executors,  administrators,  and  assigns,  that  they  the  said 
L.  Normanton  and  I.  Normanton,  or  one  of  them,  their  or 
one  of  their  heirs,  executors,  or  administrators,  shall  and 
will  pay  or  cause  to  be  paid  unto  the  said  W.  Waud,  his 
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executors,  administrators,  or  assigns,  such  sum  or  sums  of  1862. 
money  (not  exceeding  the  principal  sum  aforesaid)  as  may 
at  any  time  or  from  time  to  time  hereafter  be  due  and  ow- 
ing from  the  said  L.  Normanton  and  I.  Normanton  to  the 
said  W.  Waud,  his  executors,  administrators,  or  assigns,  at 
the  time  or  times  and  in  the  manner  hereinafter  express- 
ed for  payment  of  the  same,  according  to  the  true  in- 
tent and  meaning  of  those  presents.  And  the  said  W. 
Waud  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  L.  Normanton  and 
I.  Normanton,  their  executors,  administrators,  or  assigns, 
that  he  or  they  the  said  W.  Waud,  his  heirs,  executors,  or 
administrators,  will  not  take  possession  of  or  proceed  to  a 
sale  of  the  said  frames,  looms,  machinery,  chattels,  and 
effects,  hereby  assigned  under  the  trust  hereinbefore  con- 
tained, until  such  default  shall  have  been  made  by  the  said 
L.  Normanton  and  I.  Normanton  or  one  of  them,  their  or 
one  of  their  heirs,  executors,  or  administrators,  in  payment 
of  the  monies  hereby  secured  or  intended  so  to  be,  or  some 
part  thereof,  as  is  hereinbefore  mentioned  or  provided  in 
and  by  the  same  trust  for  sale;  but  so,  nevertheless,  that 
this  present  covenant  shall  not  affect  any  purchaser  or  pur- 
chasers under  the  said  trust  for  sale,  nor  any  person  or 
persons  claiming  under  such  purchaser  or  purchasers/' 

At  the  time  of  the  date  and  the  execution  of  this  inden- 
ture, there  were  outstanding  four  bills  of  exchange  for 
1002.  each,  drawn  by  I.  Normanton  and  accepted  by  Messrs. 
Brooks  &  Co.,  which  had  been  discounted  by  the  defend- 
ant for  the  bankrupt  at  202.  per  cent  Between  the  date 
of  the  deed  and  the  November  following,  bills  were  from 
time  to  time  drawn,  accepted,  and  discounted  upon  the 
preceding  terms,  and  those  which  came  to  maturity  were 
duly  honoured  and  paid;  but  in  that  month  Messrs. 
Brooks  &  Co.  became  insolvent,  aiid  the  bills  then  due 
were  in  consequence  dishonoured  by  them.  On  the  2nd 
of  December,  the  defendant  held  dishonoured  acceptances 
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1852.  to  the  amount  of  291 L  10&,and  five  other  bills  to  the  amount 
of  500/.,  "which  he  had  discounted,  but  which  were  not  then 
due.  On  the  2nd  of  December,  the  defendant  entered  up- 
on the  premises  of  the  mill,  and  took  possession  of  the  ma- 
chinery and  effects  therein  under  the  deed  of  assignment* 
Proceedings  in  bankruptcy  were  shortly  afterwards  taken 
against  Isaac  Normanton;  and  the  assi^ees  brought  this 
action  for  the  recovery  of  the  goods  and  chattels  so  seized. 
The  bankrupt  was  called  as  a  witness  on  the  part  of  the 
plaintiffs,  and  deposed  that,  at  the  time  he  executed  the 
deed,  he  had  effects  to  the  amount  of  upwards  of  32002., 
and  that  the  whole  of  his  obligations  did  not  exceed  29002L; 
and  that  his  object  in  executing  the  deed  was  to  obtain  the 
means  of  discounting  the  bills  of  Messrs.  Brooks  &  Co.,  and 
thereby  to  dispose  of  his  manufactured  goods  to  them  for 
cash,  and  that  he  had  no  intention  whatever  of  preferring 
the  defendant  to  his  other  creditors;  and  he  added,  that 
if  Messrs.  Brooks  &  Go.  had  not  failed,  he  could  have  met 
all  his  liabilities. 

On  the  part  of  the  defendant,  it  was  contended  that 
there  was  no  evidence  of  an  act  of  bankruptcy.  The  learn- 
ed Judge  left  the  case  to  the  jury ;  and  in  the  course  of  the 
summing  up,  he  told  them  that  the  execution  of  the  deed 
would  be  an  act  of  bankruptcy  if  the  effect  of  putting  the 
deed  in  force  would  be  to  stop  the  bankrupt's  business.  A 
verdict  was  found  for  the  plaintiffs,  with  leave  to  the  de- 
fendant to  move  to  set  that  verdict  aside,  and  to  enter  a 
verdict  for  him. 

Watsony  on  a  previous  day  in  the  present  Term,  obtain- 
ed a  rule  nisi  in  pursuance  of  the  leave  reserved,  or  for  a 
new  trial  on  the  ground  of  misdirection. 

Hvgh  HiU,  Hall,  and  West  shewed  cause. — First,  the  ex- 
ecution of  the  assignment  of  the  2nd  of  July,  1851,  was 
an  act  of  bankruptcy.    The  consideration  was  for  a  by- 
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gone  and  pre-existing  debt  The  act  was  secret  The  re-  1852. 
cital  of  the  deed  shews  that  the  solvency  of  the  bankrupt 
was  at  the  time  doubtful,  and  that  the  transfer  was  ef- 
fected'in  contemplation  of  bankruptcy.  The  instrument 
£sdls  within  the  67th  section  of  the  Bankrupt  Act  12  &  13 
Vict  c.  67>  as  being  ''  a  firaudulent  transfer  of  the  goods 
and  chaltels  of  the  trader  with  intent  to  defeat  or  delay 
his  creditors."  The  principles  expounded  in  Oraham  v. 
Chapnum  (a)  apply  to  this  case.  Jerms,  C.  J.,  there  says,  in 
deliyering  the  judgment  of  the  Court>  "  Every  person  must 
be  taken  to  intend  that  which  is  the  necessary  consequence 
of  his  own  act;  and  if  a  trader  make  a  deed  which  neces- 
sarily has  the  effect  of  defeating  or  delaying  his  creditors, 
he  must  be  taken  to  have  made  the  deed  with  that  intent 
But  a  deed  which  has  the  effect  of  defeating  or  delaying 
a  trader's  creditors  is,  by  the  policy  of  the  Bankrupt  Law, 
a  fraudulent  deed;  and  therefore,  a  deed  which  has  that 
effect  is,  in  the  terms  of  the  Act,  a  fraudulent  transfer  of 
the  trader's  goods  with  intiimt  to  defeat  or  delay  his  cre- 
ditors." The  several  cases  otSiebert  v.  Spooner  (6),  Lindon 
V.  Sharp  (c).  Boater  v.  Pritchard  (d),  and  WhitweU  v.  Thomp- 
a(m{e)y  are  there  discussed.  The  necessary  consequence 
of  putting  this  deed  in  force  would  be  to  stop  the  bank- 
rupt's business  and  to  bring  about  insolvency.  It  is  clear 
that  the  object  of  this  deed  was  to  prefer  the  defendant  to 
aU  the  other  creditors  of  the  bankrupt,  inasmuch  as  they 
would  be  thereby  necessarily  delayed.  The  words  of  the 
Bankrupt  Act  are  satisfied  by  evidence  that  the  effect  of 
the  transfer  is  either  to  defeat  or  to  delay  the  creditors. 
[Parkei  B. — ^In  Oraham  v.  Chapman,  the  deed  transferred 
the  whole  of  the  trader's  property.  In  this  case  the  trad^ 
does  not  transfer  a  moiety  of  his  effects.  I  think  that  no 
case  can  be  found  which  goes  the  length  of  deciding  that 

(a)  21  L.  J.,  C.  P.,  173.  (cQ  1  A.  &  e!  456. 

(6)  1  M.  &  W.  714,  (e)  1  Eep.  68. 

(c)  6  M.  &  Gr.  895. 
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^^^62^  such  a  transfer  i8  an  act  of  bankruptcy.  Lord  Mansfidd^ 
C.  J.,  in  Worseley  v.  De  Mattoa  (a),  points  out  tlie  distinction 
between  the  two  cases.  He  there  says,  "  There  is  a  great 
difference  between  the  conveyance  of  aU  and  of  a  part;  a 
conveyance  of  a  part  may  be  public,  fair,  and  honest;  as  a 
trader  may  sell,  so  he  may  openly  transfer  many  kinds  of 
property  by  way  of  security.  But  a  conveyance  of  all  must 
either  be  fraudulently  kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy."  In  Carr  v.  Burdi88(b\  where 
the  trader  assigned  the  whole  of  his  siock,  it  was  held  that, 
in  order  to  constitute  an  act  of  bankruptcy,  it  must  be 
shewn  that  it  would  produce  insolvency.]  It  is  submitted 
that,  if  the  inevitable  consequence  of  the  deed  is  to  pro- 
duce insolvency,  the  deed  is  an  act  of  bankruptcy. 

Secondly,  the  direction  was  correct,  for  it  involved  the 
question  of  insolvency,  and  must  have  been  understood  by 
the  jury.  The  point  in  issue  was,  whether  the  trader  could 
carry  on  his  business  in  case  the  deed  was  acted  upon: 
fVedge  v.  Kewlyn  (o),  Porter  v.  WaJUcer  (d),  Bowher  v.  B«r- 
dekin  (e). 

Watson,  TondvMon^  and  Hamerion  in  support  of  the 
rule. — They  were  stopped  upon  the  last  point  by  the  Court, 
who  stated  that  they  were  clearly  of  opinion  that  the  direc- 
tion was  wrong;  and  that  they  only  doubted  whether  there 
ought  to  be  a  new  trial,  or  whether  the  verdict  should  be 
entered  for  the  defendant,  in  pursuance  of  the  leave  re- 
served.— ^This  transfer  was  not  an  act  of  bankruptcy.  A 
transfer  by  deed  of  a  trader's  property  may  be  an  act  of 
bankruptcy  upon  either  of  the  two  following  grounds; 
first,  it  is  so  where  the  necessary  consequence  of  the  in- 
strument itself  is  to  produce  insolvency,  as,  for  instance. 


(a)  1  Burr.  467.  (rf)  1  M.  &  Gr.  686. 

(6)  1  C.  M.  &  R  443.  (e)  11  M.  &  W.  128. 

(c)  4B.&i\d.831. 
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ivhere  the  trader  thereby  transfers  the  whole  of  his  pro-  1852. 
perty,  or  the  greater  portion  of  it,  with  a  mere  colourable 
or  trifling  exception;  and  in  such  case,  the  intent  to  de- 
feat and  delay  the  creditors  is  implied  by  law.  The  se- 
cond class  of  cases  is  that  where  the  trader  transfers  a 
portion  only  of  his  property,  but  is  shewn  to  have  done  so 
with  the  intent  of  defeating  or  delaying  his  creditors.  Now 
the  transfer  in  question  does  not  fall  within  either  of  these 
classes,  for  by  it  the  trader  does  not  dispose  of  even  the 
half  of  his  effects,  and  there  is  nothing  upon  the  face  of 
the  instrument  which,  ex  necessitate,  makes  it  an  act  of 
bankruptcy;  and  his  own  statement  confirms  the  validity 
of  the  instrument  in  this  respect.  Oraham  v.  Chapman 
has  already  been  disposed  of,  as  shewn  by  the  Court,  upon 
the  ground  that  the  deed  there  transferred  the  whole  of 
the  trader's  effects;  and  that  decision,  therefore,  falls  with- 
in the  first  class  of  cases  above  mentioned.  Now  this 
transfer  does  not  fall  within  the  second  class;  for  the  bank- 
rupt's testimony,  which  was  not  disputed,  establishes  the 
fact  that  there  was  no  intention  on  his  part  of  delaying  or 
defeating  his  creditors,  but,  on  the  contrary,  that  the  deed 
was  executed  with  a  view  of  obtaining  future  advances, 
which  at  that  time  he  had  sufficient  capital  to  meet;  and 
that,  but  for  the  failure  of  other  parties,  he  would  not  have 
been  disabled  from  carrying  out  those  intentions:  QUbbins 
V.  Phillips  (a). 

Pollock,  C.  B. — ^The  precise  question  raised  by  the  rule 
is,  whether  the  verdict  should  be  set  aside,  and  a  verdict 
entered  for  the  defendant  The  following  statement  ap- 
pears upon  the  notes  of  the  Lord  Chief  Justice: — '^  Verdict 
for  the  plaintiffs,  7561 17s,  9c2.,  with  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  Court  think  there 
was  not  evidence  to  go  to  the  jury  of  an  act  of  bankruptcy." 

(a)  7  B.  &  C.  629, 
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1863.  NoW;  if  the  learned  Judge  had  thought  there  was  no  evi- 
dence of  an  act  of  bankruptcy,  he  would  not  have  directed 
the  verdict  for  the  plaintiffs,  but  he  would  have  given 
them  the  option  of  being  nonsuited,  I  therefore  think, 
that  the  plaintiffi  ought  not  to  be  in  a  worse  situation  in 
consequence  of  the  decision  at  Nisi  Prius  being  in  their  fa- 
vour, than  they  would  have  been  if  the  decision  had  been 
against  them.  The  learned  Judge  also  adds,  "  it  seemed  to 
me  the  deed  was  a  security  for  an  existing  debt  due  from 
the  bankrupt  to  Waud  "  (no  doubt  that  is  so),  "  that  is,  to 
the  extent  of  40^2.  of  bills  then  running,  and  would  have 
enabled  Waud  next  day  to  have  taken  possession  of  all  the 
looms  and  machinery,  whereby  the  bankrupt  s  business 
might  have  been  immediately  stopped/'  The  verdict  seems 
to  have  passed  upon  the  ground  that  the  effect  of  the  deed 
would,  if  put  in  force,  be  to  stop  the  business  of  the  fac- 
tory. I  am  of  opinion  that  such  an  effect  does  not  of  it- 
self make  the  deed  an  act  of  bankruptcy;  and,  upon  con- 
sidering the  evidence  in  the  case,  there  is  nothing  to  make 
it  an  act  of  bankruptcy.  I  am  satisfied  that  the  direction, 
that  the  transfer  was  an  act  of  bankruptcy  for  the  reason 
assigned,  is  not  correct  in  law.  If  a  man's  business  be  that 
of  a  carrier,  and  he  sell  his  horse  and  cart,  but  has  ample 
funds  to  buy  another  horse  and  cart,  such  an  assignment 
is  no  act  of  bankruptcy;  and  so,  in  the  case  of  an  assign- 
ment of  a  man's  whole  stock,  where  he  has  the  means  of 
carrying  on  other  business,  the  assignment  is  not  an  act 
of  bankruptcy,  although  the  instrument,  by  being  put  in 
force,  stops  the  business ;  but  the  assignment  must  be  such 
as  puts  a  stop  to  the  business  by  reason  of  the  party's  in- 
solvency. I  therefore  think  the  rule  ought  to  be  absolute 
to  set  aside  the  verdict  and  to  enter  a  nonsuit 

Pabxs,  B — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  what  is  the  precise  point  left  for  our  decision  by 
the  Lord  Chief  Justice ;  and  after  hearing  the  arguments, 
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and  after  reading  his  Lordship's  notes,  I  think  the  question  ^652. 
is  a  very  simple  one.  It  is  to  be  assumed  that  the  witness 
Normanton  speaks  the  truth ;  and  he  says  he  made  the  as- 
signment in  the  hopes  of  obtaining  a  sale  of  his  goods  for 
cash,  by  means  of  getting  the  bills  of  Messrs.  Brooks  &  Co. 
discounted.  Now  we  are  to  take  it  on  his  statement,  that 
this  property  did  not  constitute  half  of  his  effects,  for  he 
says  that  he  had  capital  to  more  than  double  the  amount  of 
that  which  he  assigned  by  the  deed.  I  agree  with  my  Lord 
Chief  Justice  as  to  the  construction  of  the  instrument, 
namely,  that  it  is  not  to  secure  future  advances,  but  debts 
arising  out  of  bills  already  discounted,  which  would  there* 
after  become  due.  The  question  as  to  this  being  a  fraud- 
ulent assignment  to  a  particular  creditor  in  contemplation 
of  bankruptcy  does  not  arise,  for  there  is  no  evidence  of 
that  sort  in  the  case;  and  moreover,  the  testimony  of  the 
bankrupt  himself  is  directly  to  the  contrary.  Then  the 
facts  as  found  by  the  jury  are  simply  these :  The  trader  as- 
signs less  than  half  of  his  property,  consisting  of  the  imple- 
ments of  his  trade ;  and  the  effect  of  putting  that  assign- 
ment in  force  is  to  prevent  him  firom  carrying  on  his 
trade;  and  the  question  is,  whether  that  constitutes  an 
act  of  bankruptcy.  There  is  no  authority  which  goes  the 
length  of  deciding  that  it  is.  I  agree  with  what  was  said 
by  one  of  the  learned  counsel  for  the  defendant,  that  if, 
upon  these  facts,  this  were  held  to  be  an  act  of  btmkruptcy, 
the  decision  would  do  much  to  shake  the  law  on  this  sub- 
ject I  am  of  opinion  that^  where  there  is  no  fraudulent 
intent  under  the  statute  of  Elizabeth,  and  no  intention  to 
give  a  preference  under  the  Bankrupt  Acts,  an  assignment 
of  less  than  one  half  of  a  trader's  property  is  not  made  an 
act  of  bankruptcy  by  the  additional  simj^e  fact,  that  the 
transfer,  when  acted  upon,  disables  the  trader  firom  carry- 
ing on  his  trade,  without  ike  machinery  so  transferred. 
This  point  was  decided  by  Carr  v.  Burdiea.  The  law  is  not 
that  a  man  commits  an  act  of  bankruptcy  by  disabling 
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1662.  himself  from  carrying  on  his  business,  but  that  he  com- 
mits an  act  of  bankruptcy  when  the  necessary  result  of 
that  act  is  to  defeat  or  delay  other  creditors,  who  are  not 
the  object  of  that  particular  conveyance.  But  there  is  no 
authority  for  saying,  that  a  conveyance,  without  fraudu- 
lent intent,  of  less  than  half  a  man's  property,  constitutes 
an  act  of  bankruptcy.  Here  my  Lord  did  not  leave  the 
question  to  the  jury,  whether  the  effect  of  the  assignment 
of  the  machinery  was  to  produce  insolvency. 

Acts  of  bankruptcy  arising  from  fraudulent  assignments 
are  confined  to  acts  of  a  fraudulent  nature  under  the  sta- 
tute of  Elizabeth,  with  an  immediate  object  to  defeat  cre- 
ditors; to  such  as  are  fraudulent  under  the  Bankrupt  Acts, 
being  made  with  the  object  of  preventing  an  equal  distri- 
bution of  the  bankrupt's  effects  under  his  bankruptcy, 
which  he  knows  must  occur;  and  lastly,  to  those  where 
there  is  a  transfer  of  property,  which  must  necessarily  in 
its  results  be  known  to  the  bankrupt  to  lead  to  the  delay 
and  disappointment  of  all  the  creditors,  with  the  excep- 
tion of  that  particular  individual  to  whom  the  transfer  is 
made.  Such  a  transfer  is  also  an  act  of  bankrupt-cy,  upon 
the  principle  that  every  man  is  bound  to  contemplate  the 
necessary  result  of  his  own  acts.  The  case  upon  which 
reliance  has  been  placed  by  the  learned  counsel  for  the 
plaintiffs  is  that  of  Oraham  v.  Chapman,  which  involved 
a  question  of  the  last  description;  and  though  the  object 
of  the  deed  ther^  had  no  reference  to  giving  up  trade,  or 
to  the  preference  of  one  particular  creditor  to  another, 
but  was  executed  by  the  party  with  a  view  to  obtain  ad- 
vances) and  so  to  carry  on  his  trade,  yet  inasmuch  as  that 
was  a  conveyance  of  all  the  party's  property,  the  Court 
there  held,  and  very  properly  so,  that  the  transfer  was  of 
itself  an  act  of  bankruptcy.  That  case,  therefore,  has  no 
application  whatever  to  the  present  I  think  there  was 
no  act  of  bankruptcy  here;  and  that,  in  pursuance  of  the 
leave  reserved,  the  defendant  is  entitled  to  the  verdict,  but. 
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for  the  reasons  given  by  my  Lord,  that  a  nons]iit  should         1852. 
be  entered. 


Aldbbson,  R — I  am  of  the  same  opinion.  The  object  of 
the  deed  seems  to  have  been  rather  to  afford  a  security  for 
the  solvency  of  Messrs.  Brooks  &  Co.,  than  for  that  of  the 
bankrupt  The  course  of  business  appears  to  have  been  as 
follows: — ^The  bankrupt,  who  was  a  manufacturer,  made  and 
sold  goods  to  Messrs.  Brooks  &  Co.,  and  they  paid  for  those 
goods  by  their  acceptances.  The  bankrupt  wished  to  have 
cash  for  their  bills,  and  he  therefore  applied  to  the  de- 
fendant to  discount  them,  so  as  to  obtain  ready  money  for 
his  goods.  The  defendant,  entertaining  some  doubts  as  to 
the  solvency  of  Messrs.  Brooks  &  Co.,  insisted  that  the 
bankrupt  should  give  him  some  security  for  the  discount, 
so  as  to  secure  to  him  the  amount  of  the  acceptances  in 
case  of  nonpayment  by  Messrs.  Brooks  &  Co.,  and  for  that 
reason  the  security  was  given.  If  Messrs.  Brooks  &  Co. 
got  into  better  credit,  less  would  be  paid  by  way  of  dis- 
count; or  if  they  get  into  worse  credit,  the  bankrupt  might 
continue  to  deal  with  them  no  further.  All  these  are 
matters  which  might  account  for  the  high  rate  of  interest, 
and  are  consistent  with  the  bankrupt's  having  a  reasonable 
expectation  of  carrying  on  the  business.  The  only  ques- 
tion here  is,  whether  a  security  given  for  such  property, 
on  which  security  the  bankrupt  did  not,  at  the  time  he 
gave  it,  expect  to  have  to  pay  anything,  for  he  believed  all 
these  bills  would  be  provided  for  by  Messrs.  Brooks  &  Co., 
— whether  such  security,  given  in  respect  of  less  than  half 
his  existing  property,  can  be  considered  as  an  act  of  bank- 
ruptcy? If  we  were  to  hold  that  it  is,  we  should  be  going 
much  farther  than  any  case  has  yet  gone,  and  I  do  not 
think  we  are  justified  in  going  to  that  extent. 

Platt,  B. — I  am  of  the  same  opinion.  I  agree  in  what 
has  been  stated  by  my  brother  Alderson  with  reference  to 
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1852.  the  solvency  of  the  parties  to  the  deed.  Independently  of 
the  testimony  of  the  bankrupt,  that  the  instrument  was 
not  executed  in  contemplation  of  delaying  his  creditors, 
I  think  there  was  no  evidence  of  fraud.  But  the  bank- 
rupt's account  must  be  taken  as  true.  He  was  called  by 
the  assignees,  and  no  imputation  is  cast  upon  his  testi- 
mony. He  states  that  he  was  possessed  of  upwards  of 
30002.  worth  of  property,  and  that  he  pledged  15002.  of  it 
for  the  purpose  of  giving  security,  which  was  required  by 
the  persons  who  discounted  his  bills  on  Messrs.  Brooks 
&  Co.;  and  that  the  whole  of  his  obligations,  including 
what  might  fall  in  with  reject  to  Messrs.  Brooks  &  Co., 
at  that  time  did  not  exceed  29002.  Such  a  transfer  does 
not  come  within  the  principle  of  the  case  where  a  man 
assigns  the  whole  of  his  property,  or  the  whole  with  a 
colourable  exception,  which  in  point  of  law  is  considered 
as  no  exception.  That  being  the  case,  what  was  the  ob- 
ject of  this  deed?  The  bankrupt  deposes,  that  his  object 
was  to  enable  him  to  carry  on  his  trade,  and  not  to  delay 
his  creditors;  that  was  not  an  act  of  bankruptcy.  For 
these  reasons,  I  think  the  rule  should  be  absolute  to  enter 
a  nonsuit. 

Rule  absolute  accordingly. 
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1852. 

Ash  v.  The  Honourable  P.  Dawkay.  j^^^  23. 

XRESPASS  for  breaking  and  entering  the  plaintiff's  A  sheriff,  who 

dwelling-house,  and  for  continuing  therein  making  a  dis-  ^^  ^^^  J*g] 

turbance,  for  a  long  time,  to  wit,  for  seven  weeks.  ^  ^^  ^^' 

The  defendant  pleaded,  first,  not  guilty;  and  secondly,  a  premises  in  pos- 

justification  under  a  writ  of  testatum  fi.  fa.,  issued  against  goods  for  more 

the  goods  of  the  plaintiff  and  two  others,  and  directed  to  ^fi,^f^jj. 

the  defendant  as  sheriff  of  Yorkshire.  ;We  in  trespass 

for  so  continn- 

To  this  second  plea  the  plaintiff  pleaded,  by  way  of  new  ing  beyond  the 
assignment,  that  the  plaintiff  issued  his  writ,  and  declared  ^^  ^^  ^ 
for  other  trespasses  than  those  sought  to  be  justified  by 
that  plea;  for  that,  after  the  seizure  in  execution  of  the 
plaintiff^s  goods,  and  after  the  expiration  of  a  reasonable  . 
time  for  such  seizing  and  taking  in  execution  and  removal, 
under  the  writ  ajid  warrant,  of  the  said  goods  and  chattels 
off  the  said  dwelling-house^  and  for  the  completion  of  the 
purpose  for  which  the  said  dwelling-house  was  so  entered, 
the  defendant  did  not  depart  from  the  dwelling-house,  but, 
on  the  several  days  and  times  in  the  declaration  mention- 
ed, and  after  the  said  goods  had  been  so  taken  in  execu- 
tion, and  after  the  expiration  of  such  reasonable  time  as 
aforesaid,  broke  and  entered  the  said  dwelling-house  of  the 
plaintiff,  and  then  made  a  great  noise  &a  therein,  and 
continued  thereixi  making  such  noise  &c.  for  a  long  time, 
to  wit,  as  in  the  declaration  mentioned,  being  other  tres- 
passes than  those  pleaded  to,  &c. 

To  this  new  assignment  the  defendant  pleaded,  first,  not 
guilty;  and  secondly,  a  justification  under  a  writ  of  testa- 
tum fi.  fa.  This  plea»  after  stating  that  the  writ  duly  issued 
directed  to  the  defendant  as  such  sheriff,  that  it  was  deli- 
vered to  him,  that  whilst  he  was  such  sheriff  he  made  his 
warrant  directed  to  one  W.  P.,  his  bailiff,  by  which  he  com- 
manded him  to  levy  the  amount  of  the  writ  &c.  of  the  goods 
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185S^  and  chattels  of  the  plaintiff,  and  of  two  other  persons  named 
in  the  writ;  that  the  said  warrant  was  delivered  to  W.  P. ;  hj 
virtue  of  which  writ  and  warrant  he  peaceably  and  quietly 
entered  into  the  said  dwelling-house,  the  outer  doors  there- 
of being  then  open,  in  order  to,  and  did  then,  seize  and  take 
iri  execution  divers  goods  and  chattels  of  the  plaintiff,  for 
the  purpose  of  levying  the  monies,  &c.  The  plea  then  pro- 
ceeded to  state,  that  the  said  goods  and  chattels  continued 
in  the  said  dwelling-house  from  the  time  when  they  were 
so  seized  and  taken  in  execution  until  the  defendant  levied 
thereout,  as  hereinafter  mentioned,  the  monies  so  directed 
to  be  levied  &c.,  and  that  the  said  writ,  during  all  the 
time  in  the  new  assignment  mentioned,  was  in  full  force, 
unexecuted  and  not  returned,  wherefore  W.  P.,  so  being 
and  as  such  bailiff,  continued  and  remained  in  the  said 
dwelling-house,  in  possession  of  the  said  goods  and  chattels, 
during  the  period  in  the  new  assignment  mentioned,  for 
the  purpose  of  selling  the  said  goods  and  chattels,  and 
levying  thereout,  and  did,  to  wit,  on  &c.,  levy  thereout  the 
said  sums  of  money  so  directed  &c.;  and,  in  so  doing,  the 
said  W.  P.  did  necessarily  make  a  little  disturbance,  &c., 
and  did  stay  and  continue  making  such  disturbance  for 
the  said  space  of  time,  as  he  lawfully  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff, 
which  said  continuing  in  the  said  dwelling-house,  after 
the  said  goods  and  chattels  had  been  so  seized  and  taken 
in  execution,  until  the  said  monies  were  so  levied  there- 
out, are  the  said  several  trespasses  above  newly  assigned,  &c. 
The  plaintiff  replied  to  this  plea,  (after  alleging  that 
the  writ  and  warrant,  and  the  goods  &c.,  and  the  taking  in 
execution  in  that  plea  mentioned,  were  respectively  iden- 
tical with  those  mentioned  in  the  second  plea  to  the  de- 
claration), that  the  said  continuing  and  remaining  of  W.  P- 
in  the  said  dwelling-house  of  the  plaintiff  in  possession  of 
the  said  goods,  &c.,  as  in  the  last  plea  mentioned,  and  the 
several  other  trespasses  in  and  by  that  plea  attempted  to  be 
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jastified  were  not,  nor  was  any  part  thereof,  necessary  or        1S62. 
required  for  the  purpose  of  selling  the  said  goods  and  chat- 
tels, and  leyying  thereout  the  said  monies  &a,  or  any  part 
thereof,  or  for  otherwise  executing  the  said  writ  and  war- 
rant or  either  of  them,  &c. 

The  defendant  rejoined,  that  the  said  continuing  and 
remaining  of  W.  P.  in  the  said  dwelling-house  in  posses- 
sion of  the  said  goods  &c.,  and  the  said  several  trespasses 
attempted  to  be  justified  by  the  last  plea,  were  respectively 
necessary  and  required  for  the  purpose  of  selling  the  said 
goods  &C.,  and  levying  thereout  the  monies  &c. — tissue 
thereon. 

At  the  trial,  before  Lord  Campbell^  C.  J.,  at  the  last 
Yorkshire  Assizes,  the  plaintiff  obtained  the  verdict,  with 
bl.  damages. 

In  the  present  Term,  a  rule  nisi  was  obtained  to  arrest 
the  judgment,  on  the  ground  that  the  form  of  action  was 
misconceived. 

Watson  and  Ketnplay  shewed  cause. — ^First,  the  writ  of 
fi.  fa.  directs  the  sheriff  to  seize  the  goods,  and  to  sell  them. 
He  is  also  authorised  by  the  writ  to  enter  upon  the  pre- 
mises where  the  goods  are,  and  to  remain  there  for  a  rea- 
sonable time.  This  is  an  authority  collateral  to  the  writ: 
Kerbey  v.  Denhy  (a).  If  he  remain  there  for  an  unrea- 
sonable time,  he  becomes  a  trespasser.  It  is  unnecessary 
to  ^nnfATij^ jliftt  bft  ^AfflTTftft"  «^  *'^f(°£!^^TJ'}l  initio.  The 
duration  of  the  period  which  is  to  be  considered  as  rea- 
sonable, is  a  question  for  the  jury,  and  it  becomes  defined 
by  their  verdict  The  case  is  reduced  to  the  following 
simple  question:  a  party  has  a  license  granted  him  to  re- 
main upon  the  licenser's  premises  a  certain  time,  say  for 
one  day,  but  he  continues  for  twenty;  has  he  any  justifica- 
tion for  the  nineteen  days?    The  form  of  the  plea  shews 

(a)  1  M.  &  W.  336. 
VOL.  VIIL  R  EXCH. 
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1862.        that  the  sheriff  is  only  justified  during  a  reasonable  time. 
Winterboume  ▼.  Morgan  (a)  is  an  authority  that,  where  a 
party  enters  under  a  warrant  of  distress,  and  continues  on 
the  premises  beyond  the  time  allowed  by  law,  he  becomes 
a  trespasser.    Play/air  v.  Muagrove  (b)  is  also  expressly 
in  the  plaintiff's  favour.    That  was  an  action  of  trwpoM 
against  the  sheriff,  who  had  entered  upon  the  plaintiff's  pre- 
mises under  a  writ  of  fi.  fa.,  for  remaining  there  for  more 
than  a  reasonable  time;  and  the  defendant  was  held  to  be 
a  trespasser.   Peppercorn  v.  Ho/man  (o)  is  an  additional  au- 
thority in  favour  of  this  form  of  action.    The  question  there 
was,  whether  the  defendant  had  staid  upon  the  plaintiff's 
premises  for  an  unreasonable  time  for  the  execution  of  a 
warrant     [Parke,  R — ^In  Davis  v.  Capper  (d),  trespass  was 
held  to  lie  against  a  magistrate  for  committing  a  party 
charged  with  felony  for  re-examination  for  an  unreasona- 
ble time,  but  without  any  improper  motive.]    Ladd  v. 
Thomas  (e)  is  another  authority  for  the  plaintiff.    In  the 
cases  which  will  be  relied  upon  by  the  defendant,  the  writ 
directed  the  performance  of  the  act  complained  of,  and 
the  writ  was  running  at  the  time;  and  therefore  trespass 
was  held  not  to  be  the  proper  form  of  remedy,  inasmuch 
as  the  alleged  wrongful  act  was  covered  by  the  writ    Sal- 
mon  V.  PercivaU  (/)  is  a  case  of  that  description.    Thear^ 
the  defendant  justified  under  a  writ  of  ca.  6&,  and  the  Court 
held,  that  he  was  not  liable  in  trespass  for  detaining  the 
plaintiff  in  custody  after  tender  of  bail    Smith  v.  Eggif^ 
ton  (g)  is  substantially  a  similar  decision.    So,  in  Shor- 
kmd  V.  OoveU  (A),  the  writ  was  running  at  the  time  the 
wrongful  act  was  committed.     Upon  these  grounds,  the 
following  cases  are  also  distinguishable  from  the  present: 


(a)  11  Eaat,  395.  (e)  12  A.  &  E.  117. 

(ft)  14  M.  &  W.  239.  (/)  Cro.  Car.  196. 

(c)  9  M.  &  W.  618.  (^)  7  A.  &  E.  167. 

id)  10  B.  &  C.  28.  (A)  6  B.  &  C.  485. 
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Aldred  v.  Can8kMe{d),  De  Medina  v.  Orom  (6),  Crosier  t. 
Pitting  (c).  But>  if  the  sheriff^  after  he  has  been  directed 
hj  the  plaintiff  not  to  execute  a  writ  of  ca.  sa^  neverthe- 
less does  so,  he  becomes  a  trespasser;  so  also,  if  he  detain 
the  defendant  after  notice  from  the  plaintiff  that  he  has 
released  the  debt:  Barker  v.  St  Quiniin  (d). 

Secondly,  although  it  appears  from  these  pleadings  that 
the  original  trespass  was  committed  under  the  writ  of  fi. 
fa.,  it  does  not  appear  that  the  continuing  trespasses  were 
committed  under  the  writ  Such  trespajBses  give  a  fresh 
right  of  action;  and,  although  an  objection  might  have 
been  taken  to  the  pleadings  at  a  previous  stage  of  the  pro- 
ceedings, on  the  ground  of  a  departure,  yet  that  objection 
is  too  late  on  motion  in  arrest  of  judgment.  The  plead- 
ings, therefore,  as  they  stand,  shew  a  good  cause  of  action 
in  trespass:  Lee  v.  Raynes  (e). 

Hugh  HiU  and  TT.  S,  Cross  in  support  of  the  rule. — The 
sheriff  is  not  a  trespasser  in  this  case.  If  a  sheriff,  in  the  ex- 
ecution of  a  writ,  continues  upon  the  premises  in  possession 
of  the  goods  beyond  a  reasonable  time,  he  does  not  become 
a  trespasser,  although  he  may  be  liable  in  an  action  on 
the  case.  Playfair  v.  Musgrove,  upon  which  so  much  reli- 
ance has  been  placed,  proceeded  upon  the  meaning  of  the 
word  "  sold,"'  and  that  case  merely  decided,  that,  at  the 
time  the  grievance  was  committed,  the  premises  in  ques- 
tion were  the  plaintiff's.  Now  an  execution  is  of  a  con- 
tinuing nature:  Crowthery.  Rarruix)tt(ynb{f\  and  a  mere 
irregularity  in  the  course  of  the  execution  does  not  make 
the  officer  a  trespasser  ab  initio.  Trespass  does  not  lie 
for  an  excessive  distress:  Lynne  v.  Moody (jg).  If  the  pre- 
cise time  during  which  the  sheriff  might  continue  on  the 
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(a)  6  Q.  Bw  370. 
(6)  10  Q.  B.  162. 
(c)  4  B.  &  C.  26. 
((i)12M.&W.441. 


(e)  Sir  T.  Eaym.  86. 
(/)  7  T.  R.  664. 
(g)  2  Stra.  861. 
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j^852^  premises  were  fixed  by  the  statute,  the  case  might  be  dif- 
ferent In  Aitkenhead  r.  Blades(a)  it  was  held,  that  where 
a  sheriff  continued  in  possession  after  the  return-day  of 
the  writ,  that  irregularity  made  him  a  trespasser  ab  initio, 
but  that  it  would  not  support  the  allegation  of  a  new  tres- 
pass committed  by  him  after  the  acts  which  he  justified 
under  the  execution ;  and  Lord  Mansfiddy  C.  J.,  there  said : 
^^  What  mortal  can  tell  when  the  trespass  began,  and  when 
the  rightful  occupation  of  the  sherifiT  ceased?  In  the  case 
in  1 1  East,  (Winterboume  ▼.  Morgwn  Q>) ),  the  period  of  five 
days  allotted  by  the  statute  2  Will.  &  Mary,  st  1,  c.  5,  for 
selling  a  distress,  make  the  continuance  on  the  premises 
after  that  time  clearly  a  new  trespass;  but  here,  who  can 
tell  when  the  new  trespass  beganf"  In  Whitworik  ▼. 
Cliflon{(^y  Parke,  B.,  held,  that  a  sheriff  who  executed  a 
writ  of  fi.  fa.  after  notice  that  the  defendant  had  obtained 
his  discharge  under  the  Insolvent  Debtors  Act,  was  not  a 
trespasser. — They  also  cited  Lucas  v.  NockdU^d),  Teardey 
v..  Heane(e),  Ewart  v.  Jone8(f)y  Tarltofi  v.  F%8her{g\  and 
Belcher  v.  MagnayQi). 

Pollock,  C.  B. — 1  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  argument  has  been  somewhat  a  length- 
ened one;  but  the  question  is  very  simple,  viz.  whether  a 
sheriff,  who  continues  an  unreasonable  time  upon  the  pre- 
mises in  executing  a  writ  of  fi.  fa.,  is  liable  in  trespass. 
The  case  of  Playfair  v.  Mtuffrave,  in  which  this  very  point 
was  expressly  taken,  is  a  decision  that  under  these  cir- 
cumstances trespass  will  lie. 

Parke,  R — ^I  am  of  the  same  opinion.  ^  There  are  many 
authorities  to  the  efiect  that  trespass  lies.  The  writ  of  fi. 

(a)  6  T^unt.  198.  («)  14  M.  &  W.  322. 

(6)  11  East,  395.  (f)  14  M.  &  W.  774. 

{c)  1  Moo.  &  Rob.  531.  iff)  S  Doug.  677. 

(d)  10  Bing.  157.  {h)  12  M.  &  W.  102, 
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fa.  impliedly  authorises  the  sheriff  to  enter  the  premises  ^85S. 
for  the  purpose  of  seizing  the  goods,  and  to  remain  there 
for  such  time  as  is  reasonably  necessary  for  the  execution 
of  the  writ  That  is  an  authority  given  him  by  law;  but 
if  he  remains  for  more  thi^n  a  reasonable  time  he  cannot 
justify  it  In  that  case  he  is  in  the  position  of  a  man 
who  walks  into  another  man's  house  without  any  autho- 
rity,  and  who  is  therefore  a  mere  trespasser;  and  staying 
in  the  house  for  more  than  a  reasonable  time  appears  to 
me  to  be  the  same  thing.  The  objection,  that  there  is  a 
difficulty  in  defining  what  a  reasonable  time  may  be,  would 
equally  apply,  if  the  action  were  case  instead  of  trespass.  _j 
In  Davis  v.  Capper,  to  which  I  have  already  referred,  tres- 
pass was  held  to  lie  against  the  magistrate;  and  the  Court 
said,  that  the  reasonableness  of  the  time  was  a  question 
for  the  jury,  and  that,  whether  the  commitment  was  con- 
sidered as  absolutely  void  from  the  beginning  as  being 
for  an  unreasonable  time,  or  as  void  pro  tanto  or  for  so 
much  of  the  time  as  was  unreasonable,  still  that  an  action 
of  trespass  would  be  maintainable,  inasmuch  as  every  con- 
tinuance of  a  party  in  custody  is  a  new  imprisonment  and 
a  new  trespass.  The  remedy  for  an  excessive  distress  for 
rent  is  not  analogous  to  the  present  case,  as  the  action  is 
founded  upon  the  Statute  of  Marlbridge. 

Aldbrson,  B.,  concurred. 

Platt,  R,  (after  stating  the  pleadings  proceeded:) — 
The  sheriff  is  only  justified  in  continuing  upon  the  pre- 
mises, for  such  time  as  is  reasonably  necessary  for  the  due 
execution  of  the  writ  of  fi.  fa.  There  can  be  no  doubt 
that,  if  he  remains  beyond  such  reasonable  time,  he  has 
no  justification  whatever  in  law,  but  becomes  a  mere  tres- 
passer. 

Rule  discharged. 
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jfov.  M.  Waters  v.  Howells. 

To  an  action  of  X  HIS  w&s  a  tule  Calling  on  the  plaintiff  to  dhew  cause 

whl^h^ede-  'whj  the  Master  should  not  review  his  taxation,  hj  dis- 

udMd^^fiye^''  allowing  the  plaintiff  his  costs  of  a  special  jury.    It  was 

counts,  the  de-  an  action  of  trespass  quare  clausum  fregit.    The  declara- 

fendant  plead-  .  . 

ed  not  guUty  tion  Contained  five  counts  for  trespasses  on  different  closed 
^,  u°^n^hi^  o{  the  plaintiff.  The  defendant  pleaded,  firsts  not  guilty 
ed^^e  ^n^  to  the  three  first  counts,  and  secondly,  not  possessed  to 
obtained  a  rale  those  couuts.    He  also  pleaded  similar  pleas  to  the  two 

for  a  BDecial 

jury.  The  de-  last  couuts.    After  issue  joined,  the  plaintiff  obtained  a 

the  ti^,^^  ^^  f^^  ft  special  jury,  which  was  nominated,  and  a  rule 

toX^two^Ust  ^^  *^  obtained  for  the  jury  to  view  the  locus  in  quo. 

counts,  and  snf-  A  short  time  before  the  trial,  the  defendant  obtained  leave 

byde&uitupon  to  withdraw  his  pleas  to  the  two  last  counts  of  the  de- 

»^*  washed  claration,  and  as  to  them  suffered  judgment  to  go  by  de- 

by  a  special  feult.    At  the  trial,  before  Martin,  R,  at  the  last  Carmar- 

jury,  and  the 

plaintiff  obtain-  then  Assizes,  a  verdict  was  found  for  the  plaintiff,  upon 
up^n^Uie  gene-  the  issues  raised  by  the  plea  of  not  guilty  to  the  three 
thL'dSeidJSrt  ^*  counts,  but  for  the  defendant  upon  the  issues  raised 
on  the  plea  of    by  the  plea  of  not  possessed  to  these  counts :  and  the  damar 

not  possessed  ,  ^  ^  11 

to  the  three       gcs  Were  assessed  at  40^.  on  the  other  counts. 
^e^^^^      The  plaintiff  applied  for  and  obtained  a  certificate  for  a 

were  assessed       special  jury. 
at  40s.  on  the        *  "^      "^ 

other  counts. 

tifiod  forl*s^  jPteW  shewed  cause. — The  plaintiff  is  entitled  to  the 
^^^^  costs  of  the  special  jury.  The  plaintiff  obtained  40&  dar 
plaintiff  was      magcs.     [Parke,  B. — The  plaintiff  lost  the  verdict  on  the 

not  entitled  to  ,  ,        . 

the  costs  of  the  trial  of  the  cause.    The  special  jury  merely  assessed  the 

special  jury.       damages  on  the  counts  upon  which  the  defendant  allowed 

judgment  to  go  by  default]    The  cause  was  properly  tried 

by  the  special  jury.     In  Haidane  v.  Beauderk  (a)  the  de- 


(a)  3  Exch.  658. 
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fendant  obtained  a  rule  for  a  special  juiy,  which  was  185S. 
nominated  and  Btruck,  but  no  special  jury  process  issued; 
and  the  cause  was  tried  by  a  common  jury  as  undefended* 
and  the  Court  set  aside  the  trial  with  costs,  [PoUock, 
C.  R — ^The  plaintiff  lost  the  cause.  By  the  terms  of  the 
statute,  the  special  jury  are  to  try  the  issues,  that  is  to  say, 
they  are  to  try  the  cause.]  Vichsrs  v.  ChUimore  (a)  was  an 
action  of  trespass  quare  clausum  fregit,  to  which  the  defend- 
ant pleaded  not  guilty,  and  a  justification  under  a  right  of 
way.  The  plaintiff  joined  issue  on  not  guilty,  and  tra- 
versed the  right  of  way;  upon  which  replication  issue  was 
joined,  and  he  new  assigned,  and  the  defendant  suffered 
judgment  thereon  by  default  At  the  trial  the  plaintiff 
obtained  a  verdict,  with  nominal  damages,  on  the  plea  of 
not  guilty,  and  40&  on  the  new  assignment;  but  the  de«* 
fendant  obtained  a  verdict  on  the  plea  of  justification:  and 
it  was  there  held,  that  the  plaintiff  was  entitled  to  the 
general  costs  in  the  cause.  [Parke^  6. — ^There  the  de- 
fendant, by  not  withdrawing  the  general  issue  from  the  re- 
cord, left  an  issue  to  be  tried.  It  used  to  be  the  practice, 
where  there  was  a  new  assignment,  to  withdraw  the  gene- 
ral issue  as  to  the  trespasses  newly  assigned,  in  order  to 
avoid  the  consequence  of  having  to  pay  the  costs.  I 
pointed  that  out  in  Probert  v.  PhUUps^b),  in  stating  the 
ground  upon  which  the  case  of  Broadbent  v.  Shaw(c)  pro- 
ceeded.]— He  referred  to  1  Saund.  300  c,  note. 

Oray,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  must  be 
absolute. 

Parke,  B. — It  appears  from  Dax's  Masters'  Practice, 
p.  126,  that  a  case  has  been  decided  in  this  Court  upon 
the  taxation  of  costs,  which  is  exactly  in  accordance  with 

(a)  5  Bing.  196.         (b)  2  M.  &  W.  41.         (r)  2  B.  &  Ad.  940. 
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185S.  our  present  decision.  That  case  was  as  follows : — **  Where, 
upon  a  trial,  the  plaintiff  succeeded  on  certain  issues,  and 
the  Judge  certified  for  a  special  jury,  and  afterwards  the 
matter  was  turned  into  a  special  case,  and  on  the  argu- 
ment certain  special  pleas  were  found  for  the  plaintiff,  but 
the  defendant  succeeded  on  the  plea  of  the  Statute  of 
Limitations,  which  went  to  the  whole  action;  the  Master 
allowed  the  plaintiff  the  costs  of  the  special  jury,  the 
Judge  having  certified  in  the  usual  way  at  the  trial  The 
allowance  was  made,  partly  on  the  ground  that  the  issues 
eventually  found  for  the  plaintiff  were  of  a  special  nature, 
and  partly  because  the  certificate  had  not  been  rescinded. 
The  Master  was  directed  to  review  his  taxation,  and  to 
disallow  the  plaintiff  the  costs  of  the  special  jury/'  That 
case  is  precisely  similar  to  the  present  Here  the  plaintiff 
lost  the  cause,  and  the  special  jury  merely  performed  the 
functions  of  a  common  jury  by  assessing  the  damages  up- 
on those  counts,  upon  which  the  defendant  had  suffered 
judgment  to  go  by  default. 

Mabtin,  B. — ^I  am  of  the  same  opinion.  At  the  time  I 
granted  the  certificate,  it  struck  me  that  it  was  a  very 
doubtful  matter  whether  the  plaintiff  was  entitled  to  the 
costs  of  the  special  jury. 

Kule  absolute. 
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Palmeb  V.  Troweb,  Administrator.  y^^  ^^ 

JxSSUMPSIT. — ^The  first  count  of  the  declaration  was  in  an  action 
on  a  joint  and  several  promissory  note,  made  hj  the  father  ^"^^^ 
and  grandfather  of  the  defendant,  who  was  sued  as  the  ad-  "^JJ^^ed^to  be 
ministrator  of  his  grandfather. — Plea,  non  fecit  made  bj  A.  ft 

There  was  a  second  count  for  professional  services  ren-  Bnt  being  the 
dered  by  the  plaintiff  as  a  solicitor,  to  which  the  defendant  JfA*!^^^  de- 
pleaded  non  assumpsit  ^*'^^'  "S 

At  the  trial,  before  PoUodCy  C.  B.,  at  the  last  Norfolk  plaintiff  had^ 
Assizes,  the  claim  which  was  the  subject-matter  of  the  se-  anSuoth^^ 
cond  count  was  not  disputed;  but  the  defence  set  up  to  ^<J*dSj^^ 
the  promissory  note  was,  that  the  plaintiff  had  forged  the  ^^  •*«*  ^^ 

,  ,  rrwii  nTnmina 

note,  by  converting  an  old  satisfied  promissory  note  of  the  tion,  whether 
same  date,  and  made  by  the  same  parties,  for  7Z.,  into  one  i,^  j^^^^ 
for  20i,  by  altering  the  word  "  seven ''  into  "twenty,''  and  ^^*  "^ 
by  inserting  the  figures  "201."  in  the  comer  of  the  note,  before  the  ma- 
The  defence  further  imputed  to  the  plaintiff,  that  he  had  a  charge  of 
forged  another  note  for  7t,  in  order  to  cover  the  forgery  refaSoTtothe 
of  the  201  note.    The  second  note  was  also  produced  at  ^o^  watpre- 

fened  againat 

the  trial    It  appeared  that  a  charge  had  been  preferred  the  piainti^; 

against  the  plaintiff  for  the  forgery  before  the  magistrates,  waa  aony  he 

but  that  the  charge  had  been  dismissed.    The  defendant  ^^^"^5^ 

was  examined  as  a  witness,  and  was  asked,  on  cross-  twonotea.*" 

The  defendant 

examination,  whether  his  father  had  not,  after  the  charge  anawiuvdin  the 
was  preferred  against  the  plaintiff,  said  in  his  presence,  J^SiTm- 
that  "  he  was  sorry  he  had  forgotten  that  he  had  signed  ^^  ^^ 
two  notes.''  The  defendant  answered  in  the  negative,  and  caUed  to  ihew 
the  plaintiff's  counsel  then  proposed  to  call  a  third  party,  present  at  the 
in  whose  presence  the  father  had  made  the  statement,  for  ^JiJ'^J^ 
the  purpose  of  shewing  that  the  father  had  made  the  state-  ^^  »tatenient. 
ment  and  that  the  defendant  had  heard  it.  The  learned 
Judge,  however,  was  of  opinion  that  this  evidence  was  in- 
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1859.        admissible,  and  rejected  it    A  verdict  was  found  for  the 
defendant 

O'MaUey  now  moved  for  a  new  trial,  on  the  ground 
that  this  evidence  was  improperly  rejected,  and  also  upon 
affidavits. — ^The  evidence  tendered  was  both  material  to 
tlie  issue,  and  also  was  material  as  destructive  of  the 
testimony  of  the  defendant  It  went  to  his  credibility. 
[Aldersony  B. — The  issue  sought  to  be  raised  is  purely 
oollateraL  It  is  a  statement  made  in  the  presence  of  the 
defendant  of  a  fact  not  within  his  own  knowledge;  if  it 
had  been  made  in  the  presence  of  the  grandfather,  who  is 
represented  by  the  defendant,  the  case  might  have  been 
different  PoUocky  C.  B. — I  consulted  nfy  Brother  Parke^ 
who  was  at  the  time  presiding  in  the  other  Court;  he  was 
clearly  of  opinion  that  the  evidence  was  not  admissible] 

Pbb  Cubiam  (a). — Upon  this  point  there  wiU  be  no  rule. 

Rule  refused  (ft). 


(a)  PoRocky  C.B^  Alder9an,'B.,         (6)    See  Attomey-Oeneral   v. 
PlaUy  B.,  and  Martin^  K  Hitchcock,  1  Ezch.  91. 
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In  the  Matter  of  a  Plaint  of  Chew  v.  Holroyd  and         ^^^^  25. 
Another. 

X  HIS  was  a  rule  calling  on  the  plaintiff,  and  the  Judge  o£  On  the  trial  of 
the  County  Court  of  Macclesfield,  to  shew  cause  why  a  writ  trespase  com* 
of  prohibition  should  not  issue,  directed  to  the  Judge  of  the  ™^J*^tij^ 
said  County  Court,  to  prohibit  all  further  proceedings  in.  doors  of  certain 

-  .  J.  o  rooms  in  a  cot- 

thlS  cause.  tageofthe 

It  appeared  from  the  affidavits,  that  the  plaint  was  pSrs*^ 
issued  to  recover  damages  from  the  defendant  for  break-  j^»^t^ehad 

^  let  the  defend- 

ing and  entering  certain  apartments  of  the  plaintiff  in  a  ant  a  portion 

cottage  situate  at  Chorley,  in  Cheshire,  and  for  removing  tage,andhad 

the  furniture,  and  for  expelling  the  plaintiff  from  the  I^f^^' 

apartments.    At  the  trial  of  the  plaint,  it  appeared  that  "» ^*»ich  the 

trespass  was 

the  plaintiff  was  the  owner  of  the  cottage  in  question;  and  committed. 
the  plaintiff's  case  was,  that  he  had  let  the  defendant  Hol«  ant's  case^was, 
royd  a  portion  of  the  cottage,  but  had  retained  the  rest  for  ^ff'hlS'i^Jtim 
himself  with  the  furniture.    Some  days  after  this  alleged  the  whole  of  the 

-  cottage:— iy«/rf, 

arrangement  had  been  come  to,  Holroyd  and  the  other  de*  that  tide  to  a 
fendant,  who  was  his  servant,  broke  into  the  other  part  of  di^^^^ 
the  cottage,  and  removed  the  furniture  into  a  neighbour^  dispute  under 

^  '  ^  the  58th  section 

ing  shed.    It  further  appeared  that,  upon  possession  being  of  the  9  &  10 
demanded  of  the  defendants,  Holroyd  replied,  that  he  had  u^ttheCou^j 
taken  the  whole  of  the  cottage,  and  that  he  would  keep  it  J^JjJ^''* 

till  his  time  was  out.  over  the  plaint 

On  the  part  of  the  defendants,  it  was  objected,  that  title 
to  a  corporeal  hereditament  was  in  question,  and  therefore 
that  the  County  Court  was  ousted  of  its  jurisdiction  by  the 
68th  section  of  the  9  &  10  Vict.  c.  95.  The  Judge  of  the 
Court  overruled  the  objection,  and  the  cause  proceeded,  and 
the  plaintiff  obtained  a  verdict  with  251  damage&  On  a 
preceding  day  in  this  Term  the  present  rule  had  been  ob- 
tained. 
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1852.  Hugh  HiU  (  Wheeler  with  him)  shewed  cause. — ^The  ques- 

tion turns  upon  the  proviso  contained  in  the  68th  section  of 
the  9  &  10  Vict  c  95,  which  enacts,  that  the  County  Court 
''  shall  not  have  cognizance  of  any  action  of  ejectment,  or 
in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments &C.  shall  be  in  question."'  And  the  question  is,  whe- 
ther the  present  case  is  taken  out  of  the  jurisdiction  of  the 
County  Court,  as  being  an  action  in  which  the  title  to  an 
hereditament  is  disputed.  It  is  submitted,  that  the  word 
''  hereditament'"  implies  something  which  is  capable  of  be- 
ing inherited,  and  that  a  mere  dispute  with  reference  to 
occupation  is  not  sufficient  to  oust  the  jurisdiction  of  the 
County  Court.  [Parke^  R — The  language  of  the  statute 
plainly  prohibits  the  Judge  of  the  County  Court  from  de- 
termining matters  where  the  title  to  corporeal  or  incor^ 
poreal  hereditaments  is  in  question.]  In  Lloyd  v.  Jone8(a)j 
it  was  held  that,  in  order  to  oust  the  jurisdiction  of  the 
County  Court,  the  claim  set  up  must  be  a  bon4  fide  one; 
and  WUde,  C.  J.,  there  observes,  that  the  word  hereditament 
is  defined  in  the  text  books  to  signify  **  all  such  things, 
whether  corporeal  or  incorporeal,  which  a  man  may  have 
to  him  and  his  heirs  by  way  of  inheritance,  and  which,  if 
they  be  not  otherwise  bequeathed,  come  to  him  which  is 
next  of  blood,  and  not  to  the  executors  or  administrators,  as 
the  chattels  do.'"  There  is  no  doubt  that,  where  the  Judge 
has  jurisdiction  over  the  question  of  fact,  and  has  given  his 
decision,  that  decision  cannot  be  disturbed  by  this  form  of 
remedy:  Fearan  v.  NorvMQ)).  [Parite,  R — In  Lloyd  y. 
Jonea  (a)y  the  objection  to  the  jurisdiction  of  the  County 
Court  was  founded  upon  a  pretended  custom  which  the 
Court  held  to  have  no  valid  existence;  and  the  Lord  Chief 
Justice  also  says,  ^'But  further,  supposing  any  question 
could  arise  in  the  cause  regarding  the  alleged  custom,  still 
that  circumstance  would  not  bring  the  cause  within  any  of 

(a)  6  C.  B.  81.  (6)  6  D.  &  L.  439. 
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the  classes^  the  jurisdiction  of  the  County  Court  over  which  1852. 
is  excluded  hj  the  68th  section  referred  to;  inasmuch  as 
that  section  excludes  the  jurisdiction  in  causes  involving 
disputed  claims  to  incorporeal  hereditaments,  and  the  claim 
in  question  is  not  an  incorporeal  hereditament/'  The  word 
hereditament  merely  defines  the  nature  of  the  thing  it- 
self.] The  question  of  title  did  not  arise;  it  was  for  the 
Judge  to  say  whether  the  title  came  in  question:  niomjh 
son  V.  Ingham  (a) ;  and  if  upon  the  evidence  he  was  wrong, 
that  would  be  good  ground  for  a  prohibition.  {ParkCy  R 
That  case  decided,  that  the  Judge  cannot  give  himself  ju- 
risdiction by  his  decision;  if  he  could  do  so,  he  might  give 
himself  jurisdiction  to  any  extent]  If  the  proviso  in  the 
68th  section  is  applicable  to  every  case  in  which  it  appears 
that  any  interest  in  a  corporeal  or  incorporeal  heredita- 
ment is  in  dispute,  it  must  be  admitted  that  the  County 
Court  had  not  jurisdiction  here. 

Cowling,  in  support  of  the  rule,  was  not  called  upon. 

Pbb  Curiam  (6). — ^The  rule  must  be  absolute.    The  case 
is  clear. 

Rule  absolute. 


(a)  1  L.  M.  &  P.  216. 
(5)  PoUoeky  C.  R,  Ald&rtan,  B.,  Piatt,  B^  and  Martin,  B. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  Exchequer), 


N<yv.  29. 


All  the  over- 
teen,  whether 
churchwardens 
or  not,  must 
sign  the  **  Bur- 
gess List,""  re- 


Clabkb  V.  Gant. 

JciRROR  on  a  bill  of  exceptions. — The  action  was  debt, 
to  recover  the  penalty  of  50?.  under  the  Municipal  Cor- 
poration Act,  6  &  6  Will.  4,  c  76,  s.  48.  The  declaration 
stated,  that  the  defendant,  before  and  at  the  time  of 
ISA  section  of   the  ncglcct  and  refusal  thereinafter  mentioned,  to  wit,  on 

the  Municipal 
Corporation 
Act  5  &  6 
Will  4,  c.  76. 
A  declara- 
tion for  a  penal' 
ty  under  the 
48th  section  of 
that  Act  stated. 


the  5th  of  September,  1851,  was  one  of  the  overseers  of 
the  poor  of  the  parish  of  Doveroourt  in  the  borough  of 
Harwich,  in  the  county  of  Essex,  and  that  it  was  the  duty 
of  the  defendant  as  such  overseer,  and  of  the  other  over- 
seers of  the  poor  of  the  said  parish,  to  make  out  on  the 
^t  the  defend-  day  and  year  aforesaid  an  alphabetical  list  of  the  burgess- 

ant  was  an 

es  of  the  said  borough  in  the  said  parish,  that  is  to  say,  of 
all  persons  who  should  be  entitled  to  be  enrolled  in  the 
burgess-roll  of  the  said  borough  of  that  year^  according  to 
the  provisions  of  the  statute  in  such  case  made  and  pro- 
vided in  respect  of  property  within  the  said  parish,  and 
that  the  defendant,  as  such  overseer,  ought  to  have  signed 
such  borough  list,  and  to  have  delivered  the  same  so  signed 
to  the  town  clerk  of  the  borough  aforesaid ;  yet  the  de- 
fendant, not  regarding  his  duty,  &c.  did  not  then,  or  at 
any  time  before  or  since,  make  out,  sign,  and  deliver  such 
burgess  list  as  aforesaid,  but  unlawfully  neglected  so  to  do, 
contrary  to  the  form  of  the  statute;  whereby  and  by  force 

Whether  the  dedaration  wwild  hare  been  good  on  special  demnner— 


oyerseer,  and 
that  it  was  his 
duty,  as  such 
overseer,  to 
make  out  and 
sign  a  list  of 
all  persons  en- 
titied  to  be  on 
the  burgess 
roll,  and  that 
he  unkwfiilly 
neglected  so  to 
do:— ^eW, 
that,  after  yer- 
dict,  the  de- 
claration was 
good,  although 
it  did  not  aver 
that  Uiere  were 
any  persons  en- 
titled to  have 
their  names  on  the  list. 
Qtumre. 
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of  the  statute,  the  defendant  hath  forfeited  the  snm  of        185S. 
502.:  actio  accrevit,  &c. — ^Plea,   nil  debet;  upon  whioh 
issue  Df  as  joined. 

At  the  trial,  before  Coleridge^  J.,  at  the  £ssex  Spring 
Assizes,  1852,  the  plaintiff  gave  in  evidence  that,  on  the 
5th  of  September,  1851,  the  defendant  was  one  of  the 
churchwardens  of  the  parish  of  Dovercourt  in  the  bo- 
rough of  Harwich,  in  the  county  of  Essex,  and  that  he 
did  not  on  that  day  make  out,  or  sign,  or  deliver  to  the 
town  clerk  of  the  said  borough  any  alphabetical  list  of  all 
persons  who  were  then  entitled  to  be  enrolled  in  the  bur- 
gess-roll of  the  said  borough  of  that  year  in  respect  of 
property  within  the  parish,  but  had  omitted  so  to  do. 
That,  on  the  5th  of  September,  1851,  an  alphabetical  list, 
purporting  to  be  a  list  of  all  persons  entitled  to  be  enrolled 
on  the  burgess-roll  of  the  said  borough  in  that  year  in  re- 
spect of  property  within  the  said  parish,  was  made  out  and 
signed,  and  delivered  by  the  overseers  of  the  poor  ap- 
pointed under  and  by  virtue  of  the  43  Eliz.  c.  %  s.  1,  to 
the  town  clerk  of  the  said  borough,  although  the  defend- 
ant had  not  joined  in  making  and  signing-  or  delivering 
such  list  Whereupon  the  defendant's  counsel  objected, 
that  the  evidence  so  given  did  not  maintain  the  issue. 

The  learned  Judge  told  the  jury,  that  there  was  evidence 
to  prove  that  the  defendant  was  such  overseer  as  in  the 
declaration  alleged ;  and  that  it  was  the  duty  of  the  defend- 
ant, as  such  overseer,  to  make  out  such  list  as  in  the  de- 
claration mentioned;  and  that  the  defendant,  as  such  over- 
seer, ought  to  have  signed  such  list,  and  to  have  delivered 
the  same  so  signed  to  the  town  clerk  of  the  borough;  and 
that  the  defendant  had  unlawfully  neglected  to  make  out, 
sign,  and 'deliver  such  list;  and  that  the  issue  aforesaid 
ought  to  be  found  for  the  plaintiff:  whereupon  the  jury 
found  a  verdict  for  the  plaintiff. 

The  defendant's  counsel  tendered  a  bill  of  exceptions 
to  the  above  ruling;  and  having  assigned  error  thereon, 
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and  also  error  in  the  judgment,  the  case  was  now  argued 
by 

8hee,  Serjt,  for  the  plaintiff  in  error  (a). — First,  under 
the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  it  is  not 
necessary  that  the  churchwardens  should  make  out  and 
sign  "  the  burgess  list,''  but  it  is  sufficient  if  it  be  done  by 
the  overseers.  Section  9  of  that  Act  provides,  that  cer- 
tain inhabitant  householders  within  a  borough  shall  be 
bui^sses.  By  section  11,  occupiers  of  houses,  &c.  may 
claim  to  be  rated  to  the  relief  of  the  poor.  Section  15 
enacts,  "  that  on  the  5th  day  of  September  in  every  year 
the  overseers  of  the  poor  of  every  parish,  wholly  or  in  part, 
within  any  borough,  shall  make  out  an  alphabetical  list, 
to  be  called  ^The  Burgess  List,'  according  to  the  form 
number  1  in  the  schedule  (D)  to  this  Act  annexed  (6),  of 
all  persons  who  shall  be  entitled  to  be  enrolled  in  the  bur- 
gess-roll of  that  year,  according  to  the  provisions  of  this 
Act,  in  respect  of  property  within  such  parish;  and  the 
overeeera  shall  sign  such  burgess  lists,  and  shall  deliver  the 


(a)  Before  Colendge^  J.,  Maule, 
J.,  OrestweUf  J.,   Wiffhtman,  J^ 


and  CnmpUm^  J. 


{h)  SCHSDULE  (D). 
No.  1, 
The  list  of  Burgefisee  of  the  Borough  of ,  in  the  Parish  \ar  Town- 
ship] of . 


CirUHan  Name  and  Smuame 
o/9aekPen(m  aifidLleiigth. 

Nature 

o/tke 

Properij, 

rated. 

Street^  Lane,  or  atier  Place  in  Oie 
ParUik  [or  Town»kqk'[    where 
ike  Prcperty  i$  mtuaUd,  fir 
uMh  he  it  now  rated. 

Ashton,  John . 
BatM,  ThomM 

Shop    . 
Hoiite. 

No.  23,  Chnrch-ttieet 
Brook*!  Fann. 

(Signed)        A.  B.   (   Overseers  of  the  said 
a  D.  (Parish   [or  Township]. 
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same  to  the  town  clerk  of  the  borough/'  &c.  That  form  1852. 
in  the  schedule  indicates  the  intention  of  the  legislature 
that  the  signatures  of  the  two  overseers  should  be  suflScient, 
otherwise  they  would  have  provided  for  the  names  of  the 
churchwardens  also.  The  48th  section  imposes  a  penalty, 
"  if  any  overseer  of  any  parish,  wholly  or  in  part  within 
any  borough,  shall  neglect  or  refuse  to  make  out,  sign,  and 
deliver  such  list,''  &c.  By  the  interpretation  clause  (sec* 
tion  142),  "the  words  'overseers  of  the  poor,'  shall  be 
construed  to  mean  all  persons  who  execute  the  duties  of 
overseers  of  the  poor."  The  other  side  rely  on  the  48 
Eliz.  a  2,  s.  1,  which  enacts,  'Hhat  the  churchwardens  of 
every  parish,  and  four,  three,  or  two  substantial  house- 
holders there"  &c.,  to  be  nominated  under  the  hand  and 
seal  of  two  or  more  justices,  ''shall  be  called  overseers  of 
the  poor  of  the  same  parisL"  But  in  subsequent  statutes, 
and  even  in  the  statute  of  Elizabeth  itself  (sections  2,  3, 
4,  5),  churchwardens  are  treated  as  distinct  from  over* 
seers.  The  13  &  14  Car.  2,  a  12,  s.  1,  uses  the  words 
"upon  complaint  made  by  the  churchwardens  or  over- 
seers of  the  poor  of  any  parish."  Similar  language  is 
found  in  the  3rd  and  8th  sections  of  that  Act  The  dis-^ 
tinction  between  churchwardens  and  overseers  is  again 
adverted  to  in  the  8  &  9  Will  3,  c.  30,  ss.  1,  2.  In  common 
parlance  churchwardens  are  not  spoken  of  as  overseers. 
The  duty  imposed  is  not  only  to  make  out  and  sign  but 
also  to  deliver  the  lists  to  the  town  clerk ;  and,  as  the  lat- 
ter part  may  clearly  be  performed  by  one  overseer  for  the 
others,  in  like  manner  the  requisites  of  the  statute  may  be 
complied  with  by  two  overseers  signing  for  themselves  and 
the  others. 

Secondly,  the  declaration  is  bad.  It  does  not  state  any 
circumstances  which  would  render  it  necessary  that  a  bur- 
gess list  should  be  made  out  and  signed,  inasmuch  as  it 
contains  no  allegation  that  there  were  any  persons  so  qiia- 
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lified  as  to  be  entitled  to  have  their  names  inserted  on 
the  burgess  list.  This,  being  a  penal  enactment^  onght  to 
receive  a  strict  construction. 

Lush^  for  the  defendant  in  error. — First,  as  to  the  con* 
struction  of  the  statute.  Coupling  the  16th  section  with 
the  48thy  and  referring  to  the  form  in  the  schedule,  it  is 
manifest  the  legislature  intended  that  the  burgess  list 
should  be  signed  by  aU  persons  holding  the  office  of  over* 
seer.  In  King  y.  £tirreK(a),  it  was  argued  that  the  signa- 
ture of  the  majority  was  sufficient;  but  the  Court  held 
otherwise;  and  PaUeson^  J.,  refers  to  the  language  of  the 
48th  section,  as  shewing  that  all  must  sign.  Church- 
wardens are  overseers  within  the  definition  of  the  inter- 
pretation clause  (sect  142) ;  and,  furthermore,  they  are 
conBtituted  overseers  by  the  43  Eliz.  c.  2,  a  1.  Both 
churchwardens  and  overseers  must  join  in  making  a  rate 
and  administering  relief  to  the  poor;  and  for  that  reason 
the  statute  requires  that  they  should  also  join  in  signing 
the  burgess  list  The  4  &  5  Will  4,  c.  76,  a  72,  uses  the 
term  '^overseers''  only;  but  that  has  been  held  to  include 
churchwardens:  Begina  v.  The  Justices  ofCamJbridgeQ>\ — 
Secondly,  the  objection  to  the  declaration  is  cured  by  the 
verdict.  The  jury  could  not  have  found  for  the  plaintiff 
unless  it  had  been  proved  that  there  were  some  persons 
entitled  to  have  their  names  on  the  buigess  list,  and  that 
the  defendant  had  neglected  to  insert  them.  The  declara- 
tion in  King  v.  Burrell  was  in  the  same  form,  and  this 
objection  was  not  raised. 

SheSy  Serjt,  replied. 

Maule,  J. — ^We  are  all  of  opinion  that  the  exceptions 
cannot  be  sustained  The  statute  requires — ^for  reasons 
which,  though  not  specified^  may  be  conjectured — that  all 

(a)  12  A.  &  E.  460.  (6)  7  A.  &  E.  480. 
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the' overseers,  wUether  churchwardens  or  not>  should  sign  1852l 
the  lists;  and  we  are  bound  by  the  plain  language  of  the 
Act  With  respect  to  the  declaration,  we  agree  with  Mr. 
LtiAy  that>  after  verdict,  it  must  be  assumed  that  the  de- 
fendant neglected  to  sign  the  list  under  such  circumstan- 
ees,  with  regard  to  the  existence  of  burgesses,  as  rendered 
it  incumbent  for  the  jury,  under  the  direction  of  the  learn- 
ed  Judge,  to  find  a  verdict  for  the  plaintiff  below.  As  to 
what  might  have  been  the  result  if  the  declaration  had 
been  specially  demurred  to,  it  is  unnecessary  to  give  an 
opinio^;  it  is  enough  to  say,  that,  in  the  present  state  of 
the  record,  the  objection  is  not  open. 

Judgment  affirmed. 


LoED  Hbnnikbb  v.  Thb  Attorney-Qknbbal.  2fov.  29. 

J.  HIS  was  a  writ  of  error  on  the  judgment  of  the  Court  A  testator,  by 
of  Exchequer  in  the  case  of  The  Attomey-Oeneral  v.  Lord.  Mttiement^of  * 
Henniker(a).  u^^uted, 

contaminga 
power  for  the 

Hoggins  now  argued  for  the  plaintiff  in  error  (6). — The  tenant  for  life, 

rent-charge  created  by  John  Minet  Lord  Henniker  was  in  ^  ^  dLge 

consideration  of  the  extinguishment  of  his  wife's  dower,  *^®][^|^^it 

consequently  it  was  not  a  gift  but  matter  of  contract,  andl  for  the  benefit 

she  took  as  a  purchaser.    In  Blower  v.  Morret  (c),  where  The  donee,  by 

his  will,  in  ex- 
ecution of  that 
power,  chaiged  the  estates  with  the  payment  of  the  annual  sum  of  2000^.  to  his  wife  during  her  life 
ta Ueuj  bar^  and  9atitfaetUm  rfher  dower ^  which  she  accepted: — Hdd^  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer,  that  this  annuity  was  **  a  g^^  subject  to  lega- 
cy duty  under  the  Ab  Geo.  3,  c.  28,  s.  4,  and  not  a  purchase  for  a  yaluable  consideration. 

(a)  7  Exch.  331.  Brle,J.f  Williams^ J,,  Tal/ourd,J^ 

(h)B^oTeColeridgeyJ.,Maule,      Or<mpton,J. 
J.,  OretsweO,  J.,  Wightman,  J..         (c)  2  Ves.  8eii.420. 
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1852.  the  question  was,  whether  on  default  of  assets  pecuniary 
l^acies  abate  in  proportion,  notwithstanding  a  direction 
in  the  will  that  they  are  to  be  paid  *'  in  the  first  place/' 
Lord  Hardwicke,  C,  points  out  the  distinction  between 
a  mere  legacy  and  a  gift  of  money  in  satisfaction  of  dow- 
er, which,  he  observes,  is  a  purchase  from  the  wife.  Daven- 
hill  V.  Fletcher  (a)  is  an  authority  to  the  same  effect  It 
was  argued  in  the  Court  below,  that,  under  the  will  of 
1821,  no  authority  was  given  to  the  tenant  for  life  to 
grant  a  rent-charge  in  lieu  of  dower;  and  further,  that  al* 
though  the  grant  was  for  a  valuable  consideration,  yet  the 
power  when  exercised  resulted  in  a  gift  upon  which  l^acy 
duty  attached.  That,  however,  is  not  so.  If  the  power 
had  been  exercised  by  deed  after  marriage,  and  in  con- 
sideration of  the  relinquishment  of  dower  of  equal  amount 
with  the  rent-charge,  no  legacy  duty  would  have  been  pay- 
able. It  was  conceded  in  the  Court  below,  that  if  the  con- 
dition had  been  annexed  by  the  donor  of  the  power,  that 
would  have  raised  a  question  of  some  difficulty;  but  the 
Court  adopted  the  argument,  that,  as  the  will  merely  gave 
a  power  to  charge,  the  party  taking  the  legacy  took  it  as 
a  gift  of  the  original  testator.  But  the  legacy  must  be 
taken  with  all  its  incidents;  and  if  this  is  a  valid  execu- 
tion of  the  power,  the  case  is  the  same  in  principle  as  if 
the  donor  had  himself  annexed  the  condition  to  the  gift. 
It  is  not  a  power  to  make  a  gift,  but  a  power  to  create  a 
charge,  which  may  result  in  a  gift  for  want  of  considera- 
tion. Thus,  if  the  wife  had  no  dower,  according  to  the 
authority  of  The  Attorney-General  v.  Pickard(f)),  she  would 
take  the  annuity  as  a  gift.  The  language  of  the  45  Geo.  3, 
c.  28,  s.  4,  applies  only  to  what  is  strictly  speaking  "  a  gift," 
viz.  a  donation  without  any  equivalent. 

Sir  fV.  P.  fFood  (Phinn  with  him)  appeared  to  argue 
for  the  defendant  in  error,  but  was  not  called  upon. 

(a)  Amb.  244.  (h)  3  M.  &  W.  552;  in  error,  6  Id.  348. 
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CoLBRiixjE,  J. — ^We  are  all  of  opinion  that  the  legacy  1852. 
duty  is  payable.  The  authority  of  ITie  AUomey^eneral  v. 
Pickard  is  not  disputed;  and  consequently,  supposing 
that  in  the  execution  of  this  power  no  reference  had  been 
made  to  the  extinguishment  of  dower,  this  annuity  would 
clearly  have  been  a  legacy  within  the  45  Greo.  3,  c.  28,  s. 
4,  since  it  would  have  been  **a  gift  *by  will,'  charged  up- 
on and  payable  out  of  real  estate."  Then  it  is  argued, 
that  we  must  engraft  into  the  power  created  by  the  first 
will  the  terms  as  to  the  extinguishment  of  dower,  which 
the  donee  of  the  power  has  chosen  to  impose;  and  so  read- 
ing it,  the  case  resembles  Blower  v.  MorreL  We  need  not 
at  present  determine  how  far,  supposing  the  position  could 
be  maintained,  that  case  would  govern  this.  Several  mem- 
bers of  the  Court  entertain  a  strong  opinion  that,  even  in 
that  point  of  view,  this  could  not  be  considered  as  a  pur- 
chase, but  only  as  a  legacy,  with  a  condition  annexed  to 
the  receipt  of  it.  However,  in  the  view  taken  by  the 
Court  below  we  all  agree.  The  power  itself  must  be  look- 
ed at,  since  all  flows  from  the  power;  and  whatever  Lady 
Henniker  took,  she  took  under  the  power.  The  donee  had 
no  right  to  engraft  any  terms  upon  the  power,  and  what 
he  did  was  in  the  nature  of  a  condition  annexed  to  a 
legacy,  and  she  took  it  as  the  gift  of  the  original  testator. 
We  think  that  the  view  taken  by  the  Court  below  was  cor- 
rect, and  that  their  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Nov  30.  Wesson  v,  Allcard. 

Hddy  in  the  J-  HE  defendant  having  brought  a  writ  of  error  on  the 
cSibSraf-  judgment  of  the  Court  of  Exchequer  in  AUoard  v.  We»- 
firming  the        ^^  (q\   the  case  "was  now  argued  by 

judgment  of  the  ^  '^'  ^  J 

Court  of  Ezche* 

quer,thatacer-  Woison  for  the  plaintiff  in  error  (6). — ^The  Bankrupt 
hjTcS^  Law  Consolidation  Act  (12  &  13  Vict  a  106),  provides 
sioner  in  bank-  three  modes  bv  which  a  trader  subject  to  the  bankrupt 

ruptcy  to  a  pfr-  •'  •'  ^  \ 

tioning  trader  law  may  be  discharged  from  his  debts.    First,  by  a  fiat  in 

section  of  the  bankruptcy,  which  ends  with  a  certificate  of  conformity, 

i^ioelibbd-  wl^ich  certificate  is  a  bar  to  the  recovery  of  aU  debts 

ing  on  those  proveable  under  the  fiat,  and  precludes  all  question  as  to 

persons  only        *  f  m:  -x 

who  were  ere-  the  Correctness  of  the  antecedent  step&    The  second  mode 

tbne"of  the  pe-  18  ^7  arrangement  between  the  debtor  and  his  creditors^ 

n(ftiM^^t^  under  the  superintendence  and  sanction  of  the  Court     In 

sittings  of  the  that  case,  certain  notices  and  meetings  of  creditors  are  re- 

Court,  as  re- 

quired  by  the  quired,  and  the  proposal  of  the  trader  must  be  adopted  by 
whtre^a  ^-"*  ^  resolution  of  the  majority  of  creditors,  and  then  the  Com- 
tioning  trader,    inissioner  is  authorised  to  grant  a  certificate,  which  is  to 

being  the  ac-  ^  °  ^  '  ^       ^ 

ceptorofabiii  havo  the  samo  operation  as  a  certificate  of  conformity  in 

gare  Uie  ^  bankruptcy.    The  third  mode  is  by  arrangement  by  deed, 

to  th^^wer  ^^^  *^^^  ^®  ineffectual  unless  the  requirements  of  the  sta- 

of  the  biu,  tute  are  strictly  complied  with.    The  present  case  ranges 

whom  he  sup-  ^  '^  .        "^  ^ 

posed  to  be  the  imdor  the  secoud  head :  and  one  objection  taken  to  the  plea 
tificato' wuhdd  ^8>  ^^^^  ^^  ^^^^  ^^^  bXaXa  that  any  notice  of  the  first  private 
i^'kJioJSr'*  85[*t"i«  ^as  given  to  the  plaintiff.  But  the  22l8t  section 
without  no-  renders  the  certificate  a  bar  to  the  plaintiff's  claim,  even 
in  truth  the  though  he  has  not  received  the  requisite  notice.  Where 
iHthstonSng      *^^  legislature  intended  that  the  certificate  should  operate 

the  trader  had    against  thoso  Creditors  only  who  had  notice,  it  is  so  ex- 
no  means  of  as-  ^  •'  ^ 
certaining  that 
act                      (a)  See  7  Ezch.  753,  where  the      imS,  J.,  MauUy  J,,  Wightman^  J., 

pleadings  and  sections  of  the  sta-      Erle^J,^  WiEiams,  J.,  Tcdfourd^  J., 

tute  are  set  out  and  Crompton,  J. 

(6)  Before  Coleridge,  J.,  CV«w- 
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pressed,  as  in  the  225th  section,  relating  to  arrangements  1862. 
hj  deed,  which  declares  that  "no  creditor  who  shall  not 
have  had  fourteen  days  notice  of  any  intended  application 
for  such  order  or  certificate  as  aforesaid  shall  be  bound 
thereby/'  The  6th  section  constitutes  the  Court  of  Bank- 
ruptcy a  Court  of  record.  By  section  12,  the  Court  has 
superintendence  and  control  in  all  matters  of  bankruptcy, 
subject  to  an  appeal  to  one  of  the  Vice-Chancellors,  whose 
decisions  and  orders  are,  by  the  16th  section,  subject  to  an 
appeal  to  the  Lord  Chancellor.  If,  therefore,  the  Commis- 
sioner has  granted  this  certificate  under  a  mistake  as  to 
the  law,  br  upon  insufficient  grounds  in  point  of  fact,  the 
proper  course  is  to  appeal.  The  effect  of  the  certificate 
appears  firom  the  enactments  as  to  the  certificate  of  con^ 
formity  (sections  198  to  207).  By  section  200,  the  certifi- 
-cate  of  conformity  (subject  to  the  provisions  of  the  201st 
and  202nd  sections)  dischaiges  the  bankrupt  "from  all 
debts  due  by  him  when  lie  became  bankrupt,  and  firom  all 
claims  and  demands  made  proveable  under  the  bank- 
ruptcy.'' By  the  205th  section,  a  bankrupt,  after  allow- 
ance of  his  certificate,  may  plead  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  "  and  such  bankrupt's 
certificate  shall  be  sufficient  eyidence  of  the  trading,  bank- 
ruptcy, fiat,  or  petition  for  adjudication,  and  dther  pro- 
ceedings precedent  to  the  obtaining  such  certificate."  The 
20 7th  section  declares  that  the  allowance  of  the  certificate, 
except  in  case  of  appeal,  shall  be  final  and  conclusive. 
Therefore,  whether  the  proceedings  are  regular  or  not,  the 
certificate,  being  once  granted  by  a  Court  of  record,  and 
not  appealed  against,  becomes  conclusive  with  respect  to 
the  antecedent  steps,  and  evidence  of  all  matters  neces- 
sary to  constitute  jurisdiction.  The  certificate  under  the 
221  st  section  is  to  have  the  same  operation,  "  to  all  intents 
and  purposes,  as  fully  as  if  the  same  were  a  certificate  of 
conformity  under  a  bankruptcy;"  and  consequently  it  is 
a  discharge  from  all  debts  due  or  becoming  due  at  the  time 
of  filing  the  petition.    Great  hardship  might  ensue  from 
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1851  a  contrary  construction  of  the  statute,  since  the'  trader 
might  not  be  able  to  ascertain  who  was  the  holder  of  a 
bill  of  exchange. — ^He  cited  Thomas  y.  Hudson  (a),  Hedop 
V.  Baker  (6), 

It  is  Airther  objected,  that  the  plea  is  bad  for  want 
of  an  ayerment  "  that  the  resolution  or  agreement  has 
been  carried  into  effect,  and  that  the  creditors  of  the  trad- 
er have  been  satisfied."'  But  the  Commissioner  is  bound, 
before  he  grants  the  certificate,  to  determine  whether 
the  requisitions  of  the  statute  have  been  fulfilled;  and 
the  certificate,  when  granted,  is  also  conclusive  as  to  that 
fact  Levy  Y.  Home  (c)  has  no  bearing  on  this*  question, 
for  that  was  the  case  of  a  certificate  of  protection  from  ar- 
rest under  the  21 6th  section.  This  certificate  canixpt  ope- 
•rate  as  a  certificate  of  conformity  under  a  bankruptcy,  if 
the  creditors  are  allowed  to  dispute  the  antecedent  steps. 
[Matdey  J. — Might  not  a  plaintiff  reply  fraud,  so  as  to  bring 
the  case  within  the  exceptions  of  the  221st  section?]  It 
is  conceded  that  he  might.  [Mattie,  J. — Then,  reading  the 
221st  and  223rd  sections  together,  the  latter  shews  that 
the  Commissioner  may  inquire  whether  any  of  the  debts 
have  been  contracted  by  fraud,  for  in  such  case  he  is  em- 
powered to  adjudge  the  petitioner  a  bankrupt.  If  the  cre- 
ditor omits  that  opportunity,  then  by  replying  fraud  the 
certificate  is  rendered  inoperative  only  as  to  the  particular 
debt  to  which  it  is  pleaded.] 

Hugh  HiU  (Hawkins  with  him)  for  the  defendant  in  er- 
ror.— The  plea  ought  to  have  shewn  affirmatively  facts 
sufficient  to  give  the  Court  of  bankruptcy  jurisdiction: 
Christie  v.  Unmn  (d),  Brancker  v.  Molyneux  (e).  These 
provisions,  which  enable  a  portion  of  the  creditors  to  bind 
the  rest  by  a  private  arrangement  with  the  debtor,  must 

(a)  14  M.  &  W.  363 ;  in  error,         (c)  5  Ezch.  257. 
leid.  885.  (d)  11  A.  &  £.  373. 

(6)  7  Exch.  740.  («)  4  M.  &  Gr.  226, 


MIGHASLMAS  TEBM,  16  VICT.  263 

be  starictly  complied  with:  Tedey  v.  TayUyi^  (a).  The  words  ^862. 
in  the  221st  section  '^  to  all  intents  and  purposes,  as  fully 
-as  if  the  same  were  a  certificate  of  conformity  under  a 
bankruptcy/'  haye  reference  to  the  199th  section,  and  not 
to  the  205th.  The  latter  section  was  inserted  for  the  pro- 
tection of  bankrupts  in  case  of  arrest  for  a  debt  barred  by 
the  certificate.  It  follows  the  words  of  the  6  Geo.  4,  c.  16, 
s.  1 26,  which  is  copied  firom  the  5  Geo.  2,  c.  SO,  s.  7.  The  ad- 
judication  of  a  Commissioner  of  bankruptcy  on  a  question 
of  fact  is  not  final  Fletcher  y.  Manning  (b)  decided,  that  an 
x)rder  of  a  Court  of  Review  is  not  conclusiye  as  to  the  facts 
stated  in  it  The  matters  not  ayerred  in  this  plea  were  a 
condition  precedent  to  the  exercise  of  authority  to  grant 
the  certificate.  The  211th  section  enables  a  trader  to  pe- 
tition the  Court,  who  is  thereupon  empowered  to  grant 
him  protection.  The  212th  section  prescribes  the  form  of 
petition.  By  the  2]Sth  section,  the  Court  is  to  appoint  a 
private  sitting,  and  it  is  imperatively  required  that  notice 
of  such  private  sitting  shall  be  given  to  every  creditor. 
This  plea  admits  that  no  notice  was  given  to  the  plaintifi; 
and  attempts  to  excuse  the  want  of  it,  by  alleging  that  no- 
tice was  given  to  the  drawer  of  the  bill,  and  that  the  de- 
fendant was  not  aware  that  the  plaintiff  was  the  holder  of 
the  bill  But  it  is  important  that  every  creditor  should 
have  notice;  since,  by  the  215th  section,  the  assent  to  the 
proposal  by  three-fifths  in  number  and  value  of  the  credi- 
tors above  1 01  binds  the  rest  That  section  requires,  that 
notice  of  the  second  sitting  be  served  personally  on  every 
creditor  who  was  not  present  at  the  first  Then,  by  the 
216th  section,  at  the  second  sitting  the  proposal  is  to  be 
reduced  to  writing  and  signed;  and  such  resolution  or 
agreement  becomes  binding  on  certain  persons  only,  viz. 
persons  who  were  creditors  at  the  date  of  the  petition,  and 
had  notice  of  the  several  sittings  of  the  Court.    Levy  v. 

(a)  21  L.  J.,  Q,  B.,  346.  (6)  12  M,  &  W.  571. 
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1852.  Home  (a)  shews  that  these  statutory  arrangements  are 
inoperatiye  against  persons  who  were  not  creditors  at  the 
date  of  the  petition.  The  221st  section  must  be  read  in 
connection  with  the  216th,  that  is,  the  certificate  is  to  ope- 
rate as  a  certificate  in  bankruptcy  against  all  creditors  who 
have  had  the  required  notices.  If  a  difierent  construction 
be  put  on  these  enactments,  it  would  be  competent  for  a 
trader  to  effect  a  private  arrangement  with  his  creditors  to 
a  small  amount,  and  so  bar  the  claims  of  the  larger  credi- 
tors. The  injustice  of  such  a  proceeding  is  pointed  out  in 
TeUey  y.  Taylor  (6),  where  the  Court  of  Exchequer  Cham- 
ber adopt  the  principle,  that  the  rights  of  a  creditor  are  not 
to  be  barred  by  mere  intendment,  but  there  must  be  an 
express  enactment  to  that  effect  K  the  circumstances  are 
such  that  the  trader  cannot  discover  who  is  the  holder  of 
a  bill,  and  is  therefore  unable  to  give  the  proper  notice,  he 
must  proceed  under  the  other  provisions  of  the  statute. 

WaUon  in  reply. — If  the  trader,  after  certificate  granted 
under  the  221st  section,  were  arrested  at  the  suit  of  a  cre- 
ditor who  had  received  notice,  he  could  only  obtain  his 
discharge  under  the  provisions  of  the  205th  section,  and 
because  the  certificate  operates  as  a  certificate  in  bank- 
ruptcy. The  argument  on  the  other  side  would  engraft  a 
qualification  on  the  language.  [Maule,  J. — ^The  meaning 
of  that  section  is,  that  a  certificate  granted  under  it  shall 
operate  as  a  certificate  in  bankruptcy  would  operate  upon 
debts  barred  by  it]  It  must  have  been  intended  that  the 
holder  of  a  bill  of  exchange  not  due  should  be  barred  by 
the  certificate;  for,  by  the  218th  section,  after  the  approval 
and  confirmation  of  the  resolution  and  agreement,  all  the 
trader's  effects  vest  in  the  official  assignee. 

CoLSRinoB,  J. — We  are  all  of  opinion  that  the  judg- 

(a)  5  Exch.  267.  (6)  21  L.  J.,  Q.  R,  346. 
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ment  of  the  Court  below  ought  to  be  affirmed.  Two  ob*  1862. 
jections  are  made  to  the  plea:  first,  that  it  does  not  state 
that  the  plaintiff  below,  who  was  a  creditor  at  the  time  of 
the  petition,  had  notice  of  the  first  private  sitting;  se- 
condly, that  it  contains  no  averment  "  that  the  resolution 
or  agreement  has  been  carried  into  effect,  and  that  the 
creditors  have  been  satisfied.'"  Upon  the  last  point  we 
express  no  opinion,  the  ground  of  our  judgment  being  the 
want  of  an  allegation  of  notice.  The  language  of  the  plea 
in  substance  is,  that  notice  of  the  first  private  sitting  was 
given  to  all  persons  whom  the  defendant  below  knew,  or 
had  the  means  of  knowing,  were  creditors,  and  that  he 
was  not  then  aware  that  the  plaintiff  below  was  the  hold- 
er of  the  bill;  that,  between  the  time  of  the  first  and  se- 
cond sitting,  application  having  been  made  for  payment 
of  the  bill,  notice  was  given  to  the  plaintiff  below  of  the 
second  sitting.  It  is  argued  that  that  is  not  sufficient  to 
satisfy  the  requisition  of  the  statute  as  to  notice,  and  a 
case  has  been  referred  to  (a)  which  determines  that,  under 
an  order  for  protection,  constructive  notice  is  insufficient 
That  authority,  however,  does  not  apply  to  this  particular 
case,  and  we  must  look  to  the  language  of  the  plea^  and 
see  whether  it  satisfies  the  language  of  the  statute.  Now 
the  plea  assumes  that  notice  of  the  second  sitting  was  suffi- 
cient for  that  purpose;  but  the  language  of  the  statute  is 
very  precise,  and  the  only  persons  bound  by  the  resolu- 
tion or  agreement  are  '^  creditors  at  the  date  of  the  peti- 
tion, and  who  had  notice  of  the  several  eUtinge  of  the 
Court.''  The  plea,  therefore,  does  not  satisfy  the  require- 
ments of  the  statute,  and  is  bad  in  point  of  fact  Then 
let  us  see  how  it  stands  in  point  of  law.  The  argument 
has  been,  that,  imder  the  221st  section,  the  certificate,  be- 
ing once  granted,  operates  in  all  respects  as  a  certificate 
in  bankruptcy,  one  effect  of  which  is,  that  it  discharges 

(a)  Levy  V.  Horne^  6  Exch.  257. 
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1852.  the  petitioner  from  all  debts  proveable  at  the  time  of  the 
petition.  It  is  further  said,  that  it  is  conclusiye  as  to  all 
antecedent  steps.  That  raises  a  point  upon  which  the 
Court  does  not  pronounce  any  judgment  We  may  as- 
sume that  it  is  to  have  its  full  effect  with  reference  to 
preliminary  proceedings;  still  it  is  open  to  consider  to 
what  extent  the  statute  means  it  to  be  final,  whether,  as 
to  all  creditors  or  only  as  to  such  creditors  as  have  had 
the  notices  mentioned  in  the  216th  section.  It  seems  to 
us  that  the  last  is  the  conclusion  to  which  we  are  driyen, 
and  which,  indeed,  is  more  conformable  to  the  policy  of  the 
Act  and  the  sound  justice  of  the  case.  There  is  no  hard- 
ship in  such  a  construction  of  the  statute,  for  this  is  not 
the  only  remedy  which  an  insolyent  trader  has;  he  may 
become  bankrupt,  or  take  other  modes  of  getting  relieved 
from  his  debts.  The  object  of  the  Act  was,  that  this  pro- 
ceeding should  apply  only  to  the  particular  case  of  credi- 
tors who  had  the  requisite  notice.  The  other  conclusion 
would  lead  to  the  greatest  injustice,  because  this  mode  of 
proceeding,  not  being  guarded  as  others  are  which  ensure 
notice,  the  consequence  would  be  that  a  trader  might  bring 
before  the  Commissioner  a  certain  numberonly  of  his  cre- 
ditors, and  then  make  a  proposal  But  whether  or  not 
that  proposal  was  reasonable,  would  depend  not  only  upon 
the  extent  of  his  assets  but  of  his  debts  also.  The  proper 
course  is  to  look  to  the  statute  itself  The  party  is  to  pre- 
sent a  petition,  make  a  proposal,  and  give  notice  to  his 
creditors  to  come  before  the  Commissioner.  Then  a  se- 
cond meeting  is  to  be  appointed,  and,  in  the  interval,  no- 
tice thereof  is  to  be  personally  served  on  the  creditors  who 
did  not  attend  the  first  meeting.  When  the  parties  come 
before  the  Commissioner,  the  matter  is  to  be  discussed; 
and  if  the  proposal  is  confirmed,  it  becomes  a  resolution  or 
agreement,  and  is  thenceforth  binding  against  all  persons 
who  were  creditors  at  the  date  of  the  petition,  and  who  had 
notice  of  the  several  sittings  of  the  Court;   and  it  is  bind- 
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In  Michaelmas  Vacation,  the  Right  'BionouTMe  Edward 
Burtenaha/u)  Lord  St  Leonards  resigned  the  Great  Seal, 
which  her  Majesty  was  graciously  pleased  to  deliver  to  the 
Right  Honourable  Robert  Monsey  Lord  Cramvorth,  one 
of  the  Lords  Justices  of  Appeal. 

The  Right  Honourable  Sir  George  James  Turner,  Knight, 
one  of  the  Vice-Chancellors  of  Engkmd,  succeeded  to  the 
office  of  a  Lord  Justice  of  the  Court  of  Appeal,  vacated  by 
Lord  CranworOu 

Sir  WHliam  Page  Woody  Enight,  one  of  her  Majesty's 
Counsel,  succeeded  to  the  office  vacated  by  Sir  0.  J.  Turner. 

Sir  Frederick  Thesiger,  Enight,  resigned  the  office  of 
her  Majesty's  Attorney-General,  and  was  succeeded  by  Sir 
Alexander  James  Edmund  Cockbumy  Enight,  one  of  her 
Majest/s  Counsel. 
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ing  against  those  persons  only.  If  we  are  to  suppose,  look-  1662, 
ing  to  the  221st  section,  that  the  certificate  is  to  operate 
against  all  creditors,  there  may  be  certain  creditors  who 
are  bound  by  the  certificate,  but  who  are  not  bound  by 
the  proposal  which  is  the  foundation  of  the  proceeding. 
The  two  things  must  be  correlative — ^the  extent  to  which 
the  resolution  is  to  bind,  and  the  extent  to  which  the  cer- 
tificate of  conformity  is  to  bar. 

For  these  reasons,  we  think  that  the  judgment  of  the 
Court  below  must  be  affirmed. 

Judgment  affirmed. 


268  MEHOBANDA. 

1852.  Sir  Fitzroy  KMy,  Knight,  resigned  the  office  of  SoUci- 

Mkmoramda.   tor-General,  and  was  succeeded  by  Richard  BetheU,  Esq., 
one  of  her  Majesty's  Counsel. 


In  Michaelmas  Term,  a  table  of  fees  was  prepared  by 
the  Commissioners  of  her  Majesty's  Treasury,  and  was 
settled,  allowed,  and  sanctioned,  by  the  Lord  Chief  Jus- 
tices, the  Lord  Chief  Baron,  and  by  Maule,  J.,  Williams, 
J.,  and  Tai/ourd,  J.;  and  this  Table  of  Fees  was  inserted  in 
the  Supplement  to  the  London  Gazette  on  the  23rd  of  No- 
vember, 1852  (a). 

On  the  1st  day  of  the  sittings  of  this  Court  in  Hilary 
Term  1853,  Pollock^  C.  B.,  announced  that  the  Judges  of 
the  Courts  of  Common  Law  at  Westminster  had  agreed 
upon  a  set  of  Rules  of  Practice,  which  were  to  be  con- 
sidered as  read  in  Court,  and  which  were  to  take  effect 
from  that  time  (6). 


(a)  See  the  Table  in  1  £.  &  B.         (6)    These  Bules  are   to   be 
264.  found  in  1  £.  &  B.,  App. 
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1863. 


Tatloe  V.  Loft  and  Others.  •^«»*-  ^2. 

X  RESPASS  de  bonis  asportatis.— Pleas,  not  guilty,  and  In  the  year 
a  justification  by  authority  of  a  Commission  of  Sewers^  wu  taken  and 


for  tax  assessed  by  the  commission  under  the  23  Hen.  ^|]][^^ 

8,  c.  6.    To  the  plea  of  justification  the  plaintiff  replied  ^?J^^i^' 

de  injuria,  on  which,  and  on  the  other  plea,  issue  was  to  be  rated  to 

joined.    The  cause  was  tried  before  Jervis,  C.  J.,  at  thQ  ^o  Boy  Grift, 

Lincolnshire  Summer  Assizes,  1850,  when  a  verdict  was  Jf  s^Jl^^J^ 

found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  ncted  a  precept 

^.  ^  to  the  sheriff 

upon  the  following  case: —  ,   requiring  him 

The  plaintiff  is  the  owner  and  occupier  of  certain  lands  j^^^^^. 
in  the  parish  of  Bilsbv  in  the  county  of  Lincoln.    The  de-  p^  eomUatu$^ 

■^  '  •'  to  appear  at  a 

certain  placeand 
time,  and  make  a  presentment  The  sheriff  having,  under  this  precept,  summoned  a  joiy  from  the  hun- 
dred of  Calcewortb,  in  thesaid  county,  in  May,  1819,  they  made  a  presentment,  that  the  Boy  Grift  was 
ruinous,  and  that  certain  works  therein  were  absolutely  necessary;  and  that  lands  in  the  occupation 
of  various  persons,  including  the  plaintiff,  received  b^efit  or  avoided  danger  by  the  drainage,  and 
ought,  therefore,  to  bear  the  charges  thereof;  and  they,  accordingly,  assessed  a  rate,  which  the 
commissioners  confirmed.  No  appeal  was  made  against  this  presentment  or  assessment,  and  in 
1823,  a  nedal  law  of  sewers  was  enroUed,  containing  the  presentment,  and  from  that  time  to  the 
year  1837  all  rates  were  made  under  such  law.  No  level  had  been  taken  or  survey  made  since 
181 J),  nor  had  any  presentment  of  a  iuiy  been  made  since  1837.  In  1840,  a  new  commission  of 
sewers  issued;  and  at  the  first  court  holden  under  it,  it  was  ordered  **  that  all  laws,  acts,  deeda, 
constitntions,  and  ordinances  of  sewen  held  for  the  county  of  Lincoln,  and  which  had  not  been  re- 
pealed, altered,  or  superseded,  should  be  confirmed  and  stand  in  fiiU  force.**  In  1846,  at  a  meet- 
ing of  the  commissioners,  the  dike-reeve  required  them  to  authorise  him  to  make  a  rate  according 
to  the  above-mentioned  survey  by  level,  and  without  any  presentment  of  a  jury,  which  the  com- 
missioners authorised  him  to  do.  In  1847  and  1848  similar  rates  were  made,  without  any  pre- 
sentment of  a  jury.  The  plaintiff  having  reftised  to  pay  these  retes»  the  commissioners  issued  a 
distress  warrant,  under  which  hia  goods  were  taken,  whereupon  he  brought  an  action  of  trespass: — 
Hddj  fint,  that  the  confirmation  of  the  special  law  of  1828,  by  the  order  of  the  new  commissioners  in 
1841,  rendered  the  presentment  of  1819  operative  and  applicable  to  the  rates  in  question,  and  con- 
sequently that  they  were  valid. 

SamUe^  that,  upon  a  representation  of  a  change  of  circumstances  arising  since  the  presentment, 
it  would  be  competent  for  the  commissionen  to  inquire  into  the  fiurts  by  a  fresh  presentment,  the 
17th  section  of  die  3  &  4  WHL  4,  c.  22,  being  framed  for  that  purpose. 

Secondly,  that  it  was  no  objection- to  Uie  presentment  that  the  sheriff  summoned  the  whole  of  the 
jury  from  the  hundred  of  Calceworth. 
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1853.  fendantSy  before  and  at  the  time  of  making  and  assessing 
the  rates,  and  of  issuing  and  executing  the  warrants  here- 
inafter mentioned,  were  Commissioners  of  Sewers  for  the 
said  county,  acting  fcr  the  district  in  which  the  said  parish 
is  situate  under  a  commission  issued  and  dated  the  25th 
of  November,  1840.  The  said  parish  is  intersected  bv  a 
certain  public  drain  called  the  B07  Grift. 

The  plaintiff  has  sustained  damage  to  the  amount  of 
112.  78.  lOd,  in  respect  of  the  trespasses  complained  of  in 
the  declaration.  Those  trespasses  were  committed  by  com- 
mand of  the  defendants,  and  under  and  by  virtue  of  a  war^ 
rant  under  their  hands  and  seals,  dated  the  23rd  of  Feb- 
ruary, 1849.  (The  case  then  set  out  the  warrant,  which  re- 
cited that  the  plaintiff  was  assessed  at  the  sum  of  82. 19^.  7cL, 
being  three  proportion  rates  of  lands  in  Bilsby  in  his 
occupation,  towards  the  works  of  sewers,  and  that  he  had 
refused  to  pay  &c)  The  three  rates  in  the  warrant  men- 
tioned were  rates  made  for  the  years  1846, 1847,  and  1848 
respectively,  on  the  lands  of  the  plaintiff,  situate  in  Bilsby, 
and  within  the  level  drained  by  the  said  drain. 

On  the  3rd  of  April,  1846,  the  Commissioners  of  Sewers 
for  the  district  in  which  the  said  lands  lie  held  an  annual 
meeting.  At  this  meeting  the  dike-reeve  of  the  parish  of 
Bilsby  was  present,  and  in  that  capacity  required  that  the 
commissioners  should  authorise  him  to  make  and  assess, 
according  to  a  certain  survey  and  level,  a  rate  for  the  year 
1846,  for  and  in  respect  of  the  public  drain  called  the  Boy 
Grift.  The  commissioners  thereupon  directed  the  said 
dike-reeve  to  make  and  assess  such  rate  without  any  pre- 
sentment of  a  jury,  except  as  hereinafter  mentioned.  The 
dike-reeve,  on  the  3rd  of  April,  1846,  in  pursuance  of  the 
aforesaid  authority,  made  and  assessed  a  rate  for  and  in 
respect  of  the  Boy  Grift  drain,  upon,  among  other  persons^ 
the  plaintiff,  in  respect  of  the  occupation  of  his  lands  within 
the  said  level — ^The  case  then  proceeded  to  state  the  mode 
of  assessment  and  amount  of  the  rate;  and  that^  in  the 
years  1847  and  1848,  similar  rates  were  made  by  the  dike- 
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reeve,  by  the  authority  of  the  commissionera — No  jury        1853. 
was  summoned  or  empannelled  for  or  at  the  making  of  any 
or  either  of  the  aforesaid  three  rates,  but  those  rates  were 
all  made  without  any  presentment  of  any  jury  other  than 
as  hereinafter  mentioned. 

In  the  year  1818,  upon  the  petition  of  several  proprietors 
and  occupiers  in  Bilsby  of  lands  drained  by  the  Boy  Grift, 
a  level  was  taken  and  survey  made  of  the  lands  in  Bilsby 
liable  to  be  rated  to  the  Boy  Grrift  drain;  and  at  a  Court 
of  Sewers  for  the  said  district,  holdenon  the  22nd  of  Sep- 
tember, 1818,  the  said  court  did  order,  that  a  precept 
should  be  directed  to  the  sheriff  of  the  said  county,  re- 
quiring him  to  summon  a  sufficient  number  of  good  and 
lawftil  men  of  the  county  of  Lincoln,  in  nowise  concerned 
in  the  drainage  by  Bilsby  Boy  Grift  Gowt  and  Outfall,  or 
either  of  them,  or  any  of  the  lands  draining  through  the 
same,  by  whom  the  truth  might  be  best  known,  to  be  and 
appear  at  the  then  next  Court  of  Sewers  to  be  holden  at 
Mablethorpe  in  the  said  county,  on  Thursday  the  15th  of 
October  then  next,  at  10  o'clock  in  the  forenoon,  then  and 
there  to  be  empannelled,  sworn,  and  charged  to  inquire 
and  present  such  things  as  should  be  then  and  there  given 
them  in  charge. 

At  a  Court  of  Sewers  for  the  said  district,  holden  at 
Mablethorpe  on  the  16th  of  October,  1818,  a  jury  appear- 
ed,  and  was  empannelled  by  the  said  court  The  said  jury 
was  summoned  from  the  hundred  of  Calceworth,  in  the 
said  county.  The  last-mentioned  court  was  adjourned  to 
the  16th  of  May,  1819.  At  a  Court  of  Sewers,  holden  by 
adjournment  at  Alford,  on  Saturday,  the  15th  of  May, 
1819,  the  said  last-mentioned  jury  again  appeared. 

On  the  16th  of  May,  1819,  a  presentment  was  made  by 
a  jury  of  the  hundred  of  Calceworth,  in  the  county  of 
Lincoln,  whereby  it  was  presented  in  substance  that  the 
Boy  Grift  Gowt  and  Outfall  was  in  a  very  ruinous  and 
dangerous  state,  and  insufficient  for  the  drainage  of  the 

VOL.  VIII  T  EXCH. 
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1863.  lands  entitled  to  be  drained  thereby;  that  certain  works 
therein  mentioned  were  absolutely  necessary;  and  the  jury 
did  thereby  find  that  the  several  quantities  of  land  in  the 
occupations  of  persons  named  in  the  schedule  received  be- 
nefit or  avoided  danger  by  such  drainage,  and  ought  there- 
fore to  bear  the  charges  thereof;  and  did  thereby  find  that 
the  plaintiff  was  the  proprietor  and  occupier  in  Bilsby  of 
21a.  3r.  16p.  of  land.  It  further  found  in  Bilsby  1374.A- 
3b.  3p.  liable  to  the  rate,  and  assessed  a  rate  of  4d  per 
acre,  payable  by  instalments.  Afterwards,  at  a  court 
holden  the  8rd  of  June,  1819,  a  rate,  calculated  in  the 
proportions  in  the  schedules  named,  was  made. 

No  appeal  was  made  against  this  rate  or  assessment; 
and  at  a  special  Court  of  Sewers  holden  on  the  27th  of 
June,  1823,  a  special  law  of  sewers  was  signed  and  sealed, 
and  ordered  to  be  registered  on  the  rolls  of  the  said  court, 
containing  the  said  presentment  and  proceedings  touching 
the  said^works;  which  said  law  was  accordingly  registered; 
and  from  that  time  to  the  year  1837,  each  of  the  rates 
made  was  founded  on  the  presentment  of  a  jury  in  the 
proportions  settled  by  the  survey  and  level  so  made  in  the 
year  1819,  and  comprised  in  the  said  law  of  sewera 

No  level  has  been  taken  or  survey  made  since  the  year 
1819.  No  presentment  of  a  jury  has  been  made,  nor  any 
jury  empannelled  since  the  year  1837;  but  at  a  court  held 
at  Allford,  on  the  16th  of  April,  1841,  being  the  first 
court  holden  after  the  issuing  of  the  last  commissioD,  the 
following  order  was  made: — "  Ordered,  that  all  laws,  acts, 
deeds,  constitutions,  and  ordinances  of  sewers  heretofore 
made,  enacted,  ordained,  and  decreed  by  Courts  of  Sewers 
held  in  and  for  the  county  of  Lincoln,  and  which  have  not 
been  repealed,  altered,  or  superseded,  be  confirmed  and 
stand  in  ftdl  force.''-— All  rates  made  subsequent  to  1837 
were  made  in  the  same  manner  as  those  for  the  years 
1846,  1847,  and  1848. 

The  question  for  the  opinion  of  the  Court  was,  whether. 
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under  the  above  ofa^umstanoed^  the  defendants  -wer^  legal-  1853. 
Ij  justified  in  taking  the  goods  of  the  plaintiff,  and  whe- 
ther they  are  liable  to  an  action  of  trespass  for  so  doing. 
If  the  defendants  were  not  legally  justi^ed,  and  liable  to 
an  action,  the  verdict  is  to  stand;  etherise  to  be  entered 
for  the  defendants 

WiOes  {CacUe  with  him)  argued  for  the  plaintiff  (Nov: 
10).  The  rates  in  question  are  invalid,  there  having  been 
no  presentment  of  a  jury  since  the  year  1819:  Rex  v.  Coni^ 
m%98S(yners  of  Sewers  for  the  C(>unty  of  Somereet  (a), 
Wingate  v.  Wdiie  (6).  Callis,  in  his  Beading  on  the  Sta- 
tute of  Sewers  {c),  after  stating  '^  what  things  officers  of 
sewers  may  do  by  survey  only/'  proceeds  to  describe 
the  'Hhii^  to  be  done  by  a  jury:"'  first,  they  must  find 
what  persons  have  erected  any  let  or  impediments,  as  a 
flood-gate^  mill-dam,  Ssc.  Secondly,  through  whose  de- 
fault any  wall,  bank,  ri,vBr,  sewer,  or  other  defence  is  de- 
fective; and  thirdly,  what  persons  are  bound  to  do  the  re- 
pairs. It  was  formerly  doubted  whether  a  presentment 
was  not  necessary  upon  each  occasion  to  repair;  but  the 
3  &  4  WUL  ^f  c.  22,  s.  13,  enacts,  that  whenever  there  shall 
have  been  a  presentment  under  any  commission,  it  shall 
not  be  neeessary  to  have  another  presentment,  upon  any 
subsequent  reparation  of  the  same  defences,  dv/ring  iJie 
dontmmmee  of  week  commission.  That  enactment  assumes 
that  the  commissioners  could  not  act  without  a  present- 
ment; and  the  17th  section  provides,  that  nothing  therein 
coiitained  shall  prevent  the  commissioners  from  causing 
inquiry  and  presentment  by  a  jury  ae  before.  [PlcOt,  B., 
referred  to  Com.  Dig.  "  Sewers,^'  (C  5).]  No  person  is  lia- 
ble to  contribute  to  a  rate  of  this  kind,  unless  it  is  found 
by  a  jury  that  he  will  receive  benefit  or  avoid  damage  by 
the  proposed  works;  but  it  is  not  shewn  that  these  assess- 

•       (a)  9  East,  109.        (6)  6  M.  &  W.  739.        (<♦)  Page  108. 
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1853.^  ments  were  in  respect  of  any  benefit  received  or  damage 
avoided  by  the  drainage  which,  in  the  year  1819,  a  jury 
found  was  necessary.  The  presentment  was  with  refer- 
ence to  a  state  of  circumstances  then  existing,  and  which 
in  the  year  1846  may  have  been  materially  altered.  The 
case  of  8t  Katherine  Dock  Company  v.  Higffs  (o)  affords 
an  instance  of  the  change  of  levels.  Under  the  present^ 
ment  in  1819,  the  then  commissioners  could  only  com- 
pel those  persons-  to  contribute  whose  names  were  men- 
tioned in  the  schedule,  and  who  might  have  traversed  the 
presentment.  But,  assuming  that  the  plaintiff  could  now 
do  so,  a  traverse,  that  the  land  in  the  occupation  of  the 
persons  named  in  the  schedule  did  not  receive  benefit  or 
avoid  danger  by  the  drainage,  would  not  raise  the  ques- 
tion, whether  the  plaintiff  was  liable  to  be  assessed  Fur- 
ther, the  presentment  itself  is  invalid.  The  precept  re- 
quires the  sheriff  to  summon  a  jury  of  the  county,  but  the 
jury  was  summoned  from  the  hundred  of  Calceworth: 
Birkett  v.  Crozier  (6),  Oustodes  LUbertat,  Ac  v.  The  Inhabit- 
ant8ofOutweU(c). 

MeUor  for  the  defendants — The  presentment  in  1819 
was  sufficient  to  warrant  these  rat^s.  It  is  clear  that,  since 
the  3  &  4  Will.  4,  c.  22,  there  need  be  no  new  presentment 
in  respect  of  the  same  works  during  the  existence  of  the 
same  commission,  yet,  non  constat  that  persons  assessed 
in  1845  would  be  the  same  as  those  mentioned  as  receiv- 
ing benefit  in  a  presentment  of  1836.  It  is  immaterial 
whether  the  plaintiff  can  traverse  the  presentment,  be- 
cause, if  he  derives  no  benefit  nor  avoids  danger  by  the 
drainage,  he  may  dispute  his  liability  to  be  rated  in  an 
action  of  trespass  or  replevin :  Stafford  v.  Hamston  (d).  The 
jury  only  inquire  as  to  the  then  state  of  the  drainage,  and 

(a)  10  Q.  B.  641.  (<j)  Sty.  184, 191. 

(6)  Moo.  &  M.  119.  (d)  2  Brod.  &  B.  691. 
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what  lands  would  be  benefited  or  avoid  damage  by  new  1853, 
works:  Callis  on  Sewers,  pp.  108,  109,  110;  and  if  there  is 
a  subsequent  change  of  circumstances,  which  alters  the 
liability,  the  parties  may  appeal  against  the  rate.  The 
3  &  4  Will  4,  c.  22,  s.  7,  enacts,  "  That  all  laws,  acts,  de- 
crees,  constitutions,  and  ordinances,  made  or  to  be  made 
by  any  Court  of  Sewers,  and  duly  registered  in  the  rolls 
or  books  of  such  court  by  the  clerk  to  the  commission, 
shall  continue  in  full  force  and  effect,  notwithstand- 
ing the  expiration,  repeal,  or  other  determination  of  the 
commission  under  which  such  laws,  acts,  decrees,  consti- 
tutions, and  ordinances  shall  have  been  respectively 
made,"  &c.  The  case  finds  that,  on  the  27th  of  June, 
1823,  a  special  law  of  sewers  was  enrolled,  containing  the 
presentment  in  question;  so  that  it  thereby  became  incor- 
porated with  and  formed  part  of  the  laws.  Those  laws 
were  confirmed  by  an  order  of  the  court  after  the  new 
commission  issued,  and  consequently  there  is  a  valid  der 
cree  of  the  present  commissioners  that  this  particular 
drainage  is  necessary,  and  that  lands  in  the  occupation  of 
certain  persons  receive  benefit  or  avoid  danger  by  such 
drainage. 

The  Court  then  called  on 

CocUe  to  reply.— The  7th  section  of  the  8  &  4  Will.  4, 
c.  22,  does  not  authorise  the  commissioners  to  make  laws 
at  variance  with  their  administrative  functions.  If  the 
construction  suggested  be  put  upon  that  section,  the  13th 
and  1 7th  will  be  rendered  inoperative.  It  is  difficult  to  see 
to  what  those  sections  can  apply,  unless  the  legislature  con- 
templated a  fresh  presentment  under  a  new  commission. 

Cur.  adv.  vult. 

Pollock,  C.  R — In  this  case  we  are  of  opinion  that 
the  judgment  of  the  Court  must  be  for  the  defendants. 
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1868.  The  question  was,  as  to  the  validity  of  certain  rates  made 
in  1846,  1847,  and  1848,  on  the  plaintiff's  lands.  The 
dike-reeve,  in  1846,  having  applied  to  the  oomniisaionerB 
to  authorise  him  to  mq»ke  a  rate  according  to  a  suirey  by 
level  in  respect  of  the  Boy  Grrifl  (a  drain  intersecting  the 
parish  of  Bilsby),  the  commissioners  authorised  him  to  do 
60  without  any  special  presentment  of  a  jury  previonsly 
being  made  on  that  occasion;  >and  the  same  thing  hi^pened 
in  1847  and  1848.  It  was  for  these  rates  that  the  distress 
warrant  of  the  commissioners  was  issued  and  the  plain- 
tiff s  goods  seized. 

There  i»  no  doubt,  that,  according  to  the  law  which 
governs  in  these  cases,  a  previous  presentment  is  necessary 
to  justify  such  a  rate.  It  is  umiecessary  to  cite  authorities 
to  shew  this.  But  the  question  here  is,  whether  there  has 
not  been  a  sufficient  previous  presentment  by  a  jury. 

The  case  states  that,  in  the  year  1818,  on  the  petitbn 
of  the  occupiers  in  Bilsby  of  lands  drained  by  the  Boy 
Grift,  a  level  was  taken  and  survey  made  of  the  lands  in 
Bilsby  liable  to  be  rated  to  the  Boy  Grifl;  and  on  Sep- 
tember 22nd,  1818,  the  Court  of  Sewers  directed  a  precq>t 
to  the  sheriff^,  requiring  him  to  summon  jurors  de  carpore 
comitatua  of  Lincoln,  to  appear  and  inquire;  and  that,  on 
the  day  of  appearance,  the  sheriff  having  under  this  pre- 
cept summoned  a  jury  out  of  the  hundred  of  Coleworth, 
the  jurors  appeared,  and  there  was  an  adjournment  to  the 
15th  of  May,  1819,  when  a  presentment  was  duly  made 
by  that  jury,  that  the  Boy  Grift  was  ruinous;  and  they 
also  found  certain  lands  in  the  occupation  of  various  per- 
sons (included  in  a  schedule)  received  benefit  or  avoided 
danger  by  the  drainage  tibrough  the  Boy  Grift,  and  ought, 
therefore,  to  bear  the  charges  of  repairing  it  The  plain- 
tiff's lands  were  included  in  this  schedule  and  present- 
ment No  appeal  was  made  against  this  presentment  or 
the  assessment  made  under  it;  and  on  the  87th  of  Jime, 
1823,  a  special  law  of  sewers  was  made  and  registered  in 
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the  rolls  of  that  court  containing  the  said  presentment,  1653. 
touching  the  said  works;  under  which  special  law  of  sewers 
all  rates  up  to  the  year  1837  have  been,  and  since,  from  time 
to  time  made  without  objection.  In  the  year  1 840,  however, 
a  new  Commission  of  Sewers  was  issued;  and  at  the  first 
court  under  it,  it  was  ordered  that  all  laws,  acts,  deeds, 
constitutions,  and  ordinances  of  sewers  theretofore  made, 
enacts,  ordained,  and  decreed  by  Courts  of  Sewers  held 
for  the  county  of  Lincoln,  and  which  had  not  been  re* 
pealed,  altered,  or  superseded,  should  be  confirmed,  and 
stand  in  full  force. 

At  the  time  of  the  aigument,  it  was  conceded  that  it 
was  not  necessary  to  have  any  fresh  presentments  during 
the  continuance  of  the  commission  under  T^hich  the  pre- 
sentment was  first  made,  that  being  clearly  provided  fot 
by  the  8  &  4  Will.  4,  c.  22,  s.  13;  but  it  was  said  that  this 
could  not  apply  to  another  and  subsequent  commission, 
the  Act  being  limited  expressly  by  the  words  "  during  the 
continuance  of  such  commission.^'  There  might  have  been 
some  difiiculty  if  the  case  turned  on  the  proper  construc- 
tion to  be  put  on  this  clause.  But  here  the  law  of  sewers, 
made  on  the  27th  of  June,  1823,  and  confirmed  by  the 
act  of  the  commissioners  in  the  year  1841,  makes  it  un- 
necessary to  examine  into  that  question;  for,  after  that 
act,  against  which  no  appeal  has  ever  been  made,  we 
think  that  the  presentment  of  the  15th  of  May,  1819,  re* 
mains  still  operative;  and  that  the  rates  made  upon  and 
by  virtue  of  it  in  1846,  1847,  1848,  were  therefore  valid. 
Probably,  upon  a  representation  of  a  change  in  circum- 
stances arising  since  such  presentment,  it  would  be  com- 
petent for  the  commissioners  to  inquire  into  the  facts  by 
a  new  jury  and  a  fresh  presentment,  just  as  if  no  previous 
presentment  had  been  made;  and  for  this  purpose  it  is 
probable  that  the  17th  section  of  the  8  &  4  WilL  4,  c.  22, 
was  framed. 

But  here,  in  1837,  there  was  an  existing  ordinance  or 
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1863.  decree  of  sewers,  valid,  and  continuing  during  their  con- 
tinuance, and  this  is  confirmed  by  the  new  commission ; 
and  we  think  this  virtually  makes  the  ordinance  or  decree 
under  the  old,  an  ordinance  or  decree  under  the  new  com- 
mission also.  Now  it  is  clear  that,  according  to  the  law 
of  sewers  (Callis,  281),  the  commissioners  have  power  to 
constitute  and  ordain  laws,  ordinances,  and  decrees;  as 
Callis  says,  not  only  jtis  dicere,  but  jvsfacere.  ■  These  laws 
must,  however,  be  for  the  safeguard,  conservation,  redress, 
correction,  and  reformation  of  the  matters  committed  to 
their  charge,  and  necessary  and  behoveful,  and  chiefly  (as 
Callis  afterwards  says)  pro  bono  publico,  and  not  pro  pri- 
vato  alicujus. 

Now,  we  think  this  decree  or  ordinance,  whichever  it  may 
be,  fulfils  all  these  requisites.  It  is  made  pro  bono  pub- 
lico. It  is  necessary  and  behoveful  that  all  decrees  in 
force  should  reoiain  in  force ;  and  that  parties  should  not^ 
by  the  issue  of  a  new  commission,  be  altered  in  their  pre- 
vious rights  and  liabilities;  and  it  is  clearly  applicable  to 
the  conservation  and  reformation  of  the  Boy  Grift,  one  of 
the  matters  committed  to  the  new  commissioners  to  pre- 
serve and  repair.  We  think,  therefore,  that  this  resolu- 
tion of  the  new  commissioners  was  legal  and  valid;  and 
that  its  effect  really  is  to  make  the  presentment  of  May, 
1819,  a  continuing  and  valid  presentment  applicable  to 
the  rates  in  question ;  and  that  these  rates  were  therefore 
valid. 

It  was  suggested,  but  not  much  argued,  that  the  first 
presentment  was  bad,  as  the  jury  was  summoned  by  the 
sheriff  from  the  hundred  of  Calceworth  only.  This  is  a 
mere  mistake  of  fact.  The  precept  to  the  sheriff  was  to 
summon  de  corpore  comitates,  and  was  therefore  right 
even  according  to  BirkeU  v.  Crozier  (a).  The  sheriff  in 
his  discretion,  as  he  well  may,  in  obedience  to  this  pre- 

(a)  Moo.  &M.  119. 
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cept,  summoned  jurors  who  resided  in  a  particular  hun-  ^  1853. 
dred;  but,  in  law,  they  are  jurors  de  corpore  comitates 
still.  Under  these  circumstances,  he  has  had  an  unlimit- 
ed discretion  given  him;  but,  like  a  wise  man,  has  exer- 
cised it  in  the  most  convenient  way.  We  think  there  must 
be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


The  Watebfoed,  Wexford,  Wicklow,  and  Dublin  Rail-     jan.  15. 
WAY  Company  v,  Pidoook. 

i/EBT  for  railway  calls.    The  declaration,  which  was  in  The  defendjmt, 
the  statutory  form,  alleged  that  the  defendant  was  the  qJeitod'thT 
holder  of  fifty  shares  in  the  Waterford,  Wexford,  Wicklow,  proviaionaicom- 

.  7  7  7  niitteetoallotto 

and  Dublin  Railway  Company,  and  was  indebted  to  the  him  one  hun- 
plaintiffs  in  17 51.  for  three  calls  upon  the  shares.  Plea,  a  proposed  *" 
that  the  defendant  was  not  the  holder  of  the  said  shares,  B*>lw  Com- 

'  pfuij*     In  an- 

modo  et  forma;  upon  which  issue  was  joined.  "wer  hereceiv- 

At  the  trial  before  if ar^m,  R,  at  the  Middlesex  Sittings  letter:— "Sir, 
after  last  Michaelmas  Term,  the  plaintiflTs'  evidence  con-  ^^^^^1^"^ 
sisted  of  proof  of  notice  of  the  calls,  and  the  production  '^«  ^?^  *^ 

^  ^  you  fifty  sharea 

of  the  sealed  register  of  shareholders,  in  which  the  de-  of  20/.  each  in 
fendants  name  appeared  as  the  holder  of  fifty  shares  in  ingj^min/ 

Btracted  to  re- 
quest that  you  will  pay  a  depoiit  upon  them  of  U.  1  Os.  per  share,  on  or  before  the  30th  instant,  to  one 
of  the  following  bankers,**  &c.  "  I  beg  also  to  inform  you  that  scrip  certificates  for  the  above  number  of 
shares  will  be  delivered  to  you  in  exchange  for  this  letter  and  the  banker*s  receipt  for  the  deposit,  af- 
ter the  execution  of  the  parliamentary  contract  and  subscribers*  agreement,  which  will  lie  for  your 
signature  at  this  office  on  and  after  Monday  the  30th  instant.**  At  the  foot  of  the  letter  was  the 
foUowing  memorandum: — *^  The  shares  allotted  to  you  will  be  considered  forfeited,  if  the  deposit  be 
not  paid  within  the  period  specified  above,  and  the  parliamentary  contract  and  subscribers  agree- 
ment must  be  signed  on  or  before  the  20th  of  Au^t,  1845.**  The  defendant  paid  the  deposit,  but 
did  not  sign  the  parliamentary  contract  or  subscnbers*  agreement.  The  Company  was  aftervirards 
incorporated,  and  the  defendiint*s  name  was  placed  on  Uie  sealed  register  of  shareholders.  In  an 
action  for  calls: — Heldy  that  the  defendant  was  not  a  shareholder,  and  that  the  above  circumstances 
were  an  answer  to  the  prim&  facie  case  arising  firom  the  production  of  the  register  containing  the  de- 
fendant's name. 
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1863.        the  Company.    On  behalf  of  the  defendant,  it  was  proved 
Waterford,   *^t>  o»  the  29th  of  April,  1845,  he  sent  the  following  let- 
w";";:     ter  of  application:- 

AND  Dublin 

Railway  Co.    «  To  the  Provisional  Committee  of  the  Waterford,  Wexford, 

V. 

PiDcocK.  Wicklow,  and  Dublin  Railway  Company. 

"Gentlemen, — ^I  request  that  you  will  allot  to  me  100 
shares,  of  twenty  pounds  each,  in  the  proposed  Waterford, 
Wexford,  Wicklow,  and  Dublin  Railway  Company,  on  the 
terms  and  conditions  of  the  prospectus;  and  I  imdertake 
to  pay  the  deposit  and  sign  the  necessary  deeds  when  re- 
quired. 

"  Dated,  the  29th  day  of  April,  1845. 

^'Name    .    .    .    John  Hbkzby  Pidoock. 
'' Place  of  abode,  ibc" 

In  answer  to  this  application,  the  defendant  received 
the  following  letter: — 

"  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway. 
*'  Offices  of  the  Company,  449,  West  Strand, 

London,  June  11,  1845. 

"Sir, — The  Provisional  Committee  having  allotted  to 
you  fifty  shares  of  20/.  each  in  this  undertaking,  I  am  in- 
structed to  request  that  you  will  pay  a  deposit  upon  them 
of  11.  10«.  per  share,  on  or  before  the  30th  instant,  to  one 
of  the  following  bankers,  who  will  sign  the  receipt  at  the 
foot  hereof 

[Here  followed  a  list  of  bankers.] 

"  I  also  beg  to  inform  you,  that  scrip  certificates  for  the 
above  number  of  shares  will  be  delivered  to  you,  in  ex- 
change for  this  letter  and  the  banker's  receipt  for  the  de- 
posit, after  the  execution  of  the  parliamentary  contract 
and  subscribers'  agreement,  which  will  lie  for  your  signa- 
ture at  this  office  on  and  after  Monday,  the  30th  instant, 
or  at  the  offices  of  Mr.  George  Little,  solicitor,  Wexford, 
and  19,  Westmorland-street,  Dublin. 
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'*  Be  pleased  to  obsenre  that  this  letter,  with  the  bank-        1863. 
er's  receipt  attached,  should  be  produced  when  you  at-   waterpord 
tend  to  execute  the  deed.  Wbxtord, 

^VlCKLOW 

"  I  am.  Sir,  your  obedient  servant,  be        and  Dubi.ik 

Railway  C<i. 

"  The  shares  allotted  to  you  will  be  considered  forfeited      pid^k. 
if  the  deposit  be  not  paid  within  the  period  specified  above; 
and  the  parliamentary  contract  and  subscribers'  agreement 
must  be  signed  on  or  before  the  20th  August,  1845. 

"No.  Banker's  Receipt.  1845. 
"  Received  on  account  of  the  Provisional  Committee  of 
the  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway, 
Pounds, ,  to  account  for  on  demand. 


On  the  17th  of  June,  the  defendant  paid  the  deposit  on 
fifty  shares  to  one  of  the  bankers  mentioned  in  the  letter 
of  allotment;  but  he  never  signed  the  parliamentary  con- 
tract or  subscribers'  agreement,  nor  was  he  called  upon  to 
do  so,  nor  did  he  any  other  act  with  regard  to  the  Com- 
pany. The  requisite  capital  having  been  subscribed,  the 
Company  was  incorporated  by  the  9  &  10  Vict.  c.  ccviii. 
It  was  submitted  on  the  part  of  the  defendant,  that,  under 
the  above  circumstances,  he  was  not  a  shareholder  in  the 
Company;  and  the  learned  Judge,  being  of  that  opinion, 
nonsuited  the  plaintiffs,  reserving  leave  for  them  to  move 
to  enter  a  verdict. 

Huffh  nm  now  moved  accordingly. — ^The  question  is, 
whether  the  name  of  the  defendant  was  rightly  placed  on 
the  sealed  register  of  shareholders.  That  depends  upon 
whether  he  was  "  a  subscriber''  within  the  meaning  of 
the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  16.  By  the  interpretation  clause  (sect.  3),  "The  word 
*  shareholder'  shall  mean  shareholder,  proprietor,  or  mem- 
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AND  Dublin 
Railway  Co, 

V. 
PlDCOCK. 


1853  ber  of  the  Company/'  By  section  8,  "  Every  person  who 
Watbhpurd,  shall  have  subscribed  the  prescribed  sum  or  upwards  to 
WicKi^w  ^^^  capital  of  the  Company,  or  shall  otherwise  have  be- 
come entitled  to  a  share  in  the  Company,  and  whose  name 
shall  have  been  entered  on  the  register  of  shareholders 
hereinafter  mentioned,  shall  be  deemed  a  shareholder  of 
the  Company/'  Here  the  defendant  subscribed,  and  his 
name  was  entered  on  the  register  of  shareholders.  It  is 
true  that  the  number  of  shares  allotted  to  him  was  less 
than  he  applied  for,  but  his  payment  of  the  deposit  was  an 
assent  to  receive  the  less  number:  Fox  v.  Clifton {ci).  The 
execution  by  the  defendant  of  the  parliamentary  contract 
and  subscribers'  agreement  was  not  a  condition  precedent 
to  his  becoming  a  shareholder.  That  term  was  a  stipula- 
tion for  the  benefit  of  the  Company,  which  they  might 
dispense  with ;  and  they  have  done  so,  by  adopting  the  pay- 
ment and  placing  the  defendant's  name  on  the  register  of 
shareholders.  This  case  is  distinguishable  from  Button 
v.  Thompson(b)y  for  there  the  Company  was  never  in  fact 
established.  [Alderson,  B. — By  the  21st  section,  "The 
several  persons  who  have  subscribed  any  money  towards 
the  undertaking,  or  their  legal  representatives  respectively, 
shall  pay  the  sums  respectively  so  subscribed,  or  such  por- 
tions thereof  as  shall  from  time  to  time  be  called  for  by 
the  Company,  at  such  times  and  places  as  shall  be  appoint- 
ed by  the  Company,"  &c.  Therefore,  it  is  manifest  that 
the  persons  entitled  to  be  put  upon  the  register  of  share- 
holders are  persons  who  have,  according  to  that  section, 
subscribed  for  the  whole  sum,  that  is,  undertaken  to  pay  the 
whole  sum  by  such  calls  as  shall  be  afterwards  mada  A 
person  would  have  no  right  to  be  placed  on  the  register  by 
merely  paying  a  deposit. — Farke,  B.,  referred  to  Bourne  v. 
Freeih{c),] — He  also  cited  The  West  ComwaU  Railway  Com- 
pany  v.  Mowatt(d),  Pitchford  v.  Davi8(e). 


(a)  6  Bing.  776. 
(6)  3  H.  L.  161. 
(c)  9  B.  &  C.  632. 


(d)  Q.  B.,  June  4,  1850. 
(c)  6  M.  &  W.  2, 
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Parkb,  B.— There  ought  to  be  no  rule    The  8  &  9  Vict        1858. 
c.  16,  s.  28,  renders  the  sealed  raster  of  shareholders  pri-   watkrford, 
mk  facie  evidence  of  a  defendant  being  a  shareholder,  and     w*ci^w' 
of  the  number  and  amount  of  his  shares.    That  is  certainly    ^^d  Dublin 
a  hard  case,  because  the  Company  may  put  the  name  of  v. 

any  person  on  the  register,  and  throw  upon  him  the  bur-  "*^^^' 
then  of  proving  that  he  is  not  a  shareholder.  No  doubt 
the  legislature  presumed  that  the  power  would  be  fairly 
and  properly  exercised.  Then,  in  this  case,  it  is  incum- 
bent on  the  defendant  to  shew  that  he  is  not  a  shareholder. 
Now  he  originally  proposed  to  the  provisional  committee 
to  subscribe  for  100  shares.  That  offer  was  not  accepted; 
but  there  was  a  proposal  from  the  Company  that  he  should 
be  a  subscriber  for  fifty  shares.  The  term  "  subscriber''  is 
explained  by  the  8th  section,  which  enacts,  that  "  every 
person  who  shall  have  subscribed  the  prescribed  sum  or 
upwards  to  the  capital  of  the  Company,  or  shall  otherwise 
have  become  entitled  to  a  share  in  the  Company,''  that  is, 
subscribed  so  as  to  be  entitled  to  a  share  in  the.  Com- 
pany, "  and  whose  name  shall  have  been  entered  on  the 
register  of  shareholders,"  shall  be  deemed  a  shareholder. 
The  question  therefore  is,  whether  the  defendant  has  sub- 
scribed so  as  to  become  entitled  to  a  share  in  the  Com- 
pany. The  proposal  made  by  the  Company  is  contain- 
ed in  the  letter  of  allotment,  by  which  the  defendant  is  in- 
formed that  the  provisional  committee  have  allotted  to  him 
fifty  shares  of  202.  each;  and  further,  he  is  requested  to 
pay  the  deposit  before  a  certain  day  to  one  of  the  bankers 
mentioned,  who  will  sign  a  receipt  for  it  in  the  form  given 
at  the  foot  of  the  letter;  and  then  it  goes  on,  '^  I  also  beg 
to  inform  you,  that  scrip  certificates  for  the  above  number 
of  shares  will  be  delivered  to  you  in  exchange  for  this  let- 
ter and  the  banker's  receipt  for  the  deposit,  after  the  exe- 
cution of  the  parliamentary  contract  and  subscribers'  agree- 
ment" It  is  clear,  therefore,  that  the  defendant  was  not; 
to  have  any  benefit  until  he  executed  the  parliamentary 
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1868.       eontract  and  subscribenT  agreement^  attd  brought  that  let- 

Watsbvord,  ter  and  the  banker's  receipt  in  exchange  for  scrip  certifi- 

w^K^w\    ^*^    Therefore,  according  to  the  terms  of  the  first  part 

AND  Dublin    of  the  letter,  the  execution  of  the  parliamentary  contract 

Railway  Co.         ,       ,        *,        .  .  *.  .  i  <■  . 

9,  and  subscribers  agreement  is  a  condition  precedent  to  his 
°^*'  becoming  a  shareholder.  The  precise  time  for  payment  of 
the  deposit  is  there  mentioned;  but  the  pmod  for  execut- 
ing the  parliamentary  contact  and  subscribers'  agreement 
is  not  mentioned, — ^it  may  be  on  or  after  the  30th  of  June. 
At  the  bottom  of  the  letter  'is  this  memorandum— *'  The 
shares  allotted  to  you  will  be  considered  forfeited,  if  the 
deposit  be  not  paid  within  the  period  specified  above;  and 
the  parliamentary  contract  and  subscribers'  agreement 
must  be  signed  on  or  before  the  2(Hh  of  August,  1845." 
No  doubt,  to  constitute  a  peiformance  of  that  agreement, 
the  parliamentary  contract  and  subscribers'  agreement 
must  be  also  signed  on  or  before  the  20th  of  August,  1845; 
and  therefore  the  defendant  is  not  a  subscriber  at  all. 
That  he  is  not,  is  his  own  fault;  and  probably  he  could 
not  recover  back  the  deposit,  since  he  has  the  option  to 
continue  or  abandon  the  matter.  At  all  events  he  dertain- 
ly  is  not  a  subscriber;  and  having  disproved  his  prim&  fa- 
cie liability,  my  Brother  Martin  was  quite  right  in  non- 
suiting the  plaintiflk 

Aldbbson,  B. — I  am  of  the  same  opinion.  The  whole 
case  against  the  defendant  is  the  production  of  the  sealed 
register.  That  shews  primi  fade  that  he  is  a  shareholder. 
Then,  in  answer,  he  says,  ''  I  will  shew  that  you  ought  not 
to  have  put  my  name  on  the  register;  you  had  no  autho- 
rity for  so  doing."  Then  what  is  the  authority?  The  dth 
section  requires  the  Company  to  keep  a  book,  to  be  called 
the  "Register  of  Shareholders;'^  and  by  the  8th  section, 
they  can  only  insert  on  that  register  the  names  of  persons 
who  have  become  entitled  to  a  share  in  the  Company. 
Then,  let  us  see  who  is  entitled  to  a  share  in  the  Com- 
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pany — "  every  person  who  shall  have  subscribed  the  pre-        I85a 
scribed  sum  or  upwards  to  the  capital  of  the  Company/'    wlrwiroRn 
Therefore^  the  only  authority  the  Company  has,  is  to  put     Wbxpord, 
the  names  of  those  persons  on  the  register.    Then  is  the    and  Ditbmn 
defendant  a  person  who  has  "  subscribed  the  prescribed     ^'^^t^ 
sum/'  and  what  is  the  meaning  of  that  term  ?    Looking  to      p*  w»c>^' 
the  21st  section^  I  think  it  means  a  person  who,  thus  sub* 
scribing,  makes  himself  responsible,  not  only  for  the  de- 
posit, but  also  for  the  whole  sum  capable  of  being  levied 
by  calls.    The  defendant  is  not  a  person  in  that  situation. 
By  his  off&p  to  the  Company  he  says,  "  I  wish  you  to  as- 
sign me  one  hundred  shares;  I  will  pay  the  deposit — I 
will  subscribe.''    They  reply,  "  You  may  have  fifty  shares, 
pay  the  deposit,  subscribe,  and  you  shall  have  scrip  certi- 
ficates;" that  is,  certificates  of  having  subscribed.    But 
though  he  has  paid  the  deposit,  he  has  not  subscribed  the 
prescribed  sum,  and  therefore  is  not  responsible  within 
the  21  st  section;  and  consequently  the  Company  had  no 
authority  to  put  his  name  on  the  register.    In  point  of 
fact,  the  20th  of  August  is  the  limit  of  time  within  which 
the  Company  bind  themselves  to  accept  the  subscription. 
The  prim&  fade  case  of  liability  has  been  answered,  and 
the  plaintiffs  were  properly  nonsuited. 

Martin,  B. — I  am  entirely  of  the  same  opinion.  I  should 
be  sorry  if  the  Act  of  Parliament  were  found  to  authorise 
these  Companies  to  put  a  person's  name  on  the  list  of 
shareholders,  who  did  not,  by  his  contract,  agree  that  it 
should  be  placed  there.  Now,  this  contract  amounts  to 
nothing  more  than  an  agreement  to  pay  the  deposit  and 
become  a  shareholder;  and  if  there  is  any  right  of  action 
against  the  defendant  (which  I  do  not  think  there  is,  for 
I  concur  with  my  Brother  Parke  that  it  is  open  to  a  per- 
son to  elect  to  forfeit  the  deposit),  it  is  for  the  breach  of 
that  agreement  The  persons  to  be  put  upon  the  register 
are  those  entitled  to  shares,  that  is,  persons  who  have  a 
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1853.  right  to  require  the  Clompanj  to  give  them  shares.  The 
Watxrford,  defendant  has  no  such  right,  because  he  has  not  fulfilled 
WicKW)w'  *^®  terms  upon  which  the  shares  were  offered.  The  legis- 
lature, no  doubt,  meant  that,  in  order  to  become  a  sub- 
scriber, a  person  should  put  his  name  to  some  document 
which  would  speak  for  itself,  and  thus  authorise  the  put- 
ing  his  name  on  the  register. 


AND  Dublin 
Railway  Co, 

V. 

PiDOOCK. 


Pollock,  C.  B. — I  agree  with  the  rest  of  the  Court.  The 
difficulty  arises  from  the  ambiguous  meaning  of  the  word 
"  subscribe,"  which  means,  in  some  phrases,  the  consent  to 
pay  a  sum  of  money;  in  others,  the  assent  to  some  parti- 
cular thing,  such  as  an  article  of  faith.  This  statute  uses 
the  word  "  subscribe"  in  its  literal  sense,  viz.  putting  down 
a  person^s  name  for  some  interest  in  the  capital  of  the 
Company,  and  that  the  defendant  never  did.  Even  as- 
suming that  if  a  person  paid  the  whole  sum  he  would  be 
entitled  to  a  share,  whether  he  had  signed  the  deed  or  not, 
the  mere  payment  of  this  small  sum,  which  is  collected 
for  a  special  purpose  only,  is  by  no  means  to  be  considered 
as  a  subscription. 

Rule  refused. 
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18d3. 


Christis  and  Another,  Assignees  of  Tandy,  a  Banknipt,      ^cm.  20. 
V.  Sib  Thomas  Winninoton,  Bart. 

L  ROVER  for  goods  and  chattels. — ^Pleas,  not  guiltj,  and  An  execution 

not  possessed.  ^"Sftbank- 

At  the  trial,  before  WiUiama,  J.,  at  the  last  Worcester  ^?h/*]Se^f2 

Assizes,  it  appeared  that  the  action  was  brouglit  by  the  f  ^^  ^'^^  ^ 

_    ,       ,_,  ,  n  m         1  9         t  •  106,  i.  133, 

plaintiffs,  as  assignees  of  one  Tandy,  a  bankrupt,  against  when  the  she- 
the  sheriff  of  Worcestershire,  for  taking  in  execution  the  biiiof^SeTno^ 
goods  of  the  bankrupt,  under  the  following  circumstances:  ^ntoLw^ck  ** 
— ^In  August,  1861,  the  bankrupt,  who  was  an  ironmonger  of  indemnity  to 
at  Stourbridge,  being  indebted  to  one  Langman,  executed  the  execution 
a  cognovit  for  payment  of  the  debt  by  instalments.    De-  ^ixeJuted  "* 
fault  having  been  made  in  payment  of  one  of  the  instal-  ^y  ^®J*"r 
ments,  Langman  entered  up  judgment,  and  issued  a  writ  has  had  notice 
of  fieri  facias,  under  which  the  furniture  and  stock  in  bniScruptcy. 
trade  of  the  bankrupt  were  seized  by  the  sheriff  on  the 
19th  of  December,  1851.— On  Saturday,  the  20th  of  De- 
cember, at  about  three  o'clock  in  the  afternoon,  the  bank- 
rupt executed  an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  which  was  the  act  of  bankruptcy 
relied  on.    Between  five  and  six  o'clock  on  the  same  day 
a  notice  of  this  act  of  bankruptcy  was  left  at  the  residence 
of  Langman,  at  Wolverhampton;  but  he,  being  from  home, 
did  not  receive  it  until  Sunday,  the  2l8t     Between  eight 
and  nine  o'clock  in  the  evening  of  Saturday,  the  20th  of 
December,  the  sheriff  executed  to  Langman  a  bill  of  sale 
in  the  ordinary  form,  containing  a  clause  of  indemnity  by 
Langman  to  the  sheriff.     Langman  executed  the  bill  of 
sale  about  three  o'clock  in  the  afternoon  of  Monday,  the 
22nd  of  December,  and  immediately  afterwards  the  goods 
in  question  were  delivered  over  to  him. 
It  was  submitted,  on  the  part  of  the  defendants,  that 
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Christib 

WllfNINOTON. 


the  plaintiffs  could  not  recover,  inasmuch  as  the  execu- 
tion was  rendered  valid  by  the  12  &  13  Vict,  a  106,  s. 
133(a).  T)ie  plaintiffs'  counsel  contended  that  the  sale 
was  not  complete  until  the  execution  of  the  bill  of  sale  by 
Langman,  which  was  after  he  received  notice  of  the  act  of 
bankruptcy.  The  learned  Judge,  on  the  authority  of  Mur- 


(a)  The  section  is  as  follows : — 
'^  And,  with  respect  to  transac- 
tions with  the  bankrupt,  and 
execntions  against  his  property 
up  to  the  time  of  the  bankrupt- 
cy, or  within  a  limited  time  pre- 
viously thereto,  it  is  enacted : — 
**  That  all  payments  really  and 
bonA  fide  made  by  any  bankrupt, 
or  by  any  person  on  his  behalf 
before  date  of  the  fiat  or  the  fil- 
ing of  a  petition  for  adjudication 
of  bankruptcy,  to  any  creditor  of 
such  bankrupt;  and  all  payments 
really  and  bon&  fide  made  to  any 
bankrupt  before  the  date  of  the 
fiat  or  the  filing  of  such  petition ; 
and  all  conTeyances  by  any  bank- 
rupt bon&  fide  made  and  execut- 
ed before  the  date  of  the  fiat  or 
the  filing  of  such  petition ;  and  all 
contracts,  dealings,  and  transac- 
tions, by  and  with  any  bankrupt, 
really  and  bon&  fide  made  and 
entered  into  before  the  date  of  the 
fiat  or  the  filing  of  such  peti- 
tion; and  all  executions  and  at- 
tachments against  the  lands  and 
tenements  of  any  bankrupt  bon& 
fide  executed  by  seizure;  and 
all  executions  and  attachments 
against  the  goods  and  chattels 
of  any  bankrupt  bonA  fide  exe- 
cuted and  levied  by  seizure  and 
sale  before  the  date  of  the  fiat  or 
the  filing  of  such  petition,  shall 


be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bank- 
ruptcy by  such  bankrupt  com- 
mitted :  Provided  the  person  so 
dealing  with,  or  paying  to,  or  be- 
ing paid  by  such  bankrupt,  or  at 
whose  suit  or  on  whose  account 
such  execution  or  attachment 
shall  have  issued,  had  not  at  the 
time  of  such  payment,  convey- 
ance, contract,  dealing,  or  trans- 
action, or  at  the  time  of  so  exe- 
cuting or  levying  such  execution 
or  attachment,  or  at  the  time  of 
making  any  sale  thereunder,  no- 
tice of  any  prior  act  of  bankrupt- 
cy by  him  committed:  IVovided 
also,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken 
to  give  validity  to  any  payment, 
or  to  any  delivery  or  transfer 
of  any  goods  or  chattels  made  by 
any  bankrupt,  being  a  fraudulent 
preference  of  any  creditor  of  such 
bankrupt,  or  to  any  conveyance 
or  equitable  mortgage  made  or 
given  by  any  bankrupt  by  way 
of  firaudulent  preference  of  any 
creditor  of  such  bankrupt ;  or  to 
any  execution  founded  on  a  judg- 
ment on  «a  warrant  of  attorney 
or  cognovit  actionem  or  Judge's 
order  obtained  by  consent,  given 
by  any  bankrupt  by  way  of 
fraudulent  preference.** 
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ray  ▼.  His  Earl  of  Stair  (a),  left  it  to  the  jury  to  wy  whe*  1803. 
ther  it  wae  intended  that  the  bill  of  sale  should  take  ef*  chrutib 
feet  upon  its  execution  by  the  sheriff,  and  also  whether 
Langman  had  notice  of  the  act  of  bankruptcy  before  the 
execution  of  the  bill  of  sale  by  the  sheriff.  The  jury  hav- 
ing found  the  first  question  in  the  affirmatiye,  and  the 
second  in  the  negative^  a  verdict  waa  entered  for  the  do* 
fendant^  leave  being  reserved  for  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  the  property  did  not  pass  upon  the  execution  of  the 
bill  of  sale  by  the  sheriff. 

Alemm^hr,  in  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

Keating  and  WhUiHore  now  shewed  cause. — ^The  title 
of  the  execution  creditor  was  complete  before  he  receiv- 
ed notice  of  the  act  of  bankruptcy.  There  was  an  ab- 
solute execution  of  the  bill  of  sale  by  the  sheriff,  and  not 
a  mere  delivery  as  an  escrow.  Where  one  of  several  part- 
ners executed  an  assignment  of  the  partnership  property 
before,  but  the  others  did  not  execute  it  unlil  after,  a  fiat 
in  bankruptcy  had  issued,  it  was  held,  in  the  absence  of 
any  thing  to  diew  that  the  deed  was  delivered  as  an  es- 
crow, that  it  amounted  to  an  act  of  bankruptcy  by  the 
one  who  so  executed  it,  and  that  his  share  of  the  partner- 
ship prop^y  passed  to  the  assignees  under  the  fiat:  Bmu- 
her  V.  Burdekin  (6). 

The  Court  then  called  on 

Alexander  KxA  Oray  to  support  the  rule. — The  sale  was 
not  complete  within  the  meaning  of  the  12  &  13  Vict.  c. 
1 06, 8. 133  (o),  until  both  parties  had  executed  the  deed.  The 
clause  of  indemnity  shews  that  the  transaction  was  merely 

(a)  2  B.  &  C.  82.        (J>)  11  M.  &  W.  128.        (c)  Ante,  p.  288. 
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1863.        inchoate.    [Parke,  R — ^The  property  would  vest  upon  the 
Chrictib      execution  by  the  sheriff,  unless  the  indemnity  was  a  con- 
^^    ••  dition  precedent]    The  deed  was  delivered  by  the  sheriff 

to  the  officer  to  be  delivered  over  with  the  goods  to  Lang- 
man  upon  his  execution  of  it.  If  Langman  had  refused 
to  execute  the  deed,  could  it  be  said  that  the  property 
would  pass,  while  at  the  same  time  the  sheriff  was  de- 
prived of  his  indemnity.  A  sale  ought  to  confer  all  legal 
and  equitable  rights,  free  from  the  power  of  repudiation 
by  either  party.  In  equity,  Langman  would  have  had  no 
right  to  the  possession  of  the  goods  until  he  had  given  the 
indemnity;  and  if  he  had  sued  the  sheriff  for  detaining 
them,  a  Court  of  equity  would  have  staid  the  proceedings 
until  he  executed  the  deed. 

Pollock,  C.  B. — ^The  rule  ought  to  be  discharged.  I  lay 
no  stress  upon  the  express  use  of  the  words  "  I  deliver 
this  deed  as  an  escrow;''  for  if  in  point  of  fact  it  is  de- 
livered not  to  take  effect  as  a  deed  until  some  condition 
is  performed,  it  will  operate  as  an  escrow,  notwithstand- 
ing the  delivery  is  in  form  absoluta  That  which  pressed 
on  my  mind  was,  that  the  sheriff  intended  to  have  an  in- 
demnity, and  probably  never  meant  that  the  deed  should 
be  acted  on  without  it  He  has,  however,  delivered  the 
deed  absolutely,  and  possibly  he  may  have  thought  it  un- 
necessary to  deliver  it  as  an  escrow,  because  the  only  per- 
son who  could  take  any  benefit  under  it  could  not  do  so 
without  executing  it 

Aldebson,  B. — I  am  of  the  same  opinion.  The  delivery 
was  absolute,  the  sheriff  intending  to  rely  upon  Langman's 
execution  of  it. 

Platt,  R,  concurred. 

Rule  discharged  (a). 

(a)  Parte,  B.,  was  absent 
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1863. 

Qbeatbex  i;.  Hatwabd*  j^^^  26. 

\y  ASK — ^The  declaration  stated  that,  whereas  the  plain-  The  flow  of 
tiff,  at  the  several  times  when,  &c.  was  seised  in  fee  of  the  JlS^^i^  &, 
reversion  of  certain,  to  wit,  of  six  closes  situate  in  the  pa-  the  p^fpows  of 

^  *        agncttltanu  im- 

rish  of  Sutton  Coldfield,  in  the  county  of  Warwick,  in  two  proTementa,  for 
of  which  closes  was  a  certain  pit,  a  part  thereof  being  in  do^nof  ^a 
each  of  the  said  two  closes,  and  that  long  before  and  at  ^i^^^*^ 
the  time  of  the  committing  of  the  grievances  hereinafter  "  ^  preduda 

the  proimetor 

mentioned,  the  water  of  a  certain  stream  or  water-course  from  altering 
did  run  and  flow,  and  of  right  ought  to  have  run  and  flow-  Sd^foi  Ae" 
ed  unto  and  into  the  said  pit,  for  supplying  the  same  with  jJ'JJJ^j^^* 
water  for  the  washing  and  watering  of  cattle,  and  for  other 
useful  and  beneficial  purposes  in  that  behalf;  yet  the  de- 
fendant, intending  &c.  whilst  the  plaintiff  was  so  interest- 
ed in  the  said  pit,  to  wit,  on  &c.,  wrongfully  and  injurious- 
ly diverted  and  turned  the  water  of  the  said  stream  or 
water-course  out  of  the  same  and  away  from  the  said  pit, 
and  kept  and  continued  the  water  of  the  said  stream  or 
water-course  so  diverted  for  a  long  time,  to  wit,  &c.,  and 
thereby  hindered  and  prevented  the  water  of  the  said 
stream  or  water-course  from  flowing  along  its  usual  course 
unto  and  into  the  said  pit,  and  from  supplying  the  same 
with  water  for  the  purposes  aforesaid,  as  the  same  ought 
to  have  done,  and  otherwise  would  have  done,  whereby 
the  plaintiff  had  been  greatly  injured  in  his  reversionary 
estate  in  the  said  closes  and  pits,  &c. 

Pleas,  first,  that  the  water  of  the  said  stream  ought  not 
of  right  to  have  run  and  flowed,  or  to  run  and  flow,  unto 
and  into  the  said  pit;  and  secondly,  not  guilty. — Upon 
which  pleas  issues  were  joined. 

At  the  trial,  before  Aldersoriy  B.,  at  the  last  assizes  for 
the  county  of  Warwick,  a  verdict  was  entered  for  the  plain- 
tiff, with  40&  damages,  subject  to  a  special  verddct,  which 


«. 
Haywaro, 
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1863.  embodied  the  following  facts: — ^The  plaintiff's  two  closes 
Grxatrbx  adjoined  each  other,  and  were  also  adjoining  to  a  close  be* 
longing  to  the  Corporation  of  Sutton  Coldfield,  and  in  the 
occupation  of  the  defendant  From  the  year  1796  up  to 
the  time  of  action  brought,  there  was  a  pit  partly  sitiiat^ 
in  each  of  the  plaintiff's  doses^  and  during  all  that  time 
the  pit  had  been  principally  supplied  with  water  coming 
from  the  close  in  l^e  defendant's  occupation,  and  the  wa- 
ter so  supplied  to  the  pit  nn  through  and  by  means  of  an 
artificial  undeiground  sough  or  drain,  which  had  before 
1 796  been  by  the  owners  or  occupiers  of  the  defendant's 
close  laid  in  and  made  to  run  out  of  the  same  into  a  dhdi 
of  the  plaintiff's  which  bounded  the  defendant's  dose, 
and  from  and  out  of  this  ditch  into  the  pit  This  sough 
was  made  for  the  purpose  of  carrying  the  water  off  the 
defendant's  close  and  for  its  better  cultivation,  and  the 
water  from  the  sough  usually  flowed  in  a  r^ular  stream, 
but  was  subject  to  occasional  interruptions  from  the  sough 
being  temporarily  choked  up  by  the  roots  of  trees  or 
otherwise.  The  pit  was  an  open  pit^  and  the  water  in  it 
had  ever  been,  during  the  above-mentioned  time,  used 
and  enjoyed  by  the  occupien  of  the  jdaintiff's  two  closes 
for  watering  cattle  and  otherwise,  openly  and  without 
interruption.  The  sough  aided  the  general  surface  drain- 
age of  the  defendant's  close,  which  was  of  a  bo^y  nature, 
and  the  water  which  passed  through  the  sough  did  not 
come  from  any  defined  or  ascertainable  source.  In  Sep- 
tember, 1851  (being  within  a  year  of  action  brought),  the 
defendant  made  alterations  in  the  drainage  of  his  close, 
by  constructing  a  new  sough,  and  by  deepening  the  course 
of  the  old  sough,  for  the  purpose  of  more  effectually  drain- 
ing and  cultivating  his  close;  and  by  means  of  the  altera- 
tions, the  water  which  had  been  accustomed  to  flow  into 
the  plaintiff's  pit  flowed  into  the  ditch  at  a  lower  level, 
whereby  the  plaintiff's  pit  lost  the  water  which  had  been 
accustomed  to  flow  into  it  through  the  said  sough. 
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Mdkr  {FiM  with  him)  for  tlw  plaintiffs-It  is  submit-  1853. 
ted,  that  bj  the  uninterrupted  enjoyment  of  the  flow  and 
use  of  this  water  {at  the  time  mentioned,  the  plaintiff  has 
gained  a  right  to  its  continuance,  either  at  common  law  by 
the  presumption  of  a  grant,  or  by  virtue  of  the  Prescn}^ 
tion  Act)  2  &  3  Will  4,  c.  71.  [Martin^  B.-^The  user  is 
not  stated  to  have  been  as  of  right.  Panrhey  K-^-lSie  cases 
oiArhwright  v.  OM(a)  and  of  Wood  ▼.  Waud(b)  are  op- 
posed to  the  plaintiff's  daim.]  The  present  case  has  been 
brought  before  the  Court  for  the  purpose  of  obtaining  a 
decision  upon  the  point  which  was  put  by  way  of  illustra- 
tion only  in  those  cases.  [AldersoUy  B.^^In  one  sense,  per- 
haps, it  may  be  said  that  the  plaintiff  has  enjoyed  the  use 
of  this  water  as  of  right,  because  the  defendant  has  not  in 
any  way  impeded  such  use;  but  it  is  not  such  a  user  as  of 
right  as  will  serve  his  present  purpose,  for  th^e  has  been 
no  adverse  user.]  The  servient  owner  has  not  done  any 
act  to  prevent  the  flow  of  the  water  upon  his  land,  but 
there  is  no  submission  (pati^itia)  on  his  part  He  finds  that 
he  can  beneficially  use  the  water,  and  he  does  so.  The  flow 
is  beneficial  to  both  tenements^  to  the  one  by  the  discharge, 
and  to  the  other  by  the  use  to  which  he  puts  the  wator  on 
receiving  it;  under  such  circumstances,  a  reciprocal  ease- 
ment may  naturally  be  presumed.  [Parke,  R — ^The  right  of 
the  party  to  an  artificial  water-course,  as  against  the  parQr 
creating  it,  must  depend  upon  the  character  of  the  water- 
course»  and  the  circumstances  under  which  it  was  cre- 
ated. This  water-course  is  clearly  of  a  temporary  nature 
only,  and  is  dependent  upon  the  mode  which  the  defend- 
ant may  adopt  in  draining  his  land.  This  is  the  precise 
case  which  was  put  by  this  Court  in  Wood  v.  Waud,  where 
it  is  said  by  the  Court  in  the  judgment,  which  underwent 
much  consideration,  that  '^  The  flow  of  water  for  twenty 

(a)  6  M.  &  W.  203.  (b)  3  Exch.  748. 
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l^^  ^  years  from  the  eaves  of  a  house  could  not  give  a  right  to 
the  neighbour  to  insist  that  the  house  should  not  be  pull- 
ed down  or  altered,  so  as  to  diminish  the  quantity  of  wa- 
ter flowing  from  the  roof.  The  flow  of  water  from  a  drain, 
for  the  purposes  of  agricultural  improvements,  for  twenty 
years,  could  not  give  a  right  to  the  neighbour  so  as  to  pre- 
clude the  proprietor  from  altering  the  level  of  his  drains 
for  the  greater  improvement  of  his  land.  The  state  of  cir- 
cumstances in  such  cases  shews,  that  one  party  never  in- 
tended to  give,  nor  the  other  to  enjoy,  the  use  of  the  stream 
as  a  mfUter  of  right"  Aldersony  B. — Take  the  case  of  a 
farmer,  who,  under  the  old  system  of  farming,  has  allowed 
the  liquid  manure  from  his  fold-yard  to  run  into  a  pit  in 
his  neighbour's  field,  but,  upon  finding  that  the  manure 
can  be  beneficially  applied  to  his  own  land,  has  stopped 
the  flow  of  it  into  his  neighbour's  pit,  and  converted  it  to 
his  own  use;  could  it  be  contended  that  the  fact  of  his 
neighbour  having  used  this  manure  for  upwards  of  twen- 
ty years,  would  give  the  latter  the  right  of  requiring  its 
continuance?] — Magor  v.  Cha>dwick(a),  TicHe  v.  Broum(b)y 
and  Bright  v.  Walker  (c),  were  referred  to  in  the  course  of 
the  argument 

Hayes  (Macavlay  with  him),  for  the  defendant,  was  not 
called  upon. 

Pollock,  C.  R — ^There  must  be  judgment  for  the  de- 
fendant This  question  has  in  truth  been  already  decided 
by  the  cases  referred  to  by  my  Brother  Parke,  and  we  do 
not  see  any  reason  for  altering  the  opinion  which  we  then 
formed. 

Parke,  B. — We  have  given  much  consideration  to  this 
(a)  11  A.  &  £.  571.         (b)  4  A.  &  £.  369.         (e)  1  C.  M.  &  R  211. 
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question,  and  I  should  be  greatly  surprised  if  our  judg-        1853. 
ment  were  to  be  overruled. 

Aldebson,  6.,  and  Mabtin,  B.,  concurred. 

Judgment  for  the  defendant. 


Clay  v.  Cbowb.  ^^^  12. 

L  HE  declaration  stated,  that  the  plaintiff  sues  the  de-  To  an  action 

f endant  for  money  payable  by  the  defendant  to  the  plain-  ^^a,  loidT 

tiff  for  goods  bargained,  sold,  and  delivered  by  the  plain-  ^e  defendSmt 

tiff  to  the  defendant;  and  for  that  the  plaintiff,  on  the  1st  pleaded,  a«  to 

day  of  April,  in  the  year  1852,  by  his  bill  of  exchange  that'before  ac- 

now  over-due,  directed  to  the  defendant,  required  the  de-  ^  a  bufo?ex- 

fendant  to  pay  to  the  plaintiff's  order  2Sl  Ss.,  two  months  ^3/^^*^^* 

after  date;  and  the  defendant  accepted  the  said  bill,  but  on  him  by  the 

J.,  ,  pUintiff,  pay- 

did  not  pay  the  same.  able  totheplain- 

The  defendant  pleaded,  secondly,— «  As  to  42i.  58.  2d,  llTnthitfte^''*' 
parcel,  &c.  the  defendant  says  that,  before  action,  the  date;  that  the 

,  ,  plaintiff  took 

plaintiff,  by  his  bill  of  exchange  directed  to  the  defend-  and  received 
ant,  required  the  defendant  to  pay  to  the  plaintiffs  order  JUJd  on  account 
42Z.  6a  2fL  five  months  after  date;  and  the  defendant  ofliS.'J^Md'™ 
accepted  and  delivered  to  the  plaintiff,  who  took  and  thepUintiff 
received,  such  bill  for  and  on  account  of  the  said  sum  of  such  bill  out  of 
42£  58.  2d,  parcel,  &c.:  and  the  plaintiff  afterwards  lost  ^dfr^tibenJe 
such  bill  out  of  his  possession,  and  from  thence  hitherto  ^'^^^^  ^e 

same  hav  re- 

the  same  has  remained  so  lost,  and  the  plaintiff  has  been  mained  so  lost, 
unable  to  produce  it,  and  ceased  to  have  any  power  or  Sfha/i^en"' 

unable  to  pro- 
duce it,  and 
ceased  to  hare  any  power  or  control  over  it;  and  the  defendant  has  nerer  since  such  loss  found  such 
bill,  nor  known  where  it  was  to  be  found,  nor  had  any  power  or  control  over  it: ^Held^  that  the 
plea  was  bad  in  substance,  for  not  alleging  that  the  bill  was  lost  at  maturity. 

*u6 
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1853.        control  over  it;  and  the  defendant  has  never  since  such 
loss  found  such  bill,  nor  known  where  it  was  to  be  found, 
nor  had  any  power  or  control  over  if 
Qeneral  demurrer,  and  joinder. 

Atherton,  in  support  of  the  demurrer  (January  17). — 
The  plea  is  bad  upon  two  grounds: — first,  it  is  bad  because 
it  does  not  contain  any  allegation  that  the  bill  of  exchange* 
which  the  defendant  relies  upon  as  an  answer  to  the  plain- 
tiff's claim,  had  been  indorsed  by  the  plaintiff,  so  as  to  con- 
fer a  title  to  a  third  party  to  sue  upon  it  In  the  absence 
of  such  an  averment,  the  plaintiff  alone  could  recover  the 
amount  from  the  defendant. 

Secondly,  the  plea  is  bad  in  not  stating  that  the  bill  had 
not  arrived  at  maturity  at  the  time  it  was  lost.  Hansard  v. 
Robin8on(a)  and  Ramitz  v.  Crowe (b)  are  authorities,  that 
an  action  cannot  be  maintained  on  a  negotiable  instrument 
without  its  production.  In  the  former  case  the  decision 
rests  upon  the  ground,  that  the  party  to  whom  the  bill 
has  been  given  shall  not  put  the  loss  upon  the  debtor's 
shoulders.  If  the  plaintiff  had  lost  the  instrument  after 
it  had  become  over-due,  it  would  not  confer  a  better  title 
upon  the  holder  than  the  plaintiff  possesses.  It  will  be 
contended  by  the  defendant,  that  the  plaintiff  ought  to 
have  replied  the  facts  for  the  omission  of  which  the  plea 
is  objected  to,  on  the.  ground  that  they  are  facts  peculiarly 
within  the  plaintiff^s  own  knowledge,  and  ought  therefore 
to  be  proved  by  him.  The  defendant,  however,  is  bound 
to  disclose  in  his  plea  such  a  defence  as  is  in  substance  an 
answer  to  the  plaintifi^s  claim,  although  he  may  have  a 
diflSculty  in  proving  it. 

Macnamara  in  support  of  the  plea. — The  plea  affords 
a  good  and  substantial  answer  to  the  plaintiff's  claim. 

(a)  7  B.  &  C.  90.  {b)  1  Exch.  167. 
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First,  the  case  of  Eamaz  v.  Crowe  is  an  answer  to  the 
plaintiff's  first  objection  to  the  plea,  for  there  the  bill  was 
payable  to  the  plaintiff's  order,  and  was  not  indorsed.  cbows. 

Secondly,  Hansard  y.  Bobinson  shews  that,  whether  the 
hill  was  due  or  not  at  the  time  of  the  loss,  does  not  affect 
the  question.  By  the  law  merchant,  the  acceptor  is  en- 
titled to  have  the  bill  given  up  to  him  for  his  own  security. 
If  the  holder  of  such  an  instrument  loses  it,  he  has  been 
guilty  of  neglig^Eice,  the  consequences  of  which  ought  not 
to  be  b(»iie  by  an  innocent  party.  The  loser  of  the  bill 
may  enforce  payment  of  it  in  a  Court  of  equity  upon  tender 
of  an  indemnity,  and  perhaps  he  has  a  further  remedy 
under  9  &  10  WilL  S,  c  17,  &  3 :  Bayley  on  Bills,  p.  140. 
The  principles  laid  down  by  the  Court  in  Hansard  r.  Robin' 
son,  which  was  followed  by  Woodjbrd  v.  WkUdey  (a),  go- 
vern the  present  case.  [Parhey  B. — In  Price  v.  Price  (h),  a 
plea  similar  to  the  present  was  held  bad  for  not  averring 
either  that  the  note  was  still  running,  or  that  it  had  been 
indorsed  over  by  the  plaintiff.]  The  fact  of  the  indorse- 
ment of  the  bill  by  the  plaintiff,  and  of  the  time  when  the 
loss  took  place,  are  matters  of  which  the  plaintiff  is  cog^ 
nisant,  and  he  ought  to  have  replied  them  in  answer  to 
the  plea,  which  is  prim&  facie  a  defence  to  the  action. 

.  il^erfem  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabxb,  R,  (after  stating  the  pleadings,  his  Lordship  pro- 
ceeded) : — We  are  of  opinion  that  the  plea  in  this  case  is 
bad  in  substance. 

The  law  upon  the  subject  of  lost  bills  may  be  consider- 
ed, as  settled  by  the  decided  cases,  to  be  this: — If  a  nego- 
tiable bill  or  note,  that  is,  a  bill  payable  in  its  original 

(a)  J  Moo.  &  M.  617.  (6)  16  M.  fir  W.  232. 
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1853.  state  to  bearer  or  order,  be  lost  at  the  time  a  party  to  it 
is  called  on  to  pay,  the  loss  constitutes  a  good  defence: 
otherwise,  if  it  be  not  in  its  original  state  a  negotiable  bill 
or  note,  as  where  it  is  payable  to  the  payee  only. 

The  former  of  these  propositions  is  supported  by  the  well- 
considered  judgment  of  the  Court  of  Eing^s  Bench  in  the 
case  of  Hansard  v.  Robinson  (a),  which  does  not  confine 
the  necessity  for  the  production  (^  the  bill  or  note  by  the 
plaintiff  to  the  cases  where  it  was  payable  to  bearer  origi- 
nally, or  became  so  by  indorsement  in  blank,  (as  indeed 
the  bill  in  that  case  did) ;  but  Lord  Tenterden,  in  giving 
the  judgment  of  the  Court,  lays  down  the  position  gene- 
rally, that  the  law  merchant  requires  the  production  of 
the  instrument  before  a  party  to  it  can  be  called  on  to  pay 
it.  And  thb  case  was  followed  in  Ramuz  v.  Crowe  (b). 
The  case  of  Wain  v.  Bailey  (c),  however,  decides  that  this 
doctrine  applies  only  to  negotiable  bills.  The  loss  of  a  note 
or  bill  payable  to  the  payee  only  is  no  answer  to  an  action 
by  him. 

The  bill  given  in  the  present  case  was  a  negotiable  bill, 
and  therefore  its  loss  at  maturity  or  afterwards,  when  the 
plaintiff  should  sue  on  it,  would  have  been  an  answer  to 
an  action  at  his  suit,  on  the  bill,  and  probably  to  this  ac- 
tion on  the  consideration  for  which  the  bill  was  given. 

But  the  loss  of  a  bill  not  yet  arrived  at  maturity  is  im- 
material The  bill  may  be  found  before  it  b  due,  and 
then  the  previous  loss  is  not  of  the  least  consequence. 

The  plea  must  be  taken  most  strongly  against  the  de- 
fendant; and  if  we  assume  the  bill  to  be  still  running, 
which  we  ought  to  do,  the  loss  of  it  in  no  way  affects  the 
plaintiff's  case. 

For  this  reason,  we  are  of  opinion  that  our  judgment 
should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  7  B.  A  C.  90.  (b).  1  Exch.  167.  (c)  10  A.  &  R  616. 


HILABT  TBKM,   16  YIGT. 


RoBBBTSON  and  Another  i;.  Wait  and  Another.  jan.  13. 

Assumpsit. — ^The  declaration  stated  that,  by  a  charter-  The  plaintiib 
party  of  afireightment,  made  between  the   defendants,  Tesecid^the  de- 
owners  of  the  vessel  "James  Watt,"  then  lying  in  the  port  ^*"**"'*  ^^' 

•^      *^                *  lyacaigonom 

of  Liverpool,  of  the  one  part,  and  the  plaintiffs,  of  Liverpool,  Liverpool  to 

merchants,  of  the  other  part,  it  was  mutually  agreed,  that  charterpartj 

the  said  ship,  being  tight,  staunch,  &c.,  should,  with  all  ^'""^^the 

convenient  speed,  receive  and  take  on  board  a  full  and  T*^^  ^  ^ 

*  be  consigned  to 

complete  cargo  of  salt,  not  exceeding  700  tons,  and,  being  E.  k  Co.,  mer- 

so  loaded,  should  therewith  proceed  to  Calcutta,  and  deli-  cutta,on  the 

verthe  same  agreeably  to  bills  of  lading;  in  consideration  SJ^fofSoIe 

whereof  the  plaintiffs  promised  to  load,  &c.,  and  pay  as  *«ra"  ^ira«»  .**«* 
freight  for  the  use  of  the  vessel  at  and  after  the  rate  of  p^ure  the 

25a  sterling  per  20  cwts.,  &a    "  The  vessel  to  be  consigned  ^^^^5;.  per 

to  Messrs.  Ewing  &  Co.,  merchants  at  Calcutta,  on  the  usual  J?Jf-  *^™*^'^ 

and  customary  terms." — The  declaration  then  averred,  that  fondants  con- 

the  defendants  received  on  board  the  ship  a  cargo  of  salt,  sei  to  e.  Vco.^ 

for  the  purpose  of  being  carried  on  the  voyage  to  Cal-  J^JhwSh^ 

cutta,  and  assigned  as  a  breach  (amongst  others),  that,  al-  P^^^ 

though  the  ship,  so  loaded,  sailed  from  Liverpool,  and  ar-  fircight.    The 

rived  at  Calcutta,  and  although  the  Messrs.  Ewing  &  Co.,  hig^^]|ned  with 

in  the  charterparty  mentioned,  were  ready  and  willing  to  ^J^^"^* 

be  and  act  as  consignees  of  the  vessel,  on  the  usual  and  commission, 

,       .    _      .                     •11  brought  an  ac- 

customary  terms:  yet,  the  defendants  consigned  the  ves-  tion  against  the 

sel  to  Messra  Ewing  &  Co.  on  other  than  the  usual  and  ^it"^Si^o'f 

customary  terms;  "by  reason  whereof  the  plaintiffs  lost  ^^^^'^^ 

great  gains  and  commissions,  and  shares  of  commissions,  in  what  propor- 

and  also  lost  the  right  of  receiving,  and  were  prevented  mlwion^^wiw  to 

from  receiving,  divers  large  sums  and  shares  of  commission,  ijjwj^j^hc 

which  were  (to  wit,  by  agreement  theretofore,  and  before  ^Umse  was  in- 

the  making  of  the  charterparty,  made  between  the  plain-  benefit  of  £.& 

tiffs  and  Ewing  &  Co.)  to  be  payable  by  Ewing  &  Co.  to  Sft 'il^'lti. 

the  plaintiffs,  if  the  ship  had  been  consigned  to  Ewing  &  ^^g^^^n' 

Co.  according  to  the  charterparty  on  the  usual  and  cus-  their  behalf, 

notwithstand- 
ing they  fiuled  to  shew  their  interest  in  the  commission. 
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Idda  tomary  terms,  and  which  commission  would  have  been 
RoBBRTflON  earned  by  Ewing  &  Co.  in  respect  of  their  acting  as  agents 
>  Wait.  ^^  ^^^  ^^^  ^^^  '^^^P  ^^^  defendants,  in  and  about  and  with 
respect  to  the  homeward  voyage  of  the  ship  from  Calcutta 
to  England,  and  which  commission,  in  consequence  of  the 
defendants'  said  breach  of  promise,  Ewing  &  Co.  could  not 
and  did  not  gain." 

Pleas,  not  assumpserunt, .  and  that  the  vessel  was  con- 
signed to  Ewing  &  Co.,  according  to  the  charterparty,  on 
the  usual  and  customary  terms. 

At  the  trial,  before  WightmaUy  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1852,  it  appeared  that,  in  February  1851, 
the  plaintiffs  chartered  a  vessel  of  the  defendants,  called 
the  "James  Watt,"  to  proceed  from  Liverpool  to  Calcutta 
with  a  cargo  of  salt.  The  charterparty  contained  a  clause 
that  the  vessel  was  to  be  consigned  to  Messrs.  Ewing  & 
Co.,  merchants  at  Calcutta,  on  the  usual  and  customary 
terma  One  of  the  usual  and  customary  terms  was,  that 
the  consignees  might  procure  the  homeward  freight  at  51. 
per  cent,  commission,  which,  in  this  case,  amounted  to 
1472.  128.  6cL  The  vessel  was  consigned  to  Ewing  &  Co., 
and  they  were  ready  with  a  homeward  freight;  but  before 
the  arrival  of  the  vessel  abroad^  the  defendants  had  con- 
tracted with  another  party  to  supply  the  homeward  freight. 
For  the  purpose  of  proving  the  special  damage  alleged, 
parol  evidence  was  tendered  of  an  agreement  between  the 
plaintiffs  and  Ewing  &  Co.,  by  which  the  former  were  to 
receive  one-half  of  the  commission  on  the  homewardfreight. 
It  appeared,  however,  that  the  agreement  was  in  writing, 
and,  not  being  produced,  the  evidence  was  rejected.  It 
was  thereupon  objected  that  the  plaintiffs  could  only  re- 
cover nominal  damages.  On  the  part  of  the  plaintiffs  it 
was  submitted,  that  as  it  did  not  appear  in  what  propor- 
tions the  commission  was  to  be  divided,  the  plaintiffs  were 
entitled  to  recover  the  whole  in  their  own  right;  or  if  not, 
inasmuch  as  the  contract  was  made  with  them  for  the 
benefit  of  Ewing  &  Co.,  who  had  ratified  it  by  accepting  the 
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confflgnment  and  procuring  a  homeward  freight,  the  plain-  1853. 
tiffs  were  entitled  to  recover  as  trustees  for  Ewing  &  Ca 
The  learned  Judge  ruled  otherwise,  and  a  verdict  was  en- 
tered for  the  plaintiffs  with  la,  damages,  leave  being  reserv- 
ed to  them  to  move  to  increase  the  damages  to  1472. 12^.  6d 
A  rule  nisi  having  been  obtained  accordingly, 

Rew  (Watson  with  him)  now  shewed  cause. — ^The  plain- 
tiffs failed  to  prove  that  they  had  sustained  any  damage. 
It  is  said  that  they  are  nevertheless  entitled  to  recover  as 
trustees  for  Ewing  &  Co.  They  do  not,  however,  profess 
to  sue  in  that  character,  but  for  their  own  benefit  The 
damage  alleged  is,  that  they  have  been  prevented  from  re- 
ceiving a  share  of  the  commission  which  would  have  been 
earned  by  Ewing  &  Co.  The  chance  of  the  plaintiffs'  get- 
ting some  collateral  benefit  from  the  contract  is  not  suffi- 
cient to  entitle  them  to  recover  the  whole  damage.  Whe- 
ther or  not  they  were  in  fact  trustees  would  only  appear 
by  the  agreement  Lamb  v.  Vice  (a)  and  Stansfeld  v.  Eel- 
laweU  (b)  stand  on  a  different  foundation :  for  those  were 
cases  of  bonds  taken  by  obligees  in  a  judicial  character, 
not  for  their  own  benefit  but  for  the  benefit  of  the  suitors. 
Here  Ewing  &  Co.  were  no  parties  to  the  charterparty, 
and  were  under  no  obligation  to  load  upon  the  usual  terms. 
Moreover,  they  could  not  have  compelled  the  plaintiffs  to 
sue  for  their  benefit  The  same  reason  which  prevents 
Ewing  &  Co.  from  suing  on  this  contract,  will  prevent  the 
plaintiffs  from  recovering  on  their  behalf,  namely,  that 
Ewing  &  Co.  were  in  every  sense  strangers  to  the  con- 
tract [Martin,  B. — If  a  person  makes  a  contract  where- 
by another  obtains  a  benefit,  why  may  not  the  former  sue 
for  it?  Parke,  B. — ^What  is  the  object  of  inserting  the 
particular  clause  in  the  charterparty,  except  for  the  bene- 
fit of  Ewing  &  Co.,  and  in  order  that  they  may  receive 
commission  on  the  homeward  freight?  Therefore,  in  that 
respect,  the  contract  was  made -on  their  behalf.] 

(a)  G  M.  &  W.  4e7.  (fr)  7  Exch.  373. 
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1863.  WUkins,  Serjt.,  and  Aspland  appeared  to  support  the 

rule,  but  were  not  called  upon  to  argue. 

Parke,  B. — I  entertain  no  doubt  whatever  that  the 
plaintiffs  are  entitled  to  recover  the  whole  amount  as  trus- 
tees for  Ewing  &  Co. 

It  was  then  arrangedi  thai  the  verdict  should  be  enter- 
ed for  an  amount  which  had  been  previously  offered  bj 

the  defendant's  counsel 

Rule  absolute  accordingly. 


Jan.  21.        Morgan,  Administrator  of  Thomas  Morgan,  deceased,  v. 

Thomas. 

The  docfrine  of  1  ROVER  for  household  furniture.     Pleas,  not  guilty, 

relation,  by  *  o        .f ' 

which  the  let-  and  uot  possessed;  upon  which  issues  were  joined. 
ta[tion  ^SSriTeid  -A.t  the  trial,  before  Crompton,  J.,  at  the  last  Carmarthen 
to  wte*donebe-  -^^^^^  ^^  appeared  that  the  action  was  brought  by  the 
tween  the  death  plaintiff,  as  administrator  of  his  father  Thomas  Moigan,  for 
and  the  taking  the  recovery  of  the  value  of  certain  furniture  which  had 
ten  of^mhat-  ^^^^  seized  by  the  defendant  as  sheriff  of  the  county 
tradon,  ezUts     under  a  writ  of  fi.  fa.    The  intestate  had  resided  for  some 

only  in  thoie 

cases  where  the  years  m  the  town  of  Carmarthen,  and  died  in  September, 
2be6^»ofthe  1S49.  His  wife  and  two  daughters  continued  to  reside  in 
"xht'widowof  *^®  house  which  they  had  occupied,  but  the  plaintiff  lived 
an  intestate  w-  in  a  different  part  of  the  town.    In  February,  1851,  the 

mained  in  the  .  ,  ,  ,  jff 

possession  of  fumiturc  of  this  house,  which  the  widow  so  occupied,  was 

pro^S^r'  seized  under  a  writ  of  fi.  fa.,  upon  a  judgment  obtained 

i^dJ^^^**  against  her.     The  plaintiff  served  a  notice  on  the  de- 

The  intestate?!  feudaut  uot  to  Sell  the  goods,  as  being  part  of  the  intes- 

terfere  in  any     tatc's  estate,  and  not  the  widow'a    The  defendant,  how- 
way  with  the 
property,  which 

was  seized  under  a  writ  of  ii.  fiu  issued  against  the  widow.  The  son  afterwards  took  oat  letters  of 
administration: — //eU,  first,  that  there  was  no  evidence  of  the  administrator's  assent  to  the  widow*s 
taking  the  property;  and,  secondly,  that  if  such  an  assent  could  he  implied,  (he  estate  was  not  hound 
by  it,  as  the  act  to  which  the  anent  was  given  did  not  benefit  the  estate. 
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ever,  sold  the  goods,  after  having  taken  an  indemnity 
from  the  execution  plaintiff.    In  the  following  month  of 
March,  the  plaintiff  took  out  administration  to  his  father, 
and  subsequently  brought  this  action  to  recover  the  value 
of  the  goods  so  seized  and  soM.  Under  these  circumstances, 
it  was  contended,  on  the  part  of  the  defendant,  that  if  the 
jury  should  be  of  opinion  that  the  plaintiff  had,  after  his 
father's  death  and  before  the  taking  out  of  administration, 
assented  to  the  property  of  the  intestate  being  taken  by  his 
mother  and  the  other  children,  in  satisfaction  of  their  shares 
in  the  intestate's  personal  estate  under  the  Statute  of  Dis- 
tributions, the  defendant  was  entitled  to  a  verdict    The 
learned  Judge  left  that  question  to  the  jury,  who  found 
that  "  the  plaintiff  had  tacitly  assented,  but  that  he  had 
done  no  act"     On  the  part  of  the  plaintiff  it  was  con- 
tended, that,  although  the  letters  of  administration  had 
such  a  relation  as  would  maintain  the  action,  Tharpe  v. 
StaHufood  (a),  yet  there  was  no  evidence  of  any  assent  on 
the  part  of  the  defendant  as  administrator;  and  if  there 
was  such  evidence,  that,  inasmuch  as  it  did  not  appear 
that  there  were  no  debts  due  from  the  estate  unpaid, 
such  assent,  not  being  for  the  benefit  of  the  estate,  was  of 
no  effect.    A  verdict  was  entered  for  the  plaintiff  for  the 
sum  of  112.  28.  9(i,  with  leave  to  the  defendant  to  move  to 
set  that  verdict  aside,  and  to  enter  a  nonsuit. 

Evana  obtained  a  rule  nisi  accordingly,  or  for  a  new 
trial. 


I86d. 


Davison  (Bowen  with  him)  shewed  cause,  and  contend- 
ed, first,  that  there  was  no  evidence  from  which  a  jury 
would  be  warranted  in  finding  that  there  was  any  assent 
on  the  part  of  the  plaintiff;  and  secondly,  that  such  an 
assent  not  being  for  the  benefit  of  the  estate,  the  subse- 
quent letters  of  administration  did  not,  by  virtue  of  the 


VOL.  VIII. 


(a)  6  M.  &  Or.  760. 
X 


EXCH. 
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186a        relation  back  to  the  assent^  render  it  effectual — He  was 
then  stopped  by  the  Court 

Evans  and  Orove,  in  support  of  the  rule. — (First,  they 
contended  that  there  was   evidence  of  assent   by  the 
plaintiff.) — Secondly,  assuming  that  there  was  an  assent 
by  the  plaintiff,  the  subsequent  taking  out  of  letters  of 
administration  by  him  may  fairly  be  treated  as  a  ratifica- 
tion of  an  act  which  he  did  in  the  performance  of  his  duty 
as  an  administrator.    There  are  several  authorities  which 
shew  that  the  letters  of  administration  have  this  relation 
back  to  the  act  of  the  party  who  subsequently  becomes  ad- 
ministrator: Foster  v.  Boies  (a),  WooUey  v.  Clark  (b),  Ken- 
rick  V.  Surges  (c).    In  the  latter  case  it  was  said  by  the 
Court,  that,  if  one  enter  as  executor  de  son  tort  and  sells 
goods,  and  then  purchases  administration,  the  sale  is  good 
by  relation.    Curtis  v.  Vernon  (d)  and  Waring  v.  Dew- 
herryie)  are  in  the  defendant's  favour.    [Parke^  B. — 
Where  the  party's  acts  are  for  the  benefit  of  the  estate, 
and  in  the  lawful  course  of  administration,  these  are  bind- 
ing upon  him.    But  how  can  it  be  said  that  an  assent  to 
a  legacy,  where  it  is  not  shewn  that  there  are  sufficient  as- 
sets to  meet  the  debts,  can  be  for  the  benefit  of  the  estate? 
A  person  who  stands  by  and  does  nothing,  where  he  has  no 
power  to  dissent  from  the  act  which  is  taking  place,  cannot 
be  considered  as  assenting  to  it    This  is  so  upon  the  prin- 
ciple contained  in  the  two  following  legal  maxims:  '^  Qui 
non  prohibet  quod  prohibere  potest,  assentire  videtur ;''  and 
"Qui  non  obstat  cui  obstare  potest,  facere  videtur.'']  White- 
hall V.  Squireif)  is  expressly  in  the  defendant's  favour: 
there  the  plaintiff,  having  received  a  horse  belonging  to 
the  intestate  from  the  defendant,  in  remuneration  of  ser- 


(a)  12  M.  &  W.  226.  (d)  3  T.  R.  687. 

{h)  6  B.  &  Aid.  744.  (e)  1  Str.  97. 

(c)  Moore,  126.  (/)  1  Salk.  296. 
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vices  performed  at  the  request  of  the  defendant  about  the      ^  iS5d. 
funeral  of  the  intestate,  afterwards  administered  to  the 
intestate,  and  brought  trover  against  the  defendant  for 
the  value  of  the  horse  so  received  by  himself  before  he  be- 
came administrator,  and  the  defendant  was  held  to  be  en- 
titled to  judgment  by  the  minority  of  the  Court.    [Parke, 
R — ^The  decision  in  that  case  was  explained  by  Lord 
EUenborough,  C  J.,  in  Mountford  v.  Oib8on{a),  where  he 
says:  "  By  Lord  HoU^s  opinion,  the  plaintiff  should  have  re* 
covered;  and  he  never  intimated  that  the  delivery,  being 
made  by  one  acting  as  executor  de  son  tort^  would  be  a 
bar  to  an  action  by  the  rightful  administrator;  and  the 
other  two  Judges,  who  differed  from  him  in  the  conclusion, 
never  questioned  the  right  of  the  administrator  to  main- 
tain such  an  action  in  general;  but  they  held  that  the 
plaintiff,  being  particeps  criminis  in  the  very  act  he  com- 
plained of,  should  not  be  permitted  to  recover  upon  it 
against  the  person  with  whom  he  had  colluded'^    In 
Kenrick  v.  Surges,  the  observation  relied  upon  for  the  de* 
fendant  was  not  the  point  in  dispute,  but  was  a  mere 
dictum  of  the  Court.    The  general  principle  is,  that  the 
administration  has  relation  back  only  in  those  cases  where 
the  act  to  be  ratified  is  for  the  protection  and  benefit  of 
the  estate.   Stewart  v.  Edmonds  (b)  is  directly  opposed  to 
the  defendant's  argument.    There  is  also  the  case  of  Par-^ 
sons  V.  Mayesden  (c),  which  is  to  the  same  effect]    Conse- 
quences of  great  inconvenience  might  be  the  result  of  a 
decision,  that  acts  done  by  the  party,  or  assented  to  by 
him,  who  long  afterwards  obtains  the  administration  of 
the  estate,  may  be  rendered  of  no  effect 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  ought 
to  be  discharged.     Unless  the  conduct  of  the  party  whose 

(a)  4  East,  445.     (b)  I  Wms.  Exors.  334,  n.  (u).        (c)  Freem.  152. 
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act  is  relied  upon  as  binding  the  estate  of  the  intestate 
be  done  by  him  in  the  character  of  administrator,  it  can 
have  no  operation  upon  the  estate,  and,  accordingly,  the 
utmost  effect  that  can  be  given  to  the  defendant's  argu- 
ment is,  that  where  a  party  does  an  act  professedly  in- 
tending to  take  out  letters  of  administration,  and  after- 
wards becomes  administrator,  the  administration  has  re- 
lation back,  and  gives  effect  to  what  he  had  done  by  an- 
ticipation.   But  if  that  proposition  be  true  in  point  of 
law,  this  case  would  entirely  fail  upon  the  facts,  for  there 
was  no  evidence  whatever  to  warrant  the  jury  in  finding 
that  the  plaintiff  had  assented.     Upon  considering  all  the 
facts,  there  is  no  evidence  bearing  out  the  proposition  of 
an  assent,  although  it  is  true  that  the  plaintiff  was  living 
at  the  time  in  the  neighbourhood,  and  was  probably  aware 
of  what  the  parties  were  doing,  and  did  not  choose  to  in- 
terfere; yet  it  does  not  follow  that  he  was  acting  in  the 
character,  or  even  in  the  assumed  character,  of  adminis- 
trator    With  respect  to  the  legal  consideration  of  the  case, 
the  only  matter  adduced  by  the  defendant's  counsel,  which 
is  in  the  least  in  his  favour,  is  what  fell  from  the  Court 
of  King's  Bench  in  Kenrick  y.  Burgee,  and  which  turns 
out  to  have  been  a  mere  dictum,  although,  no  doubt,  the 
Judges  entertained  that  view  of  the  question.    But  the 
modem  authorities  are  opposed  to  the  defendant's  argu- 
ments, and,  amongst  other  cases,  that  of  WooUey  v.  Clark 
ma;y  be  cited. 

Parks,  B. — I  am  of  the  same  opinion;  and  I  do  not  en- 
tertain a  doubt  upon  the  question.  In  the  first  place,  there 
is  no  evidence  whatever  for  the  jury  that  the  plaintiff  ever 
assented,  before  he  took  out  letters  of  administration,  to 
the  widow's  taking  this  property  as  her  share  of  the  intes- 
tate's goods  under  the  Statute  of  Distributions;  because 
the  principle  is,  that  no  consent  can  be  implied  against  a 
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person  who  has  no  power  to  dissent;  and  this  principle  is        1853. 
illustrated  hj  the  two  legal  maxims  to  which  I  have  al- 
ready referred.    It  is  only  where  a  man  has  the  power  of 
prohibiting  a  thing,  that  his  omitting  to  exercise  that 
power  is  evidence  of  his  assent    Now  at  the  time  the  in- 
testate's widow  took  possession  of  this  property,  the  plain- 
tiff had  no  power  to  prevent  her  from  so  doing.    He  had 
no  interest  in  the  goods,  and  no  power  to  take  them  away 
from  her;  and  therefore,  as  he  had  no  power  to  dissent,  he 
did  nut  assent  by  not  interfering  in  the  matter.    Even 
supposing  that  he  had  in  the  most  solemn  manner,  by  an 
instrument  under  his  hand  and  seal,  assented  to  her  doing 
so,  it  is  perfectly  clear  from  all  the  modem  authorities, 
which  are  uniform  upon  the  question,  that  she  would  not 
have  thereby  acquired  a  right  to  claim  the  property.    An 
act  done  by  a  party  who  afterwards  becomes  administra- 
tor, to  the  prejudice  of  the  estate,  is  not  made  good  by  the 
subsequent  administration.   It  is  only  in  those  cases  where 
the  act  is  for  the  henefit  of  the  estate  that  the  relation  back 
exists,  by  virtue  of  which  relation  the  administrator  is 
enabled  to  recover  against  such  persons  as  have  interfered 
with  the  estate,  and  thereby  to  prevent  it  from  being  pre- 
judiced and  despoiled.    It  was  not  the  duty  of  the  plain- 
tiff, acting  in  the  character  of  administrator,  to  assent  to 
a  legacy  till  he  had  seen  all  the  just  debts  owing  by  the 
estate  duly  satisfied. 

Aldbbson,  B. — ^There  was  no  evidence  to  warrant  the 
jury  in  finding  that  the  plaintiff  assented;  and  that  being 
so,  there  is  nothing  to  which  the  relation  back  can  have 
reference. 

Martin,  R — ^There  is  no  evidence  whatever  to  entitle 
the  jury  to  find  that  the  plaintiff  has  given  such  an  assent 
as  that  contended  for;  and  upon  this  ground  alone  the 
rule  might  be  discharged.     Upon   the  other  point,  the 
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authorities  are  also  clear.  With  regard  to  the  objection, 
that  inconvenience  might  arise  if  a  person  were  to  be  de- 
prived of  property  of  which  he  had  been  in  possession  for 
many  years,  say  for  twenty  years,  by  administration  being 
taken  out,  it  seems  to  me  that  it  might  fairly  be  left  to 
the  jury  to  say,  whether  such  property  had  not  come  into 
the  possession  of  the  party  by  gift  or  by  wilL 

Rule  discharged. 


Jan,  19. 


Fremlin  v.  Sib  J.  J.  Hamilton,  Bart,  and  Others. 


A  declaration 
stated^  that  the 
plaintiff  sued 
the  defendants 
at  executors  of 
J.  C. ;  that 
J.  C,  being 
seised  in  fee  of 
certain  mes- 
suages and  pre- 


the  pkintiff  as 
follows: — 
**  Memoxandfiin 
of  agreement 
made  on  &c 
between  J.  C 


X  HE  declaration  stated  that  the  plaintiff ''  sues  Sir  James 
John  Hamilton,  Bart.,  and  Dame  Marianna  Augusta  his 
wife,  Sir  Geoige  Cockburn,  Bart,  and  Sir  Francis  Cock- 
bum,  Enight;  which  said  Dame  Marianna  Augusta,  Sir 
George  Cockburn,  and  Sir  Francis  Cockburn,  are  the  exe- 
cutrix and  executors  of  the  last  will  and  testament  of  Sir 
"""***  entSted  J*^™^  Cockbum :  For  that  he  the  said  Sir  James  Cockburn, 
Ac-^agf^^tJi  being  seised  in  fee  of  certain  messuages  and  premises, 
called  &a,  by  an  agreement,  dated  the  23rd  day  of  March, 
1850,  agreed  with  the  plaintiff  as  follows: — '  Memorandum 
of  agreement  made  the  23rd  day  of  March,  1 850,  between 
of  the  one  part,  Major-Geueral  Sir  James  Cockbum,  Bart.,  of  the  one  part, 
phuntiff),of  the  and  James  Fremlin,  of  &c.,  of  the  other  part  The  said 
^d j.aSrees  ^^  ^'  Cockbum  agrees  to  let,  and  the  said  J.  Fremlin 

to  let,  and  the 

said  J.  F.  (the  plaintiff)  agrees  to  take,  all  that  (describing  the  premises),  to  hold  nnto  the  said 
J.  F.  (the  plaintiff),  from  ftc.,  for  the  term  of  two  years,  at  the  yearly  rent  of  &c. ;  and  in  con- 
sideration thereof^  and  proyided  the  said  J.  F.  (the  plaintiff)  shall  pay  the  rent  and  ohaerre  the 
agreements  and  stipulations  hereinbefore  contained  on  his  part,  the  said  J.  C.  for  himself  Ac  agrees 
with  the  said  J.  F.  (the  pUuntiff),  that  he  the  said  J.  C,  his  heirs,  &c.  will  grant  unto  the  said 
J.  F.  (the  plaintiff),  a  lease  of  all  the  premises  for  the  term  of  twenty-one  years,  at  a  dear  yeariy 
rent,  to  be  fixed  according  to  a  valuation  to  be  made  in  the  usual  way,  which  lease  shall  contain 
all  the  corenants  Ac.  contained  in  the  draft  of  a  lease  (now  produced).  And  the  said  J.  F.  (the 
plaintiff)  agrees  with  the  said  J.  C.  to  accept  the  said  lease,  and  to  execute  a  counterpart  thereof 
ftc.  To  all  which  both  parties  agree.  Witness  J.  W.  (Signed)  J.  C.**  The  declaration  con- 
tained yarious  aTerments  of  performance  on  the  part  of  the  pWntiff,  and  alleged,  as  a  bryoach,  that 
the  defendants  had  not  nominated  a  valuer,  whereby  no  clear  yearly  rent  of  the  said  fiumTwas  fixed, 
and  whereby  no  lease  was  ever  executed  to  the  plaintiff: — Hddy  that  the  declaration  was  bad  in  sub- 
stance, in  not  stating  any  consideration  for  the  alleged  agreement  on  the  part  of  J.  C,  the  testator. 
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agrees  to  take,  all  that  newly-erected  messuage  [describing  is^a 
the  premises]:  To  hold  unto  the  said  J.  Fremlin  from  the 
25th  day  of  March  instant  for  the  term  of  two  years,  at 
the  yearly  rent  of  4£,  payable  quarterly,  on  the  24th  day 
ef  June,  the  29th  day  of  September,  the  25th  day  of  De- 
cember, and  the  25th  day  of  March,  in  each  year.  And 
the  said  J.  Fremlin  agrees  with  the  said  Sir  J.  Cockbum 
to  pay  the  said  yearly  rent  in  manner  aforesaid,  and  to  bear, 
pay,  and  discharge  all  rates  &a ;  and,  during  the  said  term, 
cultivate  and  use  in  a  good  and  husbandlike  manner  all  the 
said  lands  &c.  And  in  consideration  thereof,  and  provid- 
ed the  said  J.  Fremlin  shall  well  and  truly  pay  the  rent» 
and  perform  and  observe  the  agreements  and  stipulations 
hereinbefore  contained  on  his  part  to  be  paid,  performed, 
and  observed,  the  said  Sir  J.  Cockbum,  for  himself,  his 
heirs  and  assigns,  agrees  with  the  said  J.  Fremlin,  his 
executors  and  administrators,  that  he  the  said  Sir  J.  Cock- 
bum his  heirs  or  assigns,  will  grant  unto  the  said  J. 
Fremlin,  his  executors  or  administrators,  a  lease  of  all 
the  said  messuage,  lands,  and  premises,  for  the  term  of 
twenty-one  years,  to  commence  from  the  expiration  of  the 
said  term  of  two  years  (determinable  at  the  end  of  the 
seventh  or  fourteenth  year  by  either  party,  on  giving  six 
calendar  months  previous  notice  in  writing  to  the  other  of 
them,  of  his  desire  so  to  determine  the  term)  at  a  clear 
yearly  rent  to  be  then  fixed  according  to  a  valuation  to  be 
made  in  the  usual  way;  such  lease  to  be  executed  imme- 
diately after  the  said  yearly  rent  shall  be  so  fixed;  in  which 
lease  shall  be  contained  all  such  exceptions,  reservations, 
and  privileges  in  favour  of  the  said  Sir  J.  Cockbum,  his 
heirs  or  assigns,  and  all  such  and  the  like  covenants,  clauses^ 
conditions,  and  stipulations,  on  the  part  of  the  lessor  and 
lessee,  and  proviso  for  re-entry,  as  are  contained  and  set 
forth  in  a  draft  of  a  lease  (now  produced)  dated  31st  of 
December,  1847,  being  of  the  said  lands  and  premises,  and 
made  between  the  said  Sir  J.  Cockbum  of  the  one  part. 
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1853.  iknd  James  Phillips  of  the  other  part  And  the  said  X 
Fremlin,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, agrees  with  the  said  Sir  J.  Cockbum,  his  heirs  and 
assigns,  that  he  the  said  J.  Fremlin,  his  executors  or  ad- 
ministrators, shall  and  will  take  and  accept  the  said  lease 
so  agreed  to  be  granted  as  aforesaid,  and  to  execute  a 
counterpart  thereof,  the  said  lease  and  counterpart  to  be 
prepared  by  Sir  J.  Cockbum's  solicitor,  at  the  said  J. 
Fremlin's  expense.  And  in  order  that  no  unnecessaiy 
delay  may  take  place  in  the  granting  of  such  lease  as  afore- 
said, each  of  the  said  parties  hereto  agrees  that  he  will 
forthwith,  at  the  expiration  of  the  said  two  years,  do  all 
necessary  and  reasonable  acts  and  things  to  cause  the  said 
yaluation  to  be  proceeded  with  and  completed,  to  all  which 
both  parties  agree. — ^Witness  their  hands.  Witness  John 
Wright — J.  Cockbum.'  And  the  plaintiff  avers^  that  he  did 
perform  and  obsenre  all  the  agreements  and  stipulations  in 
the  said  agreement  contained.^'  The  declaration  contained 
further  averments,  that  Sir  J.  Cockburn  died  before  the  ex- 
piration of  the  said  term  of  two  years,  having  previouslysold 
and  assigned  the  said  messuage  Szc ;  and  that  the  defend- 
ants became  his  executrix  and  executors.  That  the  plain- 
tiff thereupon  gave  notice  to  the  heir  and  assign,  and  also 
to  the  defendants,  as  such  executors  and  executrix  respect- 
ively, that  the  plaintiff  had  chosen  and  nominated  one  Q. 
Mandy,  of  &c.,  surveyor,  being  an  indifferent  person,  to  be 
his  valuer  for  making  a  valuation  in  the  usual  way,  for 
the  purpose  of  assisting  in  fixing  the  said  clear  yearly 
rent,  and  then  requested  the  said  heir  and  assign,  and 
also  the  defendants,  respectively,  to  choose  and  nominate, 
and  notify,  within  a  reasonable  time  from  and  after  the 
service  of  the  said  notice  upon  them,  to  the  attomies  of 
the  plaintiff  or  to  the  said  Gr.Mandy,  some  indifferent  person 
as  a  valuer  on  the  part  of  the  said  heir  and  assign,  or  the 
defendants,  for  making  a  valuation  in  the  usual  way,  for 
the  purpose  of  ascertaining  and  fixing,  together  with  the 
said  0.  Mandy,  the  said  clear  yearly  rent ;  and  that  the  plain- 
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tiff  further  gave  notice  to  the  said  heir  and  assign,  and  to  1853. 
the  defendants  respectively,  that,  in  the  event  of  the  said 
indifferent  person  and  the  said  G.  Mandy  being  unable  to 
agree  in  making  the  valuation  in  the  usual  way  for  fixing 
the  said  yearly  rent,  the  valuation  would  be  made  by  an 
umpire,  to  be  appointed  in  the  manner  usual  and  accustom* 
ed  in  such  cases,  the  above-mentioned  proceeding  being  the 
proper  mode  of  fixing  the  said  clear  yearly  rent,  and  the 
usual  way  of  making  the  valuation  according  to  the  true 
intent  and  meaning  of  the  said  agreement;  and  that  the 
plaintiff  further  gave  to  the  heir  and  assign,  and  to  the  de- 
fendants respectively,  notice  to  execute,  immediately  after 
the  said  yearly  rent  should  be  so  fixed  as  aforesaid,  to  the 
said  plaintiff  a  valid  lease  pursuant  to  the  said  agreement; 
but  that  neither  the  said  heir,  nor  the  assign,  nor  the  de- 
fendants, nor  either  of  them,  have  chosen,  nominated,  or 
notified  at  any  time  to  the  attomies  of  the  plaintiff,  or  to 
the  plaintiff,  or  to  the  said  Q.  Mandy,  any  indifferent  person 
or  any  person  whatever  as  a  valuer  on  their  part,  for 
making  a  valuation  in  the  usual  way  for  the  purpose  of  as- 
certaining and  fixing  together  with  the  said  Gr.  Mandy  the 
said  yearly  rent,  nor  did  they  cause  any  valuation  what- 
ever to  be  made,  by  reason  whereof  no  clear  yearly  rent  of 
the  said  farm  was  fixed,  nor  was  any  lease  ever  executed 
to  the  plaintiff,  whereby  the  plaintiff  had  sustained  spe- 
cial damage  in  this,  Szc 

General  demurrer,  and  joinder. 

Honymcm,  in  support  of  the  demurrer. — The  declara- 
tion is  open  to  numerous  objections,  the  first  of  which  is, 
that  it  does  not  disclose  any  consideration  whatever  for 
the  alleged  agreement  on  the  part  of  the  testator. — ^He 
was  then  stopped  by  the  Court 

jETom,  contrit,  submitted  that  the  declaration  was  not 
open  to  any  technical  objection  which  might  have  been 
raised  to  it  before  the  Common  Law  Procedure  Act  came 
into  operation. 
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PsB  CuBiAM(a). — The  declaration  is  clearly  bad,  for 
the  reason  assigned.  The  Procedure  Act  has  no  doubt  af- 
forded great  latitude  in  pleading;  but  it  has  not  removed 
the  necessity  of  stating  a  consideration  for  an  agreement 
upon  which  a  party  is  sought  to  be  charged.  The  plain- 
tiff may  have  leave  to  amend  in  a  week,  otherwise  there 
will  be  judgment  for  the  defendant. 

Amendment  accordingly. 

(a)  Pollock,  C.  B.,  ParkBy  B.,  Aldersofi,  B.,  and  Martin^  B. 


Jem.  22. 

The  connty 
conrt  haa  no 
jurudiction  to 
try  a  cause 
where  the  plain- 
tiff, on  the  fiice 
oftheiummonB, 
claims  a  som 
exceeding  50/., 
although  he 
thereby  also 
proposes  to  allow 
a  set-off  to  re- 
duce it  below 
that  sum,  where 
such  set-off  has 
not  been  al- 
lowed by  the 
defendant  be- 
fore action,  or 
admitted  by 
him  at  the  trial. 
In  such  case 
the  county  court 
cannot  obtain 
jurisdiction  by 
the  plaintiff's 
offering  at  the 
trial  to  abandon 
the  ezoesi 
aboTe  m. 


AvABDS  and  Wife,  App.;  Rhodes,  Resp. 

xHIS  was  an  appeal  from  the  county  court  of  Kent, 

holden  at  Tunbridge  Wells,  and  arose  from  an  action 

brought  in  that  county  court  to  recover  compensation  for 

services  rendered  by  Mahala  Avards,  the  wife  of  Thomas 

Avards,  the  plaintiff  in  the  action,  to  the  defendant 

The  particulars  of  the  plaintiffs'  demand,  which  were 

annexed  to  the  summons  issued  in  this  cause,  were  as 

follows: — 

^In  the  Comity  Court  of  Kent,  at  Tunbridge  Wells. 
'' Between  Thomas  Avards  and  Mahala,  his  Wife    .    Plaintiflfe, 

and 
<<  Edward  Rhodes Defendant 

'^  Particulars  of  FlaintiflEB'  Demand. 

*^Mr.  Edward  Rhodes,  Dr. 
''To  13  weeks'  service  of  Mahala  Avards,  from  Octo-   £  s,   d, 

ber  11th,  1841,  to  January  11, 1842,  at  4«.  per  week    2  12    0 
To  3  years*  service  from  January  11,  1842,  to  Janu^ 

ary  11, 1845,  at  3^.  6cL  per  week     .        .        .        .  27    6    0 
To  3  years  and  a  half  service  from  January  11, 1845, 

to  July  18, 1848,  at  3s.  per  week    .        .        .        .  27    6    0 


Paid  by  defendant  on  plaintifb*  behalf  at  di£Eerent  ^^    ^    ^ 

times 15    0    4 

Received  by  cash  at  different  times    .        .400 

19    0    4 


38    3    8" 
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An  objection  was  taken  on  the  part  of  the  defendant,        1853. 
that  the  amount  of  the  plaintiffs^  claim  exceeded  the  sum  avard8,App.; 
of  50i,  and  that  therefore  the  court  had  no  jurisdiction  to  Rhodm,  Resp. 
try  the  cause.    In  answer  to  this  objection,  it  was  suggest- 
ed that  the  defendant  had  given  notice  of  the  set-off  stat- 
ed in  the  particulars  of  demand  in  a  former  action,  which 
had  been  brought  in  the  same  court  by  the  said  Mahala 
Avards  alone  against  the  said  defendant,  in  which  action 
the  plaintiff  was  nonsuited,  on  the  ground  that  she  was  a 
married  woman;  but  there  was  no  evidence  tendered  of 
an  account  stated,  or  of  any  settled  and  agreed  balance 
between  the  parties. 

The  judge  decided  that  he  had  no  jurisdiction  to  try 
the  cause,  the  plaintiffs  not  being  at  liberty  to  introduce 
matter  of  set-off  to  bring  their  claim  within  the  jurisdic- 
tion of  the  court 

The  plaintiffs  then  offered  to  abandon  so  much  of  the 
said  sum  of  572^  4«.  as  exceeded  the  sum  of  501,  so  as  to 
bring  their  claim  within  the  jurisdiction  of  the  said  court; 
but  the  Judge  decided,  that  this  was  not  a  case  in  which 
the  plaintiffs  were  at  liberty  to  abandon  the  excess  at  the 
trial,  and  nonsuited  the  plaintiffs. 

The  questions  for  the  opinion  of  this  Court  were: — 
First,  whether  the  plaintiffs  could,  by  the  admission  of 
payments,  and  by  introducing  matter  of  set-off,  bring  the 
case  within  the  jurisdiction  of  the  court. 

Secondly,  whether  the  plaintiffs  ought  to  have  been  al- 
lowed at  the  trial  of  this  cause  to  abandon  so  much  of  the 
said  sum  of  57Z.  4«.  as  exceeded  the  sum  of  50Z.,  so  as 
to  bring  their  claim  within  the  jurisdiction  of  the  said 
court. 

Macnamara  for  the  appellants  (Jan.  17). — ^It  may  be 
more  convenient  to  consider  the  second  question  submitted 
for  the  opinion  of  this  Court  first  in  order.  Assuming, 
therefore,  that  the  plaintiffs'  claim  did  exceed  SOL,  the 
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1853.  question  is,  whether  they  were  not  entitled  to  abandon  the 
AvARDJsApp.;  excess,  as  they  proposed  to  do,  on  the  hearing.  This  de- 
RuoDi8»  Re.p.'  p^^^  Q^  ti^^  58th  and  63rd  sections  of  the  9  &  10  Vict 
c.  95.  By  the  58th  section,  it  is  enacted,  that  ''all  pleas 
of  personal  actions  where  the  debt  or  damage  claimed  is 
not  more  than  202.,  whether  on  balance  of  account  or  other- 
wise, may  be  holden  in  the  County  Court  without  writ" 
And  the  63rd  section  enacts,  that  ''it  shall  not  be  lawful 
for  any  plaintiff  to  divide  any  cause  of  action  for  the  pur- 
pose of  bringing  two  or  more  suits  in  any  of  the  said 
courts;  but  any  plaintiff  haying  cause  of  action  for  more 
than  202.  may  abandon  the  excess,  and  thereupon  the  plain*- 
tiff  shall,  on  proving  his  case,  recover  to  an  amount  not 
exceeding  202.;  and  the  judgment  of  the  court  upon  such 
plaint  shall  be  in  full  discharge  of  all  demands  in  respect 
of  such  cause  of  action,  and  entry  of  the  judgment  shall  be 
made  accordingly."'  The  jurisdiction  of  the  County  Court 
was  extended  to  the  trial  of  causes  from  202.  up  to  5021,  by 
the  13  &  1 4  Vict.  c.  61,  s.  1 ,  which  in  effect  incorporates  the 
above  sections.  There  is  no  provision  in  the  9  &  10  Vict, 
c.  96,  which  limits  the  power  of  the  plaintiff  to  abandon 
the  excess  on  the  hearing.  In  Isacu)  v.  Wyld  (a),  Parke,  B., 
in  delivering  the  judgment  of  this  Court,  said,  that  "  the 
most  reasonable  course  undoubtedly  is,  that  the  abandon- 
ment should  be  on  the  face  of  the  summons  or  particulars 
annexed,  so  that  the  defendant  may  at  once  acquiesce,  if  he 
is  so  minded,  instead  of  being  obliged  to  be  at  the  trouble 
and  expense  of  attending  the  County  Court,  in  order  to 
compel  the  plaintiff  to  abandon  the  excess  above  602.  on  the 
hearing,  but  there  is  no  express  provision  to  this  effect  in 
the  Act  of  Parliament;  and  the  language  of  the  6Srd  section, 
though  equivocal,  seems  rather  to  intimate  that  the  aban- 
donment may  be  on  or  before  the  hearing."  Expressions 
by  the  learned  Judges  to  the  same  effect  are  to  be  found  in 

(a)  7  Exch.  163. 
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the  cases  of  Vines  v.  Amold{a)  and  Brunskitt  v.  Pomd  Q>).        1853. 
If  the  abandonment  were  not  allowed  at  the  hearing,  much  ayards,  App.; 
inconvenience  might  be  the  result,  as  nice  questions  fre-  ^^""^  ^^P- 
quently  exist,  which  can  only  be  properly  determined  when 
the  facts  of  the  case  have  been  elicited. — He  was  then 
stopped  by  the  Court,  who  called  upon 

BomUy  contrk. — ^If  the  first  question  be  decided  in  the 
respondent's  favour,  the  second  question  becomes  wholly 
immaterial  The  judge  decided  that  he  had  no  jurisdic- 
tion, and  the  correctness  of  that  decision  depends  upon 
the  true  construction  of  the  58th  section  of  the  9  &  10 
Vict,  a  96,  by  which  the  plaintiffs'  daim^  after  balance 
of  account  or  otherwise,  must  not  exceed  50Z.  In  Isaac 
v.  WyJdy  the  claim,  as  stated  in  the  plaint  and  sum- 
mons, did  not  exceed  502.,  and  therefore  prim&  facie  the 
coimty  court  had  jurisdiction.  A  claim  which  exceeds 
502.,  though  reduced  below  that  amount  by  a  set-off, 
affords  good  ground  for  a  prohibition:  Beswkk  v.  Cap- 
per (c),  Woodhams  v.  Newman  (d).  The  63rd  section,  there- 
fore, which  permits  the  abandonment  of  the  excess,  does 
not  apply  to  this  case.  With  respect  to  the  argument  of 
inconvenience,  it  may  be  said  that  the  legislature  never 
intended  to  give  a  plaintiff  the  option  of  suing  out  a  plaint 
for  a  sum  exceeding  502.;  for  if  he  might  do  so,  there  is 
no  reason  why  he  should  not  claim  a  debt  of  10,00021,  and 
reduce  his  claim  at  the  hearing  to  a  small  amount.  There 
is  no  provision  in  these  Acts  by  which  a  plaintiff  may 
issue  a  plaint  for  any  such  large  amount 

Mcumamara,  in  reply. — It  is  contended,  on  the  part  of 
the  respondent,  that  the  form  of  these'  particulars  of  de- 
mand ousts  the  county  court  of  its  jurisdiction;  but  in 
fact  the  plaintiff  by  them  claims  only  382.  3^.  8d.   In  Bes- 

(a)  8  C.  R  632.  (e)  7  C.R  669. 

(b)  19  L.  J.,  Exch.,  862.  (d)  7  C.  B.  6M. 
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1663.  wick  v.  Capper,  the  plaintiff  did  not  offer  to  abandon  the 
ATABDvApp.;  excess.  Kimpton  v.  WiUey  (a)  is  a  direct  authority  in  the 
Rhodm,  R«p.  appellants'  favour;  for  it  is  to  be  gathered  from  that  case 
that  the  judge  may  inquire  into  the  whole  case,  for  the 
purpose  of  seeing  whether  the  plaintiff's  claim  does  or 
does  not  exceed  501.  It  is  frequently  a  difficult  matter  to 
say  whether  a  particular  sum,  which  a  plaintiff  is  willing 
to  allow,  be  a  payment  or  a  set-off;  and  it  may  be  impos- 
sible to  determine  which  of  the  two  it  is,  until  the  whole 
case  has  been  heard. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  R — (After  stating  the  case,  his  Lordship 

proceeded): — The  questions  submitted  by  the  learned 

Judge  are,  whether  the  plaintiffs  could,  by  the  admission 

of  payment,  and  on  introducing  matter  of  set-off,  bring 

^  the  case  within  the  jurisdiction  of  the  court 

Secondly,  whether  the  plaintiffs  ought  to  have  been  al- 
lowed at  the  trial  of  the  cause  to  abandon  so  much  of  the 
sum  of  67Z.  4«.  as  exceeded  the  sum  of  501,  so  as  to  bring 
this  cause  within  the  jurisdiction  of  the  court 

We  are  of  opinion  that  the  learned  judge  was  right  on 
both  points. 

The  jurisdiction  of  the  county  court,  by  the  68th  sect 
of  the  9  &  10  Yict.  a  95,  extends  to  ^'  all  pleas  of  personal 
actions,  where  the  debt  or  damage  claimed  is  not  more 
than  20Z.,  whether  on  balance  of  account  or  otherwise/' 
The  term  ^'  balance  of  account "  means  after  payment  of 
part,  or  after  the  allowance  of  set-off  as  an  item  in  account 
with  the  agreement  of  the  parties,  which  is  equivalent  to 
payment  of  part,  and  not  when  the  plaintiff  claims  more 
than  202.  after  a  simple  set  off.  This  was  so  held  in  Wood- 
hams  V.  Newman  (6)  and  Besunck  v.  Capper  (c)  ;  and  in 

(a)  19  L.  J.,  C.  P.,  269.        (6)  7  C.  B.  664.         (c)  7  C.  B.  669. 


BILABT   TEBM,   16  VICT.  317 

the  latter  case,  where  the  plaintiff  sued  for  202.  only,  as  1863. 
the  balance  of  an  account  originally  of  176Z.,  but  reduced  AvAaos,  App.; 
by  a  proposed  set-off,  the  Court  of  Common  Pleas  granted  ^^'*"»  ^^p- 
ft  prohibition.  Since  that  time,  the  13  &  14  Vict.  c.  61, 
s.  1,  has  extended  the  jurisdiction  to  502.,  subject  to  the 
same  limitations.  In  the  case  now  under  consideration, 
the  plaintiffs  claimed  more  than  602.  Their  demand  was 
for  672.  4a.,  subject  to  a  reduction  by  payment  of  42.,  which 
diminished  it  to  632.  4^.,  and  against  which  they  proposed 
to  allow  what,  on  the  face  of  the  particulars,  was  no  doubt 
a  mere  set  off,  16/.  4(2.  But  this  set  off  had  never  been  al- 
lowed before  action  by  the  defendant,  so  as  to  constitute 
a  part  payment;  nor  did  the  defendant  offer  to  admit  it 
on  the  trial,  at  least  nothing  of  that  sort  is  stated  in  the 
case:  consequently,  it  was  really  a  demand  for  B3L  4«.,  and 
a  demand  on  the  face  of  the  summons,  and  which  the  plain- 
tiffs would  have  to  prove;  and  this  is  a  demand  which 
the  County  Court  had  no  jurisdiction  to  try. 
'  It  was,  however,  contended,  that  the  case  of  Kimpton  v. 
WHley  (a)  laid  down  a  different  doctrine  from  that  on 
which  the  above-cited  cases  proceeded,  and  decided  that  a 
person  might  sue  for  more  than  602.,  and  reduce  his  claim 
afterwards,  by  allowing  a  set-off  or  abandoning  the  excess 
beyond  602.  From  the  report,  in  both  the  Law  Journal 
and  liowndes.  Maxwell,  and  Pollock,  as  to  the  opinions  of 
fFilde,  C.  J.,  and  my  Brothers  Williams  and  Cresswell,  it 
would  appear  that  the  ground  on  which  the  rule  for  a  pro- 
hibition was  discharged  was,  that  the  affidavits  were  not 
sufficient  to  shew  that  there  was  an  excess  of  jurisdiction. 
Hy  Brother  Mavie  is  reported  to  have  added  that,  with 
respect  to  claims  above  202.,  there  was  only  an  implied 
prohibition  from  giving  judgment  for  more  than  that 
amount,  arising  from  the  enabling  clauses  of  the  63rd  and 
68th  sections.    But  this  is  probably  incorrectly  reported, 

(a)  19  L.  J.,  C.  P.,  209;  1  L.  M.  ft  P.  8S0. 
VOL.  VIII.  T  EXOH. 
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1863.  as  it  seems  to  us  at  variance  with  ike  decision  in  Besunek  ▼. 
AvAKDB^App.;  Capper,  and  the  words  of  the  Act  (sect.  58),  that  all  pleas 
Bhod«8,  Re^.  Qf  personal  actions  where  the  debt  or  damage  claimed  is 
not  more  than  201,  may  be  holden  in  the  county  court. 
It  cannot  be  that  the  Judge  may  investigate  claims  to  any 
amount,  provided  his  judgment  does  not  exceed  the  limits 
of  602.  But,  no  doubt,  where  the  plaintiff  claims  a  ba- 
lance of  601  only,  it  may  happen  that  the  Judge  may  have 
to  investigate  demands  to  a  much  larger  amount;  and  if 
there  be  a  part  payment  or  set-oft  agreed  to,  it  may  be 
required  that  the  plaintiff  is  to  prove  a  sum  which  will 
overtop  that  payment  or  set-off,  and  which  may  much  ex- 
ceed 60{.;  but  that  is  made  necessary  by  the  introduction 
into  the  Acts  of  the  term  ^'balance  of  account,''  that  is, 
over  and  above  all  payments;  but  that  is  a  very  different 
case  to  a  claim  of  a  greater  sum,  with  an  offer  of  a  setoff 
of  one  reducing  the  amount  to  or  below  50L 

We  think,  therefore,  that,  according  to  the  decision  in 
these  cases,  the  demand,  originally  exceeding  502.,  and 
being  only  redueed  below  it  by  offering  to  allow  a  set-off 
never  agreed  to  as  a  part  payment,  was  one  over  which  the 
Court  had  no  jurisdiction. 

The  offer  to  abandon  the  excess  at  the  trial  appears  to 
us  to  make  no  difference,  as  the  daim  from  the  first  was 
one  over  which  the  County  Court  had  no  jurisdiction.  In 
that  respect  the  case  differs  from  leaao  v.  Wyld  (a),  where 
the  sum  on  the  face  of  the  summons  and  particulars  did 
not  exceed  602.,  but  was  t^en  out  of  the  jurisdiction  by 
the  proof  that  it  was  a  portion  of  a  debt  originally  exceed- 
ing 602.,  and  then  the  plaintiff  was  permitt^  to  abandon 
the  excess  beyond  502. 

Judgment  affirmed. 

(a)  7  Ezch.  163. 
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1863. 

M*KiNNON  and  Another  v.  Pbnson.  jan.  25. 

vy  ASE. — ^The  declaration,  after-  stating  that  the  defend-  An  action  for 
ant  was  surveyor  of  county  bridges  for  the  county  of  Car-  andT^^iar 
digan,  duly  appointed  according  to  the  statute,  recited  ^"^'ST^'" 
that,  at  the  time  &a,  there  was  a  certain  common  public  ^^^^^t  of  proper 
bridge  in  the  county  of  Cardigan,  in  the  Queen's  common  mSS^  bridge 
highway ;  that  this  bridge  was  not  within  any  city  or  town  ^^^t^^Jj* 
corporate,  and  that  it  could  not  be  known  and  proved  that  «>iinty  survey- 

,,'.-..  -  or,  either  at 

any  hundred,  ridmg,  city,  borough,  or  parish,  or  any  per-  common  law  or 
son  certain,  or  any  body  politic,  ought  of  right  to  make,  43000.  v.  69. 
rebuild,  repair,  or  amend  the  said  bridge;  and  that  the  in- 
habitants of  the  whole  county  of  Cardigan  ought  to  make, 
rebuild,  repair,  and  amend  the  said  bridge  when  and  as 
often  as  it  should  be  necessary,  according  to  the  statute; 
and  that  after  the  passing  of  the  43  Geo.  3,  c.  59,  the  bridge 
became  very  ruinous,  broken,  dangerous,  and  in  great  de- 
cay, for  want  of  upholding,  maintaining,  amending,  and 
repairing,  so  that  the  Queen's  subjects  could  not  pass  the 
same  without  great  danger  &c.  The  declaration  then 
proceeded  to  aver,  that  the  inhabitants  of  the  county  of 
Cardigan,  after  the  passing  of  the  said  statute,  and  up  to 
the  time  of  the  injury  thereinafter  mentioned,  wrongfully, 
unlawfully,  and  negligently  permitted  the  said  bridge  to 
remain  so  ruinous  and  in  decay  as  aforesaid  for  want  of 
upholding  and  repairing,  although  a  reasonable  time  for 
the  said  inhabitants  to  have  upheld  and  repaired  it  had 
elapsed  before  the  said  injury;  that  by  means  of  the  pre- 
mises and  after  the  passing  of  the  said  statute,  one  J. 
M'Eachan,  a  servant  of  the  plaintiffs,  who  was  lawfully 
driving  in  a  carriage  along  the  said  highway  over  the  said 
iMridge,  was  precipitated  with  the  carriage  from  the  bridge 
into  the  water,  whereby  he  was  much  injured;  and  that 
the  plaintiffs  w^re  deprived  of  his  services,  and  also  lost 

t2 
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1863.  certain  goods  which  were  in  the  carriage  at  the  time  of 
the  accident. 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that 
a  reasonable  time  for  the  said  inhabitants  to  have  repaired 
the  said  bridge  had  not  elapsed  before  the  said  injury  oc- 
curred.   Upon  which  pleas  issues  were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Carmarthenshire 
Spring  Assizes,  1862,  the  plaintiffs  obtained  a  verdict  with 
lOOJw  damages. 

In  the  following  Easter  Term,  a  rule  nisi  was  obtained 
to  arrest  the  judgment. 

Bensony  Honyman,  and  Bowen  shewed  cause  in  last 
Trinity  Term  (May  28). — The  objection  to  this  action  is 
founded  on  the  case  of  Russdl  v.  The  Men  of  Devon  (a), 
which  decided  that  no  action  will  lie  by  an  individual 
against  the  inhabitants  of  a  county  for  an  injury  sustain- 
ed in  consequence  of  the  non-repair  of  a  county  bridge. 
The  main  grounds  of  that  decision  were,  that  the  in- 
habitants of  a  county  are  not  a  corporation;  and  that  the 
damages,  if  recoverable,  must  be  levied  on  one  or  two 
individuals,  who  would  have  no  means  of  reimbursing 
themselves  except  by  actions  against  other  inhabitants; 
and  this  would  give  rise  to  a  multiplicity  of  suita  That  in- 
convenience is  obviated  by  the  43  Geo.  3,  c  59,  a  4,  which 
enacts  ''That  the  inhabitants  of  counties  shall  and  may 
sue  for  any  damages  done  to  bridges  and  other  works 
maintained  and  repaired  at  the  expense  of  such  counties 
respectively,  and  for  the  recovering  of  any  property  belong- 
ing to  such  counties,  in  the  name  of  their  surveyor,  and 
also  shall  and  may  be  sued  in  the  name  of  such  surveyor; 
and  no  action  or  prosecution  to  be  brought  or  commenced 
by  or  against  the  inhabitants  of  counties,  by  virtue  of  this 
Act^  in  the  name  of  the  said  surveyor,  shall  abate  or  be 

(a)  2  T.  R.  667. 
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discontinued  by  the  death  or  removal  of  such  sarvejor,  or  IS5Z. 
by  the  act  of  the  surveyor,  without  the  consent  of  the 
justices  at  their  General  Quarter  Sessions  assembled;  but 
the  surveyor  for  the  time  being  shall  be  deemed  the  plain- 
tiff or  defendant  in  such  actions,  as  the  case  may  be:  Pro- 
vided always,  that  every  such  surveyor,  in  whose  name  any 
action  or  suit  shall  be  commenced,  prosecuted,  or  defend- 
ed in  pursuance  of  this  Act,  shall  always  be  reimbursed 
and  paid,  out  of  the  monies  in  the  hands  of  the  treasurer 
of  the  public  stock  of  such  county  respectively,  all  such 
costs  and  charges  as  he  shall  be  put  unto  or  become  charge- 
able with  by  reason  of  his  being  so  made  plaintiff  or  de- 
fendant therein,  and  also  all  the  costs  and  charges  of 
prosecuting  any  indictment  or  indictments  or  other  pro- 
ceedings against  any  person  or  persons  whomsoever.'' 
That  enactment  clearly  enables  the  county-  to  sue  in  the 
name  of  their  surveyor  for  damage  done  to  bridges;  then 
why  may  not  an  individual  who  has  sustained  a  particular 
injury  by  reason  of  the  non-repair  of  a  bridge,  sue  the  coun- 
ty in  the  name  of  their  surveyor?  [Pollock,  C.  B. — It  seems 
to  me  that  the  legislature  never  intended  by  that  statute 
to  create  a  new  liability,  but  only  to  afford  a  more  con- 
venient remedy  against  the  county  when  they  were  liable. 
The  title  does  not  convey  the  least  intimation  of  any  inten- 
tion to  render  the  county  liable  to  an  individual  for  damage 
resulting  from  the  non-repair  of  bridges.]  If  that  were 
so,  the  party  would  be  without  remedy.  [Alderson,  B. — 
In  Bro.  Abr.,  tit.  "  Action  sur  le  Case,"  pi.  93,  it  is  said, 
"  Coen  chymin  est  irrepayer  issint  q  ieo  mire  mon  chiual, 
ieo  naua  ace  f^s  cesty  q  doit  repairer  ceo  car  est  popuF 
et  serra  reforme  p  psentmt  qd  nota  p  Heydone,  et  6  (5 
£.  4.  3);"  that  is,  inasmuch  as  the  highway  ought  to  be 
repaired  by  the  public,  an  injury  arising  from  that  neglect 
cannot  be  the  subject  of  an  action,  but  is  only  ground  for 
the  Crown  interfering.  According  to  the  authority  ofRw- 
sell  V.  The  Men  of  Devon,  the  county  are  not  liable  to  an  ac- 
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1863.  tion  unless  there  is  some  Act  of  Parliament  which  makes 
them  so.  Then,  has  the  43  Geo.  8,  c.  59»  s.  4,  that  effect? 
Now  that  statute  makes  no  allusion  to  this  particular 
matter,  but  only  says  generally,  that  the  inhabitants  of 
counties  may  sue  for  damage  to  bridges  in  the  name  of 
their  surreyor,  ''and  also  shall  and  may  be  sued  in  the  name 
of  such  surveyor/'  The  true  construction  of  that  is,  that^ 
where  the  county  are  liable,  the  action  may  be  brought 
against  the  surveyor;  and  then  there  is  a  provision,  that 
the  surveyor  shall  be  reimbursed  by  the  county.  Suppose 
the  person  injured  had  died,  could  the  surveyor  have  been 
indicted  for  manslaughter?  There  is  strong  ground  for 
holding  that  the  statute  applies  only  to  such  proceedings, 
whether  civil  or  criminal,  as  the  inhabitants  of  counties 
were  previously  liable  to.]  The  reason  why,  at  common 
law,  an  action  would  not  lie  against  the  inhabitants  of  a 
county,  was  the  difficulty  as  to  the  mode  of  suing  them; 
it  is  therefore  reasonable  to  conclude,  that  this  statute 
was  passed  with  the  express  object  of  obviating  that  diffi- 
culty. Where  a  person  is  bound  to  repair  ratione  tenune, 
and  another  sustains  an  injury  through  his  neglect,  the 
latter  may  maintain  an  action  in  respect  of  that  injury, 
notwithstanding  the  former  is  also  liable  to  an  indictment 
It  is  a  maxim  of  law,  that  wherever  there  is  a  wrong, 
there  is  also  a  remedy.  [PcUocky  C.  B. — That  is  not  uni- 
versally true.  Piatt,  R — Aahhursty  J.,  alludes  to  that  in 
his  judgment  in  Russell  v.  The  Men  of  Devon,  and  observes, 
that  ''  there  is  another  general  principle  of  law  which  is 
more  applicable  to  this  case :  that  it  is  better  that  an  indi- 
vidual should  sustain  an  injury,  than  that  the  public 
should  suffer  an  inconvenience/']  If  the  law  casts  any 
duty  upon  a  person  which  he  refuses  or  fails  to  perform, 
he  is  answerable  in  damages  to  those  whom  his  refusal  or 
failure  injures:  AMyy  v.  Whiteip),  Ferguson  v.  The  EaH 

(a)  2  Ld.  Raym.  938;  1  Bro.  P.  C.  62. 
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ofKinnwUifl).  In  Co.  Litt  56.  &,  it  is  said, ''  If  the  leasee  1868 
be  disturbed  of  this  way  which  the  kw  doth  give  unto 
him,  he  shall  have  his  action  upon  the  case,  and  recover 
his  damages,  and  this  action  the  law  doth  give  unto  him; 
for,  whensoever  the  law  giveth  anything,  it  giveth  also  a 
remedy  for  the  same."  [Alderaoriy  B. — ^No  doubt,  where  a 
person  sustains  an  injury  through  the  wrongful  act,  either  of 
an  individual  or  of  a  corporation,  he  may  recover  from  them 
compensation  in  damages.  But  the  only  way  in  which  the 
inhabitants  of  a  county  can  be  compelled  to  repair,  is  by 
presentment  or  indictment  If  the  declaration  merely 
charges  the  county  with  not  repairing  within  a  reasonable 
time,  it  is  doubtful  whether  it  shews  any  liability  at  all; 
for  they  are  not,  like  an  individual,  bound  to  repair  with- 
in a  reasonable  time,  but  upon  presentment  Indeed,  this 
very  statute  contains  a  proviso,  that  no  money  shall  be 
applied  to  the  repair  of  bridges  until  after  presentment 
(sect  3).  That  confirms  my  view  of  the  law,  which  the 
passage  in  Brooke's  Abridgment  shews  was  the  law  at  that 
time.]  In  Thomas  v.  Borrd  (6),  the  Court  considered  that 
no  action  would  lie  against  a  county,  because  there  was  no 
person  who  could  be  sued;  and  they  say  that,  "where 
there  is  no  person  against  whom  to  bring  the  action,  it  is 
as  if  a  man  be  damaged  by  one  that  cannot  be  known/' 
As  a  general  rule,  an  action  lies  for  a  neglect  in  doing  that 
which  by  law  a  person  ought  to  do :  Com.  Dig.  "Action  up- 
on the  Case  for  Negligence''  (A  3),  Steinson  v.  Heath  (o)- 
In  Hmley  v.  The  Mayor  of  Lym4  Regis  (d)  the  princi- 
ple was  distinctly  recognised,  that,  wherever  an  indict^ 
ment  lies  for  non-repair,  an  action  on  the  case  will  lie  at 
the  suit  of  a  party  sustaining  any  peculiar  damage.  The 
43  Geo.  3,  c.  59,  ought  to  be  construed  so  as  to  extend  the 
remedy:  Heydona  caseifi).     The  words  "such  costs  and 

(a)  9  a.  &  F.  251.  (flO  6  Bing.  91;  in  error,  1  Bing., 

{h)  Vaugh.  340.  N.  C,  222;  8  BUgh,  N.  S.,  690. 

(c)  3  Lev.  400.  W  3  Kep.  7  b. 
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1863.  charges/"  in  the  4th  section,  mean  any  expenses  which  the 
sunrejor  may  incur  by  reason  of  his  suing  or  being  sued. 
Under  the  Statute  of  Gloucester  (6  Edw.  1,  c.  I),  he  would 
not  be  liable  to  costs  unless  damages  were  recovered  against 
him.  The  objection,  that  the  inhabitants  might  rary  be- 
tween the  time  of  action  and  judgment,  would  equally  ap- 
ply to  an  indictment  or  to  proceedings  upon  the  Statutes 
of  Hue  and  Cry. — They  also  referred  to  56  Geo.  3,  c.  143, 
8.  5,  and  12  Geo.  2,  c.  29. 

Knowlea  And  Davison  in  support  of  the  rule  (Nov.  13). — 
The  question,  whether  the  present  action  can  be  maintain- 
ed, will  be  found  ultimately  to  depend  upon  the  true  con- 
struction of  the  43  Gea  3,  c.  59.  The  authorities  shew  that, 
prior  to  that  statute,  no  action  could  have  been  maintained 
in  such  case;  and,  although  the  passage  from  Yaughan,  p. 
840,  cited  by  the  plaintiffs'  counsel,  is  in  their  favour,  yet 
the  more  modern  decision  otRuasdl  v.  The  Men  ofDevan(a)f 
which  was  precisely  similar  to  the  present  case,  was  a  de- 
cision before  the  statute,  that  the  inhabitants  of  the  county 
could  not  be  sued  for  an  injury  sustained  by  an  individual, 
in  consequence  of  a  county  bridge  being  out  of  repair. 
That  decision  was  pronounced  in  the  year  1788,  and  con- 
sequently the  statute  of  43  Geo.  3,  c.  59,  which  was  not 
passed  until  fifteen  years  afterwards,  could  not  have  been 
intended  to  remove  the  grievance  which  the  decision  in 
Russell  V.  The  Men  of  Devon  might  shew  to  exist  That  sta- 
tute was  in  truth  passed  with  a  view  to  remove  doubts  which 
had  arisen  as  to  the  extent  of  the  liability  of  the  inhabitants 
of  the  county  to  improve  such  bridges  as  were  not  sufficient- 
ly commodious  to  the  publia  This  appears  by  the  recital 
contained  in  the  Ist  section  of  the  Act  In  the  case  of 
The  Inhabitants  of  the  County  of  Cumberland  v.  The  KingQi), 
which  was  decided  in  the  month  of  April,  1803,  it  was 

(o)  2  T.  R.  667.  (6)  3  Bos.  &  P.  354. 
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doubted  whether  the  persons  who  were  bound  to  repair  a 
bridge,  were  also  bound  to  widen  it;  and  in  June  following 
ihe  statute  was  passed.  From  these  facts,  it  is  clear  what 
the  view  was  which  the  legislature  had  in  passing  this  Act. 
By  the  1st  section,  surveyors  of  county  bridges  have  the 
same  powers  vested  in  them,  for  the  purpose  of  obtaining 
materials  for  the  repairs  of  bridges,  and  certain  other  mas- 
ters, as  surveyors  of  highway  had  under  the  13  Geo.  3,  c.  78. 
The  2nd  section,  which  empowers  justices  at  General  Quar- 
ter Sessions  to  direct  bridges  to  be  widened  and  improved, 
contains  an  important  proviso,  "  that  no  money  shall  be 
applied  to  the  amendment  or  alteration  of  any  such  bridge 
or  bridges,  until  presentment  shall  have  been  made  of  the 
insufficiency,  inconveniency,  or  want  of  reparation  of  such 
bridge  or  bridges,  in  pursuance  of  some  or  one  of  the  sta- 
tutes made  and  now  in  force  concerning  public  bridges.'' 
This  declaration  may,  therefore,  perhaps  be  objectionable 
in  omitting  to  state  that  a  presentment  haabeen  made. 
[Benson  referred  to  Rex  v.  Houldgrave  (a),  to  shew  the  ob- 
ject of  this  section.]  The  question  then  will  be,  whether 
the  4th  section  gives  the  additional  remedy  which  the 
plaintiffs  now  seek  to  enforce.  It  is  submitted  that  the 
4th  section  does  not  make  the  inhabitants  of  the  county 
a  corporation  for  all  purposes,  but  that  it  merely  makes  it 
lawful  for  them  to  sue  and  be  sued  in  the  name  of  the  sur- 
veyor in  the  two  following  cases:  namely,  where  "damage 
is  done  to  bridges  and  other  works  maintained  and  repaired 
at  the  expense  of  such  counties  respectively,  and  for  the 
recovery  of  any  property  belonging  to  such  counties." 
This  section,  therefore,  does  not  create  any  new  liability, 
except  in  those  cases  where  new  powers  are  given  to  the 
county  by  the  other  sections  of  the  Act  In  such  cases, 
the  surveyor  is  a  mere  nominal  party,  and  is  pointed  out 
by  the  legislature  as  the  party  to  sue  and  be  sued.     Sup- 

(a)  1  B.  ^  Aid.  312. 
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1653.  poae,  for  instance^  that  a  contract  were  entered  into  by 
the  surveyor,  under  the  direction  of  the  Justices  at  Quarter 
Sessions,  there  the  surveyor  would  be  acting  for  the  in- 
habitants of  the  county,  and  mi^t  be  sued  for  a  breach 
of  that  contract  The  remedy  here  may  be  by  indictment, 
but  the  statute  does  not  give  this  additional  remedy  against 
the  inhabitants  of  the  county.  Lord  Kenyon^  C.  J.,  in 
Ru88ell  V.  The  Men  of  Devon,  observed,  that  it  would  be  a 
great  hardship  to  those  persons  who  became  inhabitants 
of  the  county  after  the  injury  sustained  and  before  judg- 
ment, to  be  compelled  to  contribute  their  proportion. 
[Parke,  B. — ^Would  not  that  observation  be  equally  ap- 
plicable to  the  case  of  a  proceeding  by  indictment?]  In 
Harris  v.  Baker,  the  trustees  of  a  public  road  were  re- 
quired by  Act  of  Parliament  to  place  lamps  along  the  road, 
and,  from  the  want  of  such  lights,  the  plaintiff's  wife  fell 
in  the  road  and  was  injured;  and  it  was  held  that  the  ac- 
tion was  not  maintainable  against  the  trustees.  Lord  EIr 
lenborough,  C.  J.,  said,  '*  If,  by  omitting  to  put  up  lamps 
where  it  is  necessary,  they  are  guilty  of  a  breach  of  public 
duty,  they  may  be  indicted  for  it.  But  to  hold  that  every 
trustee  of  a  road  is  liable  in  damages  for  such  an  accident 
as  this,  would,  I  conceive,  be  going  further  than  any  case 
warrants.''  The  54  Qeo.  3,  c.  90,  was  passed  for  the  pur- 
pose of  amending  the  43  Geo.  3,  c.  69^  but  it  does  not 
throw  much  additional  light  upon  this  question. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  against  the  defend- 
ant, as  surveyor  of  a  county  bridge,  for  a  pa|:ticular  dam- 
age sustained  by  the  plaintiffs  in  consequence  of  a  want 
of  repair  of  a  county  bridge.  The  pleas  were,  first,  not 
guilty;  and  secondly,  that  a  reasonable  time  for  the  re- 
pair of  the  bridge  had  not  elapsed  before  the  alleged  in- 
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jury. — A  verdict  passed  for  the  plaintiffs,  and  this  was  a        ISAS. 
motion  in  arrest  of  judgment 

The  only  question  is,  whether  an  action  for  a  personal 
and  peculiar  damage^  resulting  to  the  plaintiffs  from  the 
want  of  proper  repair  to  a  coimtj  bridge,  will  lie  against 
the  county  suirejor. 

There  is  no  doubt  of  the  truth  of  the  general  rule,  that, 
where  an  indictment  can  be  maintained  against  an  indi- 
Tidual  or  a  corporation,  for  something  done  to  the  general 
damage  of  the  public,  an  action  on  the  case  can  be  main- 
tained for  a  special  damage  thereby  done  to  an  indivi- 
dual, as  in  the  ordinary  case  of  a  nuisance  in  the  highway 
by  a  stranger  digging  a  trench  across  it,  or  by  the  default 
of  the  person  bound  to  repair  ratione  tenursB.  Upon  this 
ground  the  Corporation  of  Lyme  Regis  were  held  to  be 
bound  to  compensate  an  individual  for  the  loss  sustained 
by  non-repair  of  sea-walls,  in  a  case  which  was  decided 
by  the  Court  of  Common  Pleas,  5  Bing.  91, — ^the  Court  of 
King's  Bench,  3  B.  &  Ad.  77,  93,  in  error, — and  finally  by 
the  House  of  Lords,  8  Bligh,  690  (a).  But  it  has  been 
held  that  no  such  action  on  the  case  would  lie  against  the 
inhabitants  of  a  county  for  a  special  injury  sustained  by  a 
plaintiff  by  reason  of  their  neglect  to  repair  a  county 
bridge:  Russell  v.  The  Men  of  Devon  (p).  We  think  it 
clear,  on  the  full  consideration  of  that  case,  that  the  only 
reason  why  the  action  would  not  lie  was,  because  the  in- 
habitants of  the  county  were  not  a  corporation,  and  could 
not  be  sued — a  difficulty  which  was  got  rid  of  in  the  case 
of  the  statutes  of  Hue  and  Cry,  by  giving  a  specific  remedy 
against  the  hundred. 

We  have,  then,  to  decide,  whether  the  4th  section  of 
the  43  Geo.  3,  c.  59,  removes  that  difficulty,  and  gives  a 
remedy  to  the  injured  party  against  the  county  by  suing 
the  surveyor.    The  section  provides  (his  Lordship  read 

(a)  HeitUy  V.  Mayor  ofLt/me  JlegU.,  ubi  supr^.       (6)  2  T.  R.  667. 
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1853.  the  section).  After  much  doubt  and  deliberation,  we 
think  that  this  section  does  not  enable  the  plaintiffs  spe- 
cially injured  to  sue  the  county. 

The  occasion  on  which  the  Act  of  Parliament  was 
passed,  was  the  doubt  which  had  arisen  shortly  before  in 
the  House  of  Lords,  in  the  case  of  The  InhabitarUs  of  Cumr 
berland  y.  Rex  (a),  April,  1803,  whether  the  inhabitants 
of  a  county  were  bound,  not  only  to  repair,  but  also  to 
widen  a  county  bridge;  and  one  of  the  objects  of  the  Act 
was  to  settle  that  question. 

The  2nd  section  gives  power  to  the  quarter  sessions 
to  widen  bridges,  and  authorises  the  surreyor  to  contract 
for  land  for  that  purpose,  as  the  surveyor  of  the  highways 
is  authorised  by  the  13  Geo.  3,  c.  78.  This,  however,  was 
not  the  only  object.  The  1st  section  gives  to  the  county 
surveyor  the  same  power  as  a  parish  surveyor  of  high- 
roads had  to  get  materials  and  the  like. 

The  3rd  section  gives  the  property  in  all  materials 
and  tools  purchased  by  order  of  the  justices,  or  belonging 
to  the  county,  to  the  county  surveyor  of  bridges,  in  whom 
the  property  may  be  laid  in  actions  or  indictments. 

The  clause  in  question,  giving  the  power  of  indicting 
and  being  indicted,  suing  and  being  sued,  follows  the 
3rd;  and  the  sole  question  is,  what  is  the  true  mean- 
ing of  that  part  of  the  clause,  which  enacts  that  counties 
may  be  sued  in  the  name  of  the  surveyor.  The  first 
part  gives  a  remedy  by  action  to  the  county,  where  it  had 
none  before,  for  the  injury  to  bridges,  and  that  in  the 
name  of  the  surveyor:  it  follows  up  and  gives  effect  to  the 
preceding  section,  by  giving  a  right  of  action  to  the  coun- 
ties in  the  same  name  for  the  damage  done  to  the  property 
given  to  them  by  the  3rd  section,  as  well  as  any  other  pro- 
perty they  might  have  by  law. 

What  is  the  meaningof  the  second  part,  which  directs  that 

(a)  3  Bob.  &  P.  354. 
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counties  may  be  sued  in  the  same  name?  Had  the  intention  1853. 
of  the  legislature  been  to  constitute  a  new  liability  in  coun- 
ties to  actions,  to  which  they  were  not  liable  by  common  law, 
and  so  to  provide  a  remedy  for  individuals  who  suffer  by 
their  default,  the  obvious  course  would  have  been  to  re- 
cite the  grievance,  and  provide  for  the  remedy  in  express 
term&  Nothing  equivalent  to  this  is  done,  and  there  is 
nothing  to  lead  one  to  believe  that  this  supposed  defect  of 
justice  was  in  their  contemplation  at  all  On  the  contrary, 
it  is  probable  that,  if  it  had  been,  the  legislature  would 
not  have  confined  the  remedy  to  complaints  against  coun- 
ties, but  would  have  extended  it  to  complaints  against 
hundreds,  or  other  districts  liable  to  the  repair  of  bridges, 
or  t«  parishes  or  other  places  liable  to  the  repair  of  roads, 
with  respect  to  whose  defaults  individuals  may  have  just 
the  same  ground  of  complaint,  and  more  frequent  occa- 
sion to  complain.  It  may  safely  therefore  be  laid  down 
that  the  present  case  was  not  in  the  contemplation  of  the 
legislature.  But  it  may  be  said,  nevertheless,  that  those 
words  ought  to  be  construed,  according  to  the  established 
rules  of  construction,  to  have  that  effect;  forewords  are  not 
to  be  treated  as  inoperative,  if  by  reasonable  intendment 
they  can  be  made  operative;  and,  as  there  was  no  case  in 
which,  independently  of  this  clause,  an  action  would  lie 
against  the  county  for  any  cause  whatever  at  common  law, 
or  under  the  other  clauses  of  the  Act,  the  words  ought  to 
be  construed  to  give  a  right  of  action,  to  be  exercised  by 
suits  against  the  surveyor  in  all  cases  in  which  the  county 
had  been  guilty  of  a  default,  for  a  special  and  peculiar  in- 
jury. But  it  is  to  be  observed  that,  under  the  Act,  the 
surveyor  is  not  to  be  indemnified  against  the  damages  he 
has  been  made  liable  to  pay,  but  only  as  to  his  costs  and 
charges;  and  it  is  not  likely  that  the  legislature  meant 
him  to  be  obliged  to  pay  more  than  he  could  be  reimbursed 
by  the  county  iund.  It  may  therefore  reasonably  be  con- 
sidered, that  the  legislature  supposed  there  was  some  case 
where  the  county  was  liable  at  common  law,  and  might 
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have  execution  against  it  for  the  damagesy  though  in  truth 
there  is  none;  or  that  the  suryejor  might  be  suable  on 
behalf  of  the  county,  upon  a  contract  for  the  purchase  of 
land  under  the  2nd  section,  as  he  would  have  to  sue  upon 
it,  and  have  costs  to  pay;  whilst  the  sum  or  damages  to  be 
recovered  from  him  would  have  to  be  levied  by  two  justices 
under  the  powers  of  the  13  Geo.  3,  c.  78,  incorporated  into 
this  Act  by  reference  by  the  2nd  section  of  the  Act  43 
Gko.  8.  This  view  of  the  case  will  make  the  provisions  of 
the  Act  consistent  And,  upon  the  whole,  in  the  absence 
of  any  proof  from  the  Act  itself  that  the  case  was  in  the 
contemplation  of  the  legislature,  and  with  a  strong  in- 
ference to  the  contrary,  we  think  the  more  reasonable  con- 
struction of  the  Act  of  Parliament  is,  that  it  does  not  ex- 
tend to  give  a  right  of  action  in  this  case.  We  have,  there- 
fore, come  to  the  conclusion  that  the  judgment  ought  to 
be  arrested. 

Rule  absolute. 


Jan.  26. 


The  master  of 
a  yenel  haa  no 
power  to  chai*ge 
tuB  owner  bj 
signing  bills  of 
lading  for  a 
greater  quantity 
of  goods  than 
those  on  board. 


HuBBERSTT  and  Another  v.  Ward. 

Trover  for  145  quarters  of  wheat 

Pleas. — ^First,  not  guilty;  secondly,  that  the  wheat  was 
not  the  property  of  the  plaintiffs. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1852,  the  following  facts  appeared:— The 
plaintiffs  were  merchants  at  Hull,  and  the  defendant  was 
the  owner  of  a  sloop  called  the  "Celerity,"  of  which  one 
Simpkin  was  master.  In  the  beginning  of  April,  1852, 
one  Potterin,  having  undertaken  to  load  the  "  Celerity "' 
with  wheat,  to  be  exported  to  Antwerp,  put  on  board 
a  portion  thereof,  consisting  of  229^  quarters.  Hans, 
Marcher,  &  Co.,  of  Hull,  having  made  advances  to  Pot- 
terill  upon  this  wheat,  on  the  ^rd  of  April  Simpkin  signed 
a  bill  of  lading  for  the  same  as  shipped  by  Hans,  Marcher, 
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fe  Co.y  and  deliverable  at  Antwerp  to  Messrs.  Eemy  I86a 
PrfereA  On  the  13th  of  April  Potterill  put  on  board  75 
quarters  more,  upon  which  Simpkin  signed  a  bill  of  lading 
making  it  deliverable  at  Antwerp  to  Potterill  or  order. 
On  the  following  day,  Potterill  obtained  advances  from 
the  plaintifiB  up<m  the  75  quarters,  and  the  bill  of  lading 
was  indorsed  by  Potterill  to  them  as  a  security.  Between 
the  13th  and  16th,  a  further  quantity  of  70  quarters  was 
shipped  by  Potterill,  and,  according  to  the  plaintiffs'  evi- 
dence, a  similar  bill  of  lading  was  signed  by  Simpkin. 
On  the  17th  this  bill  of  lading  was  also  indorsed  by  Pot- 
terill to  the  plaintiffs,  as  a  security  for  advances  made  on 
the  70  quarters.  After  this  transaction  took  place,  Hans, 
Marcher,  &  Co.,  to  whom  the  229^  quarters  had  been 
pledged,  were  applied  to  by  Potterill  for  an  advance  upon 
the  two  parcels  of  75  and  70  quarters.  Hans,  Marcher,  & 
Co.,  in  consequence,  requested  Simpkin  to  sign  a  bill  of 
lading  for  145  quarters,  which  he  at  first  refused  to  do, 
alleging  that  in  such  case  he  would  be  signing  for  more 
wheat  than  he  had  on  board.  On  the  following  day,  how- 
ever, at  the  request  of  Potterill,  and  upon  his  pretending 
to  destroy  the  bill  of  lading  for  75  quarters,  Simpkin 
signed  a  bill  of  lading  for  145  quarters,  as  shipped  by 
Hans,  Marcher,  &  Co.,  deliverable  at  Antwerp  to  Eemy 
Fr^res,  which  bill  of  lading  was  delivered  to  Hans,  Marcher, 
&  Co.,  who  made  advances  upon  it.  Simpkin  stated  at 
the  trial  that  he  did  not  sign  the  bill  of  lading  for  70 
quarters;  and  it  was  suggested  on  the  part  of  the  defend- 
ant that  the  signature  to  that  bill  of  lading  was  forged  by 
Potterill,  who  had  absconded.  On  the  28th  of  April,  the 
cargo  arrived  at  Antwerp,  and  was  delivered  to  Messrs. 
Eemy  Fr^res,  under  the  bills  of  lading  for  2294  &iid  145 
quarters.  The  plaintiffs  afterwards  sent  to  Antwerp,  and 
demanded  possession  of  the  145  quarters  under  the  two  bills 
of  lading  for  75  and  70  quarters,  but  were  informed  by 
the  master  that  he  had  already  delivered  them  to  Messrs. 
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10^3*^  Kemy  Frferea  The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  bills  of  lading  for  75  and  70  quarters  were 
genuine  or  forged  documents;  and  the  jury  being  of  opin- 
ion that  they  were  both  genuine,  his  Lordship  directed  a 
Terdict  for  the  plaintiffs. 

Watson,  in  the  following  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection ;  against  which 

Unihank  shewed  cause  (Jan.  13). — First,  it  is  conceded 
that  the  master  of  a  ship  who  signs  bills  of  lading  for  goods 
which  have  never  been  shipped,  is  not  the  agent  of  the 
owner,  so  as  to  render  him  responsible  to  persons  who 
make  advances  upon  the  faith  of  the  bills  of  lading  so 
signed:  Orant  v.  Norway  {a).  But  it  is  submitted  that 
the  master  is  the  agent  of  the  owner  to  give  bills  of  lading 
for  goods  on  board.  Here  the  master  acted  carelessly  in 
signing  a  second  bill  of  lading  for  the  same  goods,  but 
the  owner  is  nevertheless  bound  by  his  act  If  a  master 
improperly  stows  away  goods  so  that  they  are  damaged, 
no  doubt  the  owner  is  liable.  In  like  manner,  the  duty  of 
the  master  is  to  take  due  and  proper  care  in  signing  bills 
of  lading,  and  if  he  acts  negligently  and  exceeds  his  autho- 
rity, the  owner  is  responsible.  [PoUocky  C.  B. — If  the 
master  cannot  sign  bills  of  lading  for  goods  not  on  board, 
it  follows  that  he  cannot  sign  for  a  greater  quantity  than  are 
on  board.  When  once  he  has  signed  to  the  extent  of  the 
goods  on  board,  his  authority  quoad  those  goods  is  gona] 
The  master  ought  to  have  ascertained  whether  the  bills  of 
lading  for  75  and  70  quarters  had  in  fact  been  destroyed, 
before  he  signed  that  for  145  quarters;  but  the  act  done 
was  within  the  scope  of  his  authority,  though  negligently 
executed.    In  Howard  v.  Tudcer  (6),  goods  being  shipped 

(a)  10  C.  B.  666.  (6)  1  R  &  Ad.  712. 
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in  India  for  London,  on  account  of  a  person  there,  the  bill  1863. 
of  lading  was  forwarded  to  him,  and  he  indorsed  it  over 
for  value.  The  bill  of  lading  signed  by  the  captain  stated 
the  freight  to  have  been  paid  in  Bengal;  bat  it  was  found, 
after  the  above  transfer  had  taken  place,  that  through  de- 
fault of  the  shipper  freight  had  never  been  paid;  and  it  was 
held  that  the  shipowners  who  detained  the  goods  could 
not  claim  payment  of  the  freight  from  the  assignees  of  the 
bill  of  lading.  [PoUock,  C.  B. — ^That  case  proceeded  on 
this  principle,  that  the  captain  was  authorised  to  receive 
the  freight;  and  if  he  chose  to  sign  such  a  bill  of  lading 
without  being  paid,  that  was  a  matter  between  him  and 
his  employer;  but  that  third  persons,  who  took  the  bill  of 
lading  upon  the  faith  of  his  incorrect  statement,  ought  not 
to  suffer  loss  by  it.] — Secondly,  the  title  of  the  plaintiffs 
was  complete  before  the  master  signed  the  bill  of  lading 
for  145  quarters.  The  indorsement  to  the  plaintiff  of  the 
biUs  of  lading  for  75  and  70  quarters  was  equivalent  to  a 
delivery  of  the  wheat  to  them;  and  from  that  time  the 
defendant  must  be  considered  as  having  held  it  as  their 
agent:  Hawes  v.  Watson  (a),  OiUett  v.  HUl  (b).  The  plain- 
tiffs could  not  maintain  an  action  on  the  case  for  the  non- 
delivery :  Howard  v.  Shepherd  (c). 

T.  Jones,  in  support  of  the  rule. — ^The  bill  of  lading  for 
145  quarters  was  obtained  from  the  master  by  the  fraud 
of  Potterill,  under  whom  the  plaintiffs  claim.  Bates  v. 
Todd  (d)  shews  that  a  bill  of  lading  is  not  conclusive  be- 
tween the  shippers  of  the  goods  and  the  owners  of  the  ship, 
but  that  the  owners  might  shew  that  less  goods  than  those 
specified  in  the  bill  of  lading  were  shipped,  the  master, 
who  signed  the  bill  of  lading,  having  been  misled  by  the 
fraud  of  the  agent  of  the  shippers.     In  Caldwell  v.  Ball  (e) 

(a)  2  B.  &  C.  540.  (d)  1  Moo.  &  Bob.  106. 

(b)  2 C.  &  M.  630.  («)  1  T.  B,206. 

(c)  9  C.  B.  297. 
VOL.  VIII.  Z  BXOH, 
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it  was  held  that,  where  several  bills  of  laiding  have  been 
signed  of  different  imports,  no  reference  is  to  be  had  to  the 
time  when  they  were  signed  by  the  captain,  but  the  person 
who  first  gets  one  of  them  by  a  legal  title  from  the  owner 
or  shipper  has  a  right  to  the  consignment.  Orant  v.  JSTor- 
ioay  (a)  is  an  authority  against  the  proposition  that  the 
owner  is  bound,  when  the  master  signs  bills  of  lading  for 
a  greater  quantity  of  goods  than  are  shipped. 

Cur.  adv.  vult 

Pollock,  0.  B.,  now  said — In  this  case  we  are  of  opin- 
ion that  the  rule  ought  to  be  discharged.  We  think  that» 
when  a  captain  has  signed  bills  of  lading  for  a  cargo  that 
is  actually  on  board  his  vessel,  his  power  is  exhaust-ed;  he 
has  no  right  or  power,  by  signing  other  bills  of  lading  for 
goods  that  are  not  on  board,  to  charge  his  owner.  On  the 
present  occasion,  it  appears  that  the  action  was  brought  in 
respect  of  bills  of  lading  which  had  clearly  a  priority  of 
claim;  and  we  think  the  verdict  was  right,  and  that  the 
rule  for  a  new  trial  ought  to  be  discharged. 

Rule  discharged 
(a)  10  C.  B.  665. 
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18ft3. 

Watson  v.  Waud.  ^^^^  ^^• 

X  ROVER  for  goods  and  chattels:  there  was  also  a  The  defendant, 
count  for  an  excessive  distresa — Plea,  not  guilty  (by  sta-  a^^^to^the 

tute\  plaintiff  certain 

^  premises  from 

At  the  trial,  before  Lord  Campbell^  C.  J.,  at  the  last  thei5thofMay, 

Yorkshire  Summer  Assizes,  the  following  facts  appeared :  yearly  rent  of 

—The  defendant  advertised  to  be  let  a  public  house,  J^  ^oruA 

some  cottages,  and  five  acres  of  grass  land,  all  of  which  ^d  May  uth. 

These  premises 

one  Walmsley  occupied  as  tenant  from  year  to  year,  under  had  been  let  to 
a  tenancy  expiring  on  the  13th  of  May,  1851,  the  cottages  nai'cy  expiiS 
being  occupied  by  his  under-tenants.  These  tenements  ^8.^*1^5?*^^ 
had  previously  been  occupied  by  one  Clayton.  Walmsley  who  had  omit- 
gave  notice  to  quit  on  that  day  to  all  the  under-tenants,  notice  to  qoitto 
except  a  Mrs.Richardson.  On  the  Uth  of  May,  1861,  the  de-  ^^^^^oZ 
fendant  agreed  with  the  plaintiff  to  demise  to  him  all  the  copied  a  cottage 

°         ^  *  atayeariyrent 

premises  occupied  by  Clayton  (including  Mrs.  Richardson's  otBL;  and,  in 
cottage)  from  the  following  day,  at  the  yearly  rent  of  145?.,  Se^S^ 
payable  on  the  14th  of  November  and  14th  of  May,  until  J^^p^^^^^ 
a  six  months'  notice  to  quit,  expiring  at  any  time  of  the  ^[  ^^^  p^  ^^ 

the  premises* 

year,  should  be  given.  Mrs.  Richardson  continued  in  pos-  it  was  then 
session  of  the  cottage  let  to  her  at  51  a  year,  and  possession  ^^J^t  * 
could  not  be  civen  to  the  plaintiff  pursuant  to  the  defend-  ^©oid  receive 

o  r  r  fi^m  thg  under- 

ant's  agreement  to  let ;  and  the  plaintiff's  endeavours  to  get  tenant  rent  for 
her  out  were  ineffectual  The  plaintiff,  however,,  entered  and  deduct  that 
and  enjoyed  all  the  rest  of  the  property;  and  in  October,  ^nt^^h^^d 
1 851,  before  the  first  half  year's  rent  became  due,  the  plain-  *>'^«  ^iL 
tiff  and  defendant  met  together,  when  the  plaintiff  complain-  and  that  the 
ed  that  he  could  not  get  Mrs.  Richardson  out  of  the  cottage,  J^y  70^.to°the 
and  desired  the  defendant  to  bring  an  ejectment  against  fjjfj^^of Nor 
Walmsley,  the  prior  tenant  to  himself;  which  the  defend'*  I85i,andi4th 

,,;,„.  ,        ,      1     ,     .  .  /.I,   of  May,  1862: 

ant  declmed,  alleging  that  he  had  given  possession  of  all  ^Heid,  that 

such  agreement 
operated  as  a 

new  demise;  and  that  the  defeodant  was  entiiled  to  distrain  for  70^,  which  became  due  on  the  Uth 

of  NoTemher, 

z2 
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185a  he  had  let  to  the  plaintiff.  To  settle  this  dispute,  the  de- 
fendant and  the  plaintiff  agreed  that  the  defendant  was  to 
receive  from  Mrs.  Richardson  rent  for  two  half-years,  and 
deduct  that  5^  from  the  rent  to  be  paid  for  the  whole  by 
the  plaintiff;  and  that  the  plaintiff  was  to  pay  702.  to  the 
defendant  on  the  14th  of  Noyember,  1851,  and  on  the  14th 
of  May,  1852. 

It  was  objected,  on  behalf  of  the  plaintiff,  that,  accord- 
ing to  the  authority  of  Neale  v.  Mackenzie  (a),  the  defend- 
ant had  no  right  to  distrain.  On  the  part  of  the  defend- 
ant, it  was  submitted,  that  the  agreement  for  the  two  half 
years  operated  as  a  good  demise  of  all  the  premises  except 
Mrs.  Richardson's.  The  learned  Judge  was  of  opinion  that 
there  was  no  such  new  demise,  but  that  the  agreement  for 
the  two  half  years  was  only  an  arrangement  as  to  the 
mode  of  payment  of  the  original  rent  during  that  period, 
Mrs.  Richardson's  cottage  being  still  considered  part  of  the 
demised  premises;  and  his  Lordship  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  such  agreement  gave  a  right  to  distrain. 
A  rule  nisi  having  been  obtained  accordingly, 

Rew  {Watson  with  him)  shewed  cause  in  last  Michaelmas 
Term  (Nov.  22). — The  distress  was  unlawful  The  agree- 
ment of  the  14th  of  May,  1851,  was  for  the  demise  of  the 
whole  of ^he  tenements,  atone  entire  rent  ofl45{.  But, when 
that  agreement  was  entered  into,  Mrs.  Richardson  was  in 
lawful  possession  of  her  cottage  as  tenant  to  the  defendant ; 
therefore,  as  to  that  part  of  the  premises,  the  demise  was 
void,  for  the  defendant  was  unable  to  confer  any  interest 
in  it  Since  the  plaintiff  never  had  possession  of  that  part» 
BO  rent  whatever  was  due,  for  he  never  had  the  considera- 
tion for  the  entire  rent,  and  no  ascertained  sum  was  re- 

(a)  1  M.  &  W.  747. 
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served  for  the  residue  of  the  premises.  The  case  falls  pre-  1853. 
cisely  within  the  authority  of  Neale  v.  Mackenzie  (a).  It 
is  said,  however,  that  the  agreement  for  the  two  half-years 
operated  as  a  new  demise.  But  that  was  merely  an  ar- 
rangement as  to  the  mode  in  which  the  rent  previously  re- 
served was  to  be  paid.  The  object  of  the  parties  was  not 
to  apportion  the  rent  or  create  a  new  tenancy,  but  to  carry 
into  effect  the  original  agreement  Crowley  v.  Vitty  (b) 
shews,  that  a  mere  parol  agreement  by  a  landlord  to  accept 
a  reduced  rent  will  not  operate  as  a  new  demise.  Here 
there  was  a  valid  agreement  in  respect  of  the  entire  pre- 
mises, and  upon  which  a  right  of  action  accrued  to  the 
plaintiff,  and  that  could  not  be  avoided  by  a  subsequent  pa- 
rol agreement :  Ooss  v.  Lord  Nugent  (c).  Besides,  the  parol 
agreement  is  void  within  the  4th  section  of  the  Statute 
of  Frauds  (29  Oar.  2,  c.  3),  since  it  is  an  agreement  for  a 
future  interest  in  land :  Inman  v.  Stamp  (d),  Edge  v.  Straf- 
ford (e). 

Hugh  HiU  and  Joyce,  in  support  of  the  rule  (November 
22  and  23).— First,  admitting  that,  by  the  defendant's 
default  the  plaintiff  did  not  obtain  possession  of  that  part 
of  the  premises  which  was  in  the  occupation  of  Mrs.  Ri- 
chardson, still  there  was  a  valid  demise  from  year  to 
year  of  the  remainder  of  the  tenements,  at  an  uncertain 
rent,  which  was  subsequently  ascertained  and  fixed  by 
the  agreement  entered  into  between  the  plaintiff  and  de- 
fendant in  October,  1851.  The  defendant  was  therefore 
entitled  to  distrain  for  this  amount  of  rent.  It  is  clear 
that,  where  there  is  a  valid  demise  of  premises  consist- 
ing of  several  tenements  and  the  rent  is  not  apportion- 
ed, and  the  tenant  has  entered  upon  the  occupation  of 
a  part  only  of  the  premises,  the  parties  may  afterwards, 

(a)  1  M.  &  W.  747.  (d)  \  Stark.  N.  P.  12. 

{h)  7  Exch.  319.  («)  1  C.  &  J.  391. 

(c)  5  B.  &  Ad.  58. 
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1853.  by  parol,  fix  the  amount  of  rent  to  be  paid  for  that  poi^ 
tion  of  the  premises  which  the  tenant  has  occupied,  and 
the  landlord  may  distrain  for  the  amount  so  fixed.  The 
case  falls  within  the  principle  of  that  class  of  cases,  where, 
a  tenant  having  entered  under  an  agreement  not  stating 
the  amount  of  rent,  and  having  afterwards  paid  a  certain 
yearly  rent,  it  has  been  held  that  the  landlord  is  entitled  to 
distrain :  Cox  v.  Bent  (a),  Knight  v.  Benett  (6).  In  Neale  v. 
Mack€nzie(c)y  which  is  relied  upon  by  the  plaintiff*,  there 
was  no  new  agreement  by  the  parties  to  apportion  the  rent, 
and  therefore  it  was  held  that,  as  the  tenant  had  not  en- 
joyed the  whole  thing  demised,  the  landlord  could  not  dis* 
train.  Secondly,  assuming  the  original  demise  to  be  alto- 
gether void,  still,  the  tenant  being  in  the  occupation  of  the 
premises,  and  he  and  the  defendant  having  agreed  that  he 
should  continue  in  that  occupation  upon  the  payment  of  a 
certain  rent,  the  defendant  was  entitled  to  distrain  for 
that  rent  upon  its  becoming  due  and  being  impaid. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.,  (after  stating  the  facts  as  above  set 
forth,  his  Lordship  proceeded) — Upon  these  facts,  an  ob- 
jection was  taken  on  the  part  of  the  plaintifi^  to  the  de- 
fendant's right  to  distrain,  on  the  authority  of  Neale  v. 
Mackenzie  (c).  It  was  said  that,  inasmuch  as  the  rent  of 
145Z.  was  reserved  for  the  whole  of  the  tenements,  and  the 
demise  as  to  Mrs.  Richardson's  cottage  being  void,  either 
because  the  defendant  had  on  the  1 4th  of  May,  1851,  no  title 
to  demise  it,  or,  if  he  had,  the  defendant  not  having  given 
possession  of  it,  the  whole  rent  had  not  become  due,  for  the 
plaintiff  never  had  the  consideration  for  the  whole  rent; 
and  the  rent  of  the  residue  not  having  been  fixed  at  a  cer- 

(a)  5  Bing.  185.  (6)  3  Bing.  361.  (c)  1  M.  &  W.  747, 
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ieon  sum,  there  wius  no  right  to  diBtrain;  and  Lord  OamfMl  J^^^^ 
was  of  that  opinion.  He  thought  that  what  occurred  in 
October^  1851,  was  not  a  new  demise  of  Uie  tenements  minus 
Mrs.  Richardson's,  but  only  an  arrangement  how  the  rent 
under  the  old  agreement  should  be  paid,  Mrs.  Richardson's 
cottage  still  being  considered  part  of  the  demised  premises. 

On  the  other  hand,  the  defendant  contended,  that  it 
operated  as  a  new  demise,  for  it  fixed  the  payment  of 
rent,  which  under  the  old  agreement  was  uncertain,  and 
the  day  for  payment,  and  gave  a  right  to  distrain  for 
it.  Lord  Campbell  reserved  this  point;  and,  after  much 
consideration,  we  think  that  the  latter  riew  is  correct; 
and  that  what  passed  did  operate  as  a  demise,  and  that 
the  defendant  had  a  right  to  distrain  for  70Z.  on  the  14th 
of  November. 

It  is  quite  clear  that,  if  no  new  agreement  had  been 
come  to,  the  case  of  Neale  v.  Muckmzie  would  have  ap- 
plied, and  the  defendant  could  not  have  distrained;  be- 
cause the  plaintiff,  not  having  had  all  he  bargained  for,  for 
which  he  was  to  pay  his  rent  of  14£{.,  was  not  bound  to 
pay  it;  and  the  law  would  not  apportion  the  rent,  and 
make  him  liable  to  pay  a  part  proportioned  to  the  part 
enjoyed,  as  it  does  in  the  case  of  eviction  by  title  para- 
mount. But  here  the  parties  came  to  a  fresh  agreement, 
and  the  question  is,  what  is  the  legal  effect  of  that  agree- 
ment It  appears  that  there  was  a  dispute  between  the 
plaintiff  and  the  defendant  as  to  what  the  actual  bargain 
was,  the  defendant  insisting  that  Mrs.  Richardson's  cottage 
was  not  included  in  it,  the  plaintiff  that  it  was.  It  was  ul- 
timately agreed  that  it  was;  and  the  effect  of  that  was,  that 
the  plaintiff  had  not  had  what  he  bargained  for,  and  so 
was  not  bound  to  pay  145Z.  a  year,  but  only  so  much  as 
the  residue  which  he  had  enjoyed  was  reasonably  worth. 
It  was  then  agreed  that  the  plaintiff  should  pay  for  that 
part  14(M.  a  year — 70Z.  payable  on  the  1 4th  of  November, 
1851,  and  70Z.  payable  on  the  14th  of  May,  1862.    This 
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Jl853.^  amounts  to  a  demise  for  that  period  for  a  certain  rent;  for 
no  particular  words  are  necessary  to  constitute  a  demise. 
Here  is  an  agreement^  on  the  one  hand  to  permit  to  con- 
tinue to  occupy  for  a  certain  rent  payable  on  a  certain  day, 
and  on  the  other  to  occupy,  and  this  constitutes  a  demise; 
and  this  leaves  the  original  bargain  unaffected,  with  re- 
spect to  the  time  after  the  first  year.  The  original  agree- 
ment did  not  operate  as  an  actual  lease,  for  the  tenant  had 
not  what  he  bargained  for;  and  then  the  parties  came  to  a 
new  agreement,  which  in  effect  was  to  demise  part  till 
May,  1852,  at  1402.  a  year,  and  afterwards  the  whole  at 
145Z.  There  are  several  cases  analogous  to  this,  of  occu- 
pation under  an  agreement  for  a  lease,  where  there  was  no 
power  to  distrain  till  a  certain  rent  was  paid  or  settled  on 
account,  after  which  the  landlord  has  been  held  to  have 
the  right  to  distrain :  Cox  v.  Bevvt  (a).  Knight  v.  Beneti(b)y 
saidEeffnart  v.  Porter  (c),  where  Tindal,  C.  J.,  says,  it  may 
be  conceded,  that,  if  a  party  enters  (under  an  agreement  for 
a  lease)  and  pays  or  promises  to  pay  a  rent  certain,  or  set- 
tles it  in  account,  a  new  agreement  may  be  presumed, 
under  which  the  landlord  may  have  a  right  to  distrain. 
Here  a  new  agreement  was  actually  made. 

Rule  absolute, 
(a)  5  Bing.  185.  (b)  3  Bing.  361.  (e)  7  Bing.  461. 
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SooTHORN  and  Another  v.  The  Soxtth  Statfordshibe         Jan.  22. 
Railway  Company. 

-A-SSUMPSIT. — ^The  declaration  stated,  that  thje  plain-  The  plaintiff 
tiflRs,  on  &c.,  delivered  to  the  defendants  certain  goods  ^^onofUe 
and  chattels  of  the  plaintiffs,  to  be  safely  and  carefully  ^^^^  Staflbid- 

.    ,  ,  %    i.  .  .1  .  /.  ■^>"  Railway 

earned  and  convejed  from  a  certain  railway  station  of  Company  oer- 
the  defendants,  caUed   "The  Great  Bridge  Station,"  to  S3i^tD*Ae 
London,  and  then  paid  the  defendants  a  certain  sum  of  East  India 

^        ^       '^  ^  Docks,  Lon- 

money,  their  hire  and  reward  in  that  behalf;  and  the  don,*  and  paid 
defendants  then  promised  the  plaintiffs  to  deliver  the  said  ^eir^^iUwe 
goods  and  chattels  according  to  the  direction  of  the  plain-  ^d^^By  ihe 
tiffs  in  that  behalf — Breach,   that,   although  the  plain-  practice  of  the 
tiffs  afterwards  directed  the  defendants  to  deliver  the  said  ihire  Railway 
goods  and  chattels  at  a  certain  place  in  London,  called  yeildirt that' 
"The  Bell  Wharf,  Ratcliffe,  London,"  and  although  the  Jon^^^L^"" 
defendants,  by  the  servants  of  the  London   and  North  warded  on  their 
Western  Railway  Company,  their  lawful  agents  in  that  be-  Birmingham, 
half,  promised  to  deliver  the  goods  according  to  the  direc-  ^  the  London 
tion  of  the  plaintiffs,  yet  they  neglected  so  to  do,  and,  con-  ^  ^orth 

vr  estem  Rail* 

trary  to  the  directions  of  the  plaintiffs,  transmitted  the  same  way.   Before 
to  a  certain  place  called  "  Melbourne,*'  in  the  colony  of  qi^ti^aSr- 
Australia;  in  consequence  whereof  the  plaintiffs  lost  and  Jbe'pWnSff  dl- 
were  deprived  of  the  said  goods  and  chattels,  and  were  un»  "^^d  a  clerk 

^  .  at  the  London 

able,  from  the  loss  thereof,  to  proceed  on  their  voyage  as  staticmofthe 

emigrants,  which  they  intended  to  do  and  otherwise  would  to^SwaidSS 

have  done,  and  were  hindered  and  prevented  from  earning  ^y^'^'^J^ 

their  livelihood  in  the  way  of  their  business,  and  were  kept  promiMd  to  do. 

and  detained  in  London  without  employment  &c.  howeTer  ddi^ 

Pleas:— First,  that  the  goods  were  not  delivered  to  the  J^etS^d* 

defendants  to  be  carried  from  "  The  Great  Bridge  Station"  i^diew,  and 

thereby  loat:-T" 

to  Liiudon     Secondly,  that  the  defendants  did  not  pro-  bm^  that  the 

mise  the  plaintiffs  to  deliver  the  goods  according  to  the  di-  ^S^^lSJ^y" 

rections  of  the  plaintiffs.    Thirdly,  that  the  plaintiffs  did  ^P^ble^'fo? 

not  direct  the  defendants  to  deliver  the  goods  at  ^'  The  ^^  low- 
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185a        Bell  Wharf,  Ratcliffe,  London/'    Fourthly,  that  the  defend- 
^^HQ^^     ants  did  not,  by  the  servants  of  the  London  and  North 
*•  Western  Railway  Company,  promise  to  deliver  the  goods 

poRDSHiRB  according  to  the  directions  of  the  plaintiffs.  Fifthly,  that 
the  defendants  did  not  neglect  to  deliver  the  goods  accord- 
ing to  the  directions  of  the  plaintiffs;  nor  did  the  defend- 
ants, contrary  to  the  said  directions,  transmit  the  goods 
to  Melbourne.  Sixthly,  that  the  London  and  North  West- 
ern Railway  Company  were  not  the  agents  of  the  defend- 
ants.— Upon  which  issues  were  joined. 

At  the  trial,  before  Mai'Hn,  B.,  at  the  Middlesex  Sittings 
in  last  Michaelmas  Term,  the  following  facts  appeared: — 
The  plaintiffs,  who  resided  in  Staffordshire,  being  about  to 
emigrate  to  Australia,  sent  to  the  Great  Bridge  Station  of 
the  South  Staffordshire  Railway  Company  certain  pack- 
ages, to  be  forwarded  by  that  Company  to  London.  These 
packages  were  labelled  "  Scothorn  &  Co.,  to  the  East  India 
Docks,  passenger-ship  Melbourne,  Australia."  A  sum  was 
paid  to  the  clerk  at  the  station  for  the  carriage  of  the  goods 
the  entire  distance  to  the  East  India  Docks.  By  the  prac- 
tice of  the  South  Staffordshire  Railway  Company,  all  goods 
received  at  the  Great  Bridge  Station  and  directed  to  Lon- 
don are  carried  on  their  own  line  as  far  as  Birmingham,  and 
from  thence  forwarded  to  their  destination  by  the  London 
and  North  Western  Railway  Company.  While  the  goods  in 
question  were  in  transit,  one  of  the  plaintiffs  arrived  in  Lon- 
don, and,  finding  that  no  berths  could  be  had  on  board  the 
Melbourne,  went  to  the  Euston  Square  Station  of  the  Lon- 
don and  North  Western  Railway  Company,  and  left  with  a 
clerk  in  the  office  a  receipt  which  had  been  given  for  the 
goods,  having  previously  written  across  it  "  Send  the  boxes, 
&a,  to  Scothorn  &  Co.,  Engineers,  Bell  Wharf,  Ratcliffe, 
London.''  The  clerk  said  that  the  goods  should  be  safely 
delivered  according  to  this  address  on  the  following  day, 
and  that  there  was  no  additional  charge.  The  goods,  how- 
ever, on  their  arrival  in  London,  were  sent  to  the  Melbourne 
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and  earned  to  Australia^  where  they  were  lost    If  was        I85a 
submitted,  on  behalf  of  the  defendants,  that  they  were     g^^JJ^^ 
not  responsible,  inasmuch  as  their  contract  was  to  deliver  ^      '• 

^  South  Staf* 

the  goods  on  board  the  Melbourne,  which  had  been  per-  vokmhim 
formed;  and  that  they  were  not  bound  by  what  took  place  ^^^ 
between  the  plaintiffs  and  the  London  and  North  Western 
Bailway  Company.  The  learned  Judge  left  it  to  the  jury 
to  say  whether  the  clerk  at  the  Euston  Square  Station  had 
authority  from  the  defendants  to  receive  the  countermand ; 
and,  the  jury  being  of  that  opinion,  his  Lordship  directed 
a  verdict  for  the  plaintiffs,  reserving  leave  for  the  defend- 
ants to  move  to  enter  a  nonsuit 

BramweUj  in  the  same  Term,  obtained  a  rule  nisi  ac- 
cordingly; against  which, 

James  and  Hawkins  now  shewed  cause. — ^The  cases  of 
Muschamp  v.  The  Lavicaster  Baibvay  Company  (a)  and  Wa^ 
son  V.  Ths  Ambergate  Raikmy  Company(b)  establish  this 
principle,  that,  where  a  Railway  Company  undertakes  for 
reward  to  carry  goods  from  one  point  to  another,  they  are 
responsible  for  loss  by  negligence  between  the  termini, 
notwithstanding  the  line  of  railway  on  which  the  loss  oc- 
curred belonged  to  another  Company.  The  ground  of  those 
decisions  is  that,  the  Company  having  contracted  to  carry 
the  goods  the  entire  distance,  the  parties  to  whom  they  de- 
liver them  over  become  their  agents  for  that  piupose.  It 
is  evident,  therefore,  in  this  case,  that  the  London  and 
North  Western  Railway  Company  were  the  agents  of  the 
defendants  for  the  purpose  of  carrying  the  goods  to  their 
destination,  and  delivering  them  according  to  their  origi- 
nal address;  then,  if  so,  they  were  also  their  agents  to  re- 
ceive a  countermand.  It  is  the  same  as  if  the  countermand 
had  been  given  to  one  of  the  defendants'  servants  in 

(a)  8  M.  &  W.  421.  (b)  15  Jur.  448. 
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London;  -and,  that  not  having  been  obeyed,  the  defendants 
are  liable  for  the  loss. 

VOKD8HIRV  Oray  in  support  of  the  rule. — It  is  conceded  that  the 
"^^^  ^  defendants  would  have  been  responsible,  if  the  loss  had 
happened  on  the  line  of  the  London  and  North  Western 
Railway  Company;  but  that  is  not  the  complaint  here. 
This  declaration  is  framed  on  a  new  contract  to  deliver  at 
"The  Bell  Wharf,  Ratcliffe;''  but  the  clerk  at  the  Euston 
Square  Station  had  no  authority  to  bind  the  defendants 
by  such  a  contract.  All  that  the  defendants  contracted  to 
do  was,  to  deliver  the  goods  on  board  the  Melbourne  in  the 
East  India  Docks ;  and  that  they  have  done.  [Alderson^  B. 
— The  contract  was  to  deliver  the  goods  according  to  the 
plaintiffs'  directions.  A  person  who  puts  an  address  on  a 
parcel  does  not  necessarily  make  a  contract  to  deliver  at 
that  place;  he  only  gives  a  direction,  which  he  may  after- 
wards countermand.]  Assuming  that  to  be  so,  the  clerk 
at  the  Euston  Square  Station  was  not  the  defendants'  agent 
to  receive  the  countermand. 

Aldebsok,  B. — The  rule  ought  to  be  discharged.  There 
can  be  no  doubt  that  the  defendants  made  a  contract  to 
carry  the  plaintiffs'  goods  the  whole  distance  to  London, 
for  certain  reward  for  the  entire  journey;  and  there  is 
also  no  doubt  that  they  would  have  been  liable  for  loss 
through  their  negligence  in  carrying  during  any  part  of 
that  journey.  Then,  the  question  arises,  what  was  the 
contract  between  the  parties?  It  really  amounts  to  no 
more  than  a  question  of  fact;  and  there  is  abundant  evi- 
dence of  a  contract  to  deliver,  as  stated  in  the  declaration, 
according  to  the  plaintiffs'  directions,  in  London.  It  is 
true  that  originally,  when  the  goods  were  placed  in  the 
defendants'  possession,  the  direction  given  by  the  plaintiffs 
was  to  put  them  on  board  the  Melbourne,  at  the  East 
India  Docks;  but  the  plaintiffs,  having  altered  their  in  ten- 
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tion,  commimicated  it  to  the  defendants'  agent,  who  was        1863. 
authorised  to  delirer  the  goods  according  to  the  original     sgothorn 
contract,  and  desired  him  not  to  send  them  according  to   „      *- 
the  direction  upon  the  packages,  but  elsewhere.    By  some     vordshirv 
negligence  that  order  was  disobeyed,  and  the  goods  are 
lost    Then  it  is  said  that  the  defendants  have  performed 
their  contract;  but  that  is  not  so.    Their  contract  was  to 
procure  their  agent  to  deliver  according  to  the  plain- 
tifis'  directions;  that  they  have  not  done,  and  have  in 
consequence  occasioned  a  loss,  which  they  are  bound  to 
make  good. 

Platt,  B. — ^The  reception  of  the  countermand  is  parcel 
of  the  contract  itself.  The  declaration  states  that  the 
defendants  receiyed  the  goods,  to  be  delivered  according 
to  the  plaintiffs'  direction.  That  imports  that  the  plain- 
tiffs were  to  have  a  control  over  them,  and  might  stop 
them  at  any  part  of  the  journey.  Though  the  direc- 
tion originally  was  to  deUver  them  at  the  East  India 
Docks,  yet,  that  being  countermanded,  the  defendants  had 
no  right  to  take  them  there.  If  a  carrier  undertakes  to 
carry  goods  from  one  place  to  another,  it  is  subject  to  a 
countermand  at  any  part  of  the  journey,  though  the  owner 
may  be  bound  to  pay  for  the  whole  distance;  for  the  car- 
rier has  no  right  to  carry  them  against  the  will  of  the 
owner.  It  was  incidental  to  the  office  of  clerk  at  the 
Euston  Square  Station,  to  do  all  that  the  defendants  them- 
selves would  have  been  bound  to  do.  He  was  their  agent 
to  receive  the  countermand;  and  my  Brother  Martin  was 
perfectly  right  in  his  ruling. 

Maetin,  B. — ^I  entirely  concur.  If  the  transaction  be 
looked  at,  the  matter  is  transparent.  The  plaintiffs  send 
a  parcel  of  goods  to  the  defendants'  station,  with  a  direc- 
tion that  the  goods  shall  be  delivered  on  board  a  ship  in 
the  East  India  Docks.    It  is  siud  that  that  is  a  contract 
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.185a        In  one  sense  it  is  not.    It  is  the  case  of  a  person  taking 

^^^JJ^^     goods,  to  be  disposed  of  according  to  the  directions  of 

«•  another;  and  could  it  be  contended  that,  if  the  latter  irent 

voBDBBiaB     an  hour  afterwards  and  said  '^  I  have  altered  mj  mind, 

^^^^  '  give  me  back  my  goods/'  the  former  would  have  a  right 
to  reply,  "  No,  you  have  entered  into  a  contract  with  me 
to  place  them  on  board  a  ship,  and  they  shall  go?''  A  car- 
rier is  employed  as  bailee  of  a  person's  goods  for  the  pur- 
pose of  obeying  his  directions  respecting  them,  and  the 
owner  is  entitled  to  receive  them  back  at  any  period  of 
the  journey  when  they  can  be  got  at.  To  say  that  a  car- 
rier is  only  bound  to  deliver  goods  according  to  the  own- 
er's first  directions,  is  a  proposition  wholly  unsupported 
either  by  law  or  common  sense.  I  can  well  understand 
the  case  of  goods  being  placed  in  such  a  position  that  they 
cannot  easily  be  got  at,  though  it  is  usually  otherwise. 
But  suppose  a  traveller  by  railway  did  not  wish  to  proceed 
on  his  journey,  and  left  the  carriage  and  asked  for  his 
luggage,  which  he  would  clearly  have  a  right  to  do,  if  Mr. 
Orat/a  argument  is  correct,  the  Company  might  say,  ^'  No, 
we  have  contracted  to  carry  it  to  the  end  of  the  journey, 
and  we  will  take  it  on."  It  is  clear,  therefore,  that  the 
contract  with  a  carrier  is  to  deliver  the  goods  according 
to  the  directions  of  the  owner.  But  then  it  is  said,  as- 
suming that  to  be  so,  here  the  defendants  carried  the  goods 
only  a  part  of  the  way,  and  the  London  and  North  West- 
ern Railway  Company  the  other  part;  but  in  my  opinion 
that  makes  no  difference.  If  the  defendants  choose  to 
employ  the  London  and  North  Western  Railway  Company, 
they  make  the  latter  their  agents  to  carry,  and  conse^ 
quently  to  receive  a  countermand.  I  do  not  say  that  they 
ore  agents  to  convey  goods  to  a  fturther  destination,  as  for 
instance,  if  the  London  and  North  Western  Railway  Com- 
pany had  agreed  to  carry  these  goods  on  to  an  entirely 
different  place,  that  would  not  have  been  binding  on  the 
defendanta  Butlomclearlyof  opinion,  that  the  plaintiffs 
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were  entitled  to  require  their  goods  to  be  delivered  at  a 
place  other  than  the  original  address^  and  that  the  clerk 
had  authority  to  assent  to  it  Applying  common  sense  to 
the  subject,  he  was  the  clerk  of  the  defendants  for  the 
purpose  of  executing  the  orders  of  the  owners  of  goods 
which  the  defendants  contracted  to  carry. 

Rule  discharged  (a). 
(a)  Pollock,  C.  B^  was  absent 
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1853. 

SOOTBORN 
0. 

Sooth  Srikr- 

F0RD8HIRB 

Railway  Co. 


Q 


Forsyth  v,  Bristowr 


•Tan.  25. 


VAIN  had  obtained  a  rule  calling  on  the  plaintiff  to  ToadedBiation 
shew  cause  why  the  replication  in  this  case  should  not  be  Se*d^^liS' 
amended  under  the  15  &  16  Vict.  c.  76,  ss.  61,  o2(b\  the  v^^^  ^« 

Statute  of  Limi- 

same  being  so  framed  as  to  embarrass  the  fair  trial  of  the  tations,  8  &  4 
action.  g.  3,  to  which 

The  declaration  contained  two  counts  in  covenant  for  ^^^^^^le 
principal  and  interest  on  mortgage  deeds,  and  two  counts  defendant,  be- 
on  bonds  conditioned  for  payment  of  the  same  principal  mencementof 
and  interest    To  the  first  count  the  defendant  pleaded,  **^^o^. 
"  that  the  cause  of  action  mentioned  in  that  count  did  ^oit  that  the 

debt  remained 
unpaid  and  due 
to  the  plaintiff  within  the  trne  intent  and  meaning  of  the  statute ;  and  that  the  action  was  brought  within 
twenty  yean  after  such  acknowledgment  i^Hdd^  that  the  replication  was  a  pleading  so  firamed  as 
to  prejudioe  the  &ir  trial  of  the  cause,  within  the  15  ft  1$  Vict.  c.  7S,  s.  52,  and  aught  to  be  amend- 
ed by  speciil^ring  Uie  mode  of  acknowledgment  relied  on. 


Q>)  Sect.  51.  <<No  pleading 
shall  be  deemed  insufficient  for 
any  defect  which  could  heretofore 
only  be  objected  to  by  special  de- 
murrer." 

Sect  52.  '*  If  any  pleading  be 
80  framed  as  to  prejudice,  em- 
banraas,  or  delay  the  &ir  trial  of 
tile  aotion,  the  opposite  party 


may  apply  to  the  Court  or  a 
Judge  to  strike  out  or  amend 
such  pleading;  and  the  Court  or 
any  Judge  shall  make  such  order 
respecting  the  same,  and  also  re- 
8i)ecting  the  costs  of  the  applica- 
tion, as  such  Court  or  Judge 
shall  see  fit.** 
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1863.  not  accrue  within  twenty  years  before  this  suit."  To  that 
the  plaintiff  replied,  "  that  the  defendant,  before  the  com- 
mencement of  this  suit,  made  an  acknowledgment  that 
the  debt  in  the  first  count  mentioned  remained  unpaid 
and  due  to  the  plaintiff,  within  the  true  intent  and  mean- 
ing of  the  statute  in  that  behalf  made  and  provided;  and 
that  this  action  was  brought  within  twenty  years  after 
such  acknowledgment  was  so  made  as  aforesaid."  To  the 
other  counts  there  were  similar  pleas  and  replications. 
The  application  was  supported  by  an  affidavit  of  the  de- 
fendant, which  stated  that  many  years  ago  he  sold  the 
equity  of  redemption  in  the  mortgaged  premises,  and  had 
not  since  then  had  any  connection  or  dealing  with  them; 
that  he  had  not,  to  the  best  of  his  knowledge  and  belief, 
made  any  acknowledgment  of  any  debt  due  to  the  plain- 
tiff by  himself  or  his  agent  within  twenty  years  before 
the  commencement  of  this  suit,  or  paid  to  the  plaintiff  on 
his  own  behalf  any  portion  of  the  principal  sum  or  inter- 
est within  that  period;  that  he  was  wholly  ignorant  to 
what  acknowledgments  the  replications  in  the  present 
action  referred;  that  he  was  advised  and  believed  thftt, 
unless  the  replications  were  amended,  and  made  more  ex- 
plicit and  certain,  he  could  not  be  prepared  with  any 
evidence  to  rebut  such  acknowledgments,  and  would 
therefore  probably  be  taken  by  surprise  at  the  trial  of  the 
cause,  and  would  be  unfairly  embarrassed  in  the  conduct 
of  his  case. — ^A  similar  application  had  been  made  to 
Martifif  B.,  at  Chambers,  who  refused  to  make  any  order. 

MHuHird  shewed  cause. — ^The  replications  are  in  the 
form  authorised  by  the  5th  section  of  the  3  &  4  WilL  4, 
c  42  (a).    That  section  does  not  require  the  replication  to 

(a)   Sect  5.     ''Provided  al-  party  liable  by  virtae  of  such  in- 

wajfl^  that  if  any  acknowledg-  denture,   specialty,  or  recogni- 

ment  shall  have  been  made,  ei-  sance,  or  his  agent^  or  hf  part 

ther  by  writing  signed  by  the  payment  or  part  satiafiustion  on 
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specify  the  particular  mode  of  acknowledgment,  but  only  1S53. 
to  state  generally,  that  there  was  an  acknowledgment  with-  forsyth 
in  the  prescribed  period.  [Alderson,  B. — Before  the  16  bh,^o^,, 
&  1 6  Vict  c.  76,  such  a  form  of  replication  would  have 
been  clearly  bad  on  special  demurrer.  Parke,  B. — The  3 
&  4  WilL  4;  c.  42,  s.  5,  after  mentioning  three  kinds  of  ac- 
knowledgment, says,  that  the  plaintiff  "  may,  by  way  of  re- 
plication, state  8U>ch  acknowledgment/'  that  is,  an  acknow- 
ledgment either  by  writing,  or  by  part  payment  or  part 
satisfaction.  There  may  be  great  expense  in  investigating 
part  payment,  and  very  little  in  proving  an  acknowledg- 
ment in  writing;  but  the  effect  of  this  form  of  replication 
would  be  to  cast  upon  the  defendant  the  costs  of  that  part 
on  which  he  succeeded.]  The  real  question  is,  whether 
this  replication  is  calculated  to  embarrass,  within  the  true 
meaning  of  the  1 5  &  16  Vict.  c.  76,  s.  52.  [Alderson,  B. — 
It  is  a  pleading  so  framed  as  to  prejudice  the  fair  trial  of 
the  action,  because  it  embraces  three  points,  and  compels 
the  opposite  party  to  come  prepared  to  meet  them  all.] 
The  prejudice  contemplated  by  the  statute  is  a  prejudice 
to  the  fair  result  of  the  cause.  [Alderson,  B. — ^This  re- 
plication has  that  effect     The  fair  result  of  the  trial 


account  of  any  principal  or  inter-  acknowledgment  be,  at  the  time 

est  being  then  due  thereon,  it  of  making  the  same,  beyond  the 

shall  and  may  be  lawful  for  the  seas,  then  within  twenty  years 

person    or   persons   entitled  to  after  such  disability  shall  have 

such  actions,  to  bring  his  or  their  ceased  as  aforesaid,  or  the  party 

action  for  the  money  remaining  shall  have  returned  from  beyond 

unpaid  and  so  acknowledged  to  seas,  as  the  case  may  be;  and 

be  due  within  twenty  years  after  the  plaintiff  or  plaintiffs  in  any 

such   acknowledgment  by  writ-  such  action,  on  any  indenture, 

ing  or  part   payment   or   part  specialty,  or  recognisance,  may, 

satisfaction  as  aforesaid ;   or,  in  by  way  of  replication,  state  such 

case  the  person  or  persons  en-  acknowledgment,  and  that  such 

titled  to  such  action  shall,  at  the  action  was  brought  within  the 

time  of  such  acknowledgment,  time  aforesaid,  in  answer  to  a 

be  under  such  disability  as  afore-  plea  of  this  statute.*' 
said,  or  the  party  making  such 

VOL.  VIII.                                     A  A                                           EXCH, 
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1863.  i^ould  be,  that  a  party  who  relies  on  three  answers  and 
fails  on  one  or  two,  should  pay  the  costs  of  those  on  which 
he  fails.  The  case  of  Anderson  y.  Chapman  (a)  shews, 
that  u^der  this  form  of  pleading  there  can  be  no  appor- 
tionment of  costs.]  The  222nd  section  of  the  15  &  16 
Vict  c.  76,  empowers  the  Judge  at  Nisi  Prius  to  make  such 
amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining the  real  question  in  controyersy  between  the  par- 
ties. In  actions  on  simple  contract,  where  a  replication  to 
a  plea  under  the  21  Jac.  1,  c.  16,  is  merely  a  general  de- 
nial, any  number  of  part  pajrments  may  be  given  in  evi- 
dence, to  take  the  case  out  of  the  statute.  [Parke,  R — 
There  part  payment  is  only  evidence  of  a  promise.]  In 
AmoU  V.  H olden  {b\  which  was  an  action  on  an  annuity 
bond,  to  which  there  was  a  plea  of  the  Statute  of  Limita- 
tions 3  &  4  WilL  4,  a  42,  &  3,  and  a  replication  that  the 
cause  of  action  accrued  within  twenty  years,  evidence  was 
allowed  of  several  breaches  of  the  condition.  [Parke^  R 
— That  was  a  different  point:  there  the  statute  did  not  be- 
gin to  run  until  the  forfeiture  of  the  bond;  and  the  plain- 
tiff had  a  right  to  elect  whether  he  would  rely  upon  the 
first  or  a  subsequent  forfeiture.  But  the  3  &  4  WilL  4,  c. 
42,  provides  three  modes  by  which  a  specialty  debt  may  be 
taken  out  of  the  operation  of  that  statute;  and  it  is  a  pre- 
judice to  a  defendant  to  be  compelled  to  come  prepared  to 
meet  three  different  matters,  when  perhaps  the  plaintiff 
intends  to  rely  on  one  only.] 

Pbb  Cubiam  (c). — ^The  rule  must  be  absolute. 

Quainy  who  appeared  in  support  of  the  rule,  requested 
that  the  plaintiff  might  be  ordered  to  specify  the  dates  of 
the  acknowledgment  on  which  he  intended  to  rely;  but 
the  Court  refused  the  application. 

Rule  absolute. 

(a)  5  M,  &  W.  483.  (c)  Pollock,  C.  R,  Parie,  B., 

(b)  22  L.  J.,  Q.  B.,  14.  Aldenon,  R,  and  Martin,  B. 
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Boodle  v.  Davis. 

\jOLE  moved  for  a  rule  calling  on  the  defendant  to  shew 
cause  why  a  suggestion  should  not  be  entered  on  the  roll, 
and  execution  issued  on  a  judgment,  pursuant  to  the  129th 
section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict 
c.  76.  The  judgment  was  signed  on  the  22nd  of  April, 
1850,  and  the  parties  were  alive. — ^It  is  clear  that,  before 
that  Act  came  into  operation,  execution  could  not  have  is- 
sued in  this  case,  without  a  scire  facias;  and  the  question 
is,  whether  the  128th  section  (a)  applies,  for,  if  hot,  it  is  ne- 
cessary to  proceed  under  the  129th.  [Aldersony  B. — Exe- 
cution may  issue  at  once.  A  party  has  no  light  to  proceed 
under  the  129th  section,  except  where  the  case  is  not 
within  the  previous  section.  PUMy  B. — Before  the  15  & 
16  Vict,  c  76,  the  time  for  issuing  execution  was  limited 
to  a  year  and  a  day ;  now  it  is  six  years.  Parke,  B. — I  en- 
tertain no  doubt  that  the  1 28th  section  applies  to  existing 

judgments.] 

Rule  refused. 

form  hereinafter  mentioned,  or 
apply  to  the  Court  or  a  Judge 
for  leave  to  enter  a  suggestion 
upon  the  roll,  to  the  effect  that 
it  manifestly  appears  to  the  Court 
that  such  parly  is  entitled  to 
have  execution  of  the  judgment, 
and  to  issue  execution  there- 
upon; such  leave  to  be  granted 
by  the  Court  or  a  Judge  upon  a 
rule  to  shew  cause  or  a  summons, 
to  be  served  according  to  the 
present  practice,  or  in  such  other 
manner  as  such  Court  or  Judge 
may  direct;  and  which  rule  or 
summons  may  be  in  the  form 
contained  in  the  Schedule  (A) 
to  this  Act  annexed,  marked  No. 
7,  or  to  the  like  effect*" 
aa2 


Jan.  20. 


The  128th  sec- 
tion of  the  Com- 
moD  Law  Pro- 
cedure Act,  15 
&16Vict.c7e, 
applies  to  judg- 
ments signed 
more  than  a 
year  and  a  day, 
but  less  than 
six  years,  before 
that  Act  came 
into  operation. 


(a)  Sect  128.  ''During  the 
lives  of  the  parties  to  a  judg- 
ment^ or  those  of  them  during 
whose  lives  execution  may  at 
present  issue  within  a  year  and 
a  day  without  a  scire  &cias,  and 
within  six  years  from  the  reco- 
very of  the  judgment,  execution 
may  issue  without  a  revival  of 
the  judgment.** 

Sect  129.  ^  In  cases  where  it 
shall  become  necessary  to  revive 
a  judgment  by  reason  either  of 
lapse  of  time,  or  of  a  change,  by 
death  or  otherwise,  of  the  parties 
entitled  or  liable  to  execution, 
the  party  alleging  himself  to  be 
entitled  to  execution  may  either 
sue  out  a  writ  of  revivor  in  the 
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Jan,  27.  Waugh  v,  Middlbton  and  Another. 

The  224th  sec-  X  HIS  was  an  action  by  the  plaintiff,  as  public  oflScer  of 

rapt**LawCon-  the  Darlington  District  Joint- Stock  Banking  Company, 

ut^nw^  for  money  lent,  money  paid,  &c. 

c.  106,  which  Third  plea. — ^That,  before  and  at  the  time  of  the  making 

enacts,  that  ^      •% 

^  every  deed  of  the  dceds  thereinafter  mentioned,  the  defendants  were 

dum^oT^nge-  traders  and  partners  in  trade  liable  to  the  bankrupt  laws, 

h  *^*Act^  **'  and  were,  indebted  to  divers  persons,  including  the  said 

ed  into  "  be-  Joint-stock  Banking  Company,  in  sums  of  money  which 

er  and  his  ere-  they  Were  unable  to  pay  in  full,  and  that  they  suspended 

^ted  Csi^^  payment    The  plea  then  set  out  a  deed  of  the  15th  of 

sevenths  in  April,  1847,  whereby  the  defendants  conveyed  certain  real 

number  and  ^      '                               •'.                           n    i                  /•        i      , 

value  of  those  property  to  trustees,  in  trust  to  sell  the  same  for  the  bene- 

dS)U  imounTto  fit  of  the  mortgagees  of  the  defendants,  and  as  to  the  resi- 

wiffdt  towhin  ^^®'  *^  Stand  possesscd  thereof  to  the  same  intents  and 

the  trader's  lia-  purposes  as  in  an  indenture  of  the  same  date  relating  to 

bilities  and  his.  -                        n     i        3    n      i                -rki-i 

release  there-  the  personal  estates  of  the  defendants.     By  this  latter 

disSbSion,  in-  d^^d,  which  was  also  set  out  in  the  plea,  the  defendants 

ipection,  Ac.,  assigned  all  their  personal  estate  to  trustees,  in  trust  to 

and  winding-up  .              .                                                                       . 

of  his  estate,  pay  their  creditors  rateably  the  sums  set  opposite  their  re- 

tory  in  all  re^  spective  uamcs.     This  deed  contained  a  release  to  the  de- 

thTlJediton""  fendants  of  all  their  debts.     The  plea  then  stated,  that  both 

who  shall  not  deeds  formed  part  of  the  same  transaction ;  that  the  second 

navesignedsuch  . 

deed,  £c.,  as  if  deed  Comprised  all  the  estate  and  effects  to  which  the  de- 
sired it,  does  fendants  had  and  were  then  entitled  to;  that  they  were 
not  op«^te  up-  deeds  of  arrangement  between  the  defendants  and  their 

on  such  instm-  ^     ^ 

ments  as  were  creditors,  within  the  meaning  of  the  Bankrupt  Law  Con- 

eon^ieudhefon  solidation  Act,  1849;  and  that  the  creditors  who  executed 

that^^te.^^  the  said  deed  were  more  than  six-sevenths  in  number  and 

But  the  section  yalue  of  all  the  creditors  of  the  defendants;  that  the  said 

does  apply  to  ^                                                      ^                             ' 

such  instru-  creditors  who  executed  the  said  deed  assented  to  the  said 

ments  as  were 
entered  into  be- 
fore, and  were  inchoate  at  the  time  of  the  passing  of  the  Act,  and  have  been  completed  since  that 
time. 
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arrangement;  that  the  Darlington  District  Joint-Stock 
Banking  Company  were,  at  the  time  of  the  making  of  the 
deeds,  creditors  of  the  defendants  in  respect  of  the  causes  j^jj^^^^^ 
of  action  in  the  declaration  mentioned;  that,  after  the  sus- 
pension of  pajrment  by  the  defendants,  and  after  the  deeds 
had  been  so  made,  signed,  and  executed,  the  co-partnership 
had  notice  of  the  said  suspension,  and  of  the  deeds,  and  of 
the  arrangement,  and  then  and  ever  since  might  have  ex- 
ecuted the  said  second  deed;  "that  three  calendar  months 
from  the  time  at  which  the  co-partnership  had  notice  as 
aforesaid  of  the  said  suspension  of  payment,  and  of  the  said 
deeds,  and  of  the  said  arrangement,  had  elapsed  before  the 
commencement  of  this  suit ; "'  and  that,  by  reason  of  the  pre- 
mises, and  by  force  of  the  said  statute,  the  said  deeds  be- 
came and  were  obligatory  on  the  said  co-partnership;  and 
that  the  defendants  were  thereby  released  and  discharged 
from  the  causes  of  action  in  the  declaration  mentioned. 
Demurrer,  and  joinder. 

Cowling  argued  in  support  of  the  demurrer  (Jan.  26). — 
The  plea  is  bad.  The  deeds  set  forth  in  the  plea  were 
executed  in  1847,  and  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106,  was  passed  in  1849.  The  4th 
section  enacts,  that  the  Act,  "  unless  where  otherwise  spe- 
cially provided,  shall  commence  and  take  effect  from  and 
after  the  11th  day  of  October  next''  The  plaintiff",  though 
a  creditor,  was  no  party  to  these  deeds.  The  rights  of 
those  creditors  who  were  not  parties  to  the  deeds  remained 
unaffected  up  to  the  11th  of  October,  1849;  and  the  ques- 
tion is,  whether  the  224th  section  (a)  of  the  12  &  13  Vict. 


(a)  That  section  enacts,  ^  That  sevenths  in  number  and  value 

every  deed  or  memorandum  of  of  those  creditors  whose  debts 

arrangement  now  or  hereafter  amount  to  lOl,   and   upwards, 

entered  into  between  any  such  touching  such  trader's  liabilities, 

trader  and  his   creditors,   and  and  his  release  therefrom,  and 

signed  by  or  on  behalf  of  six-  the  distribution,  inspection,  con- 
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,^^^*  ^  c  106,  destroys  such  vested  ri^hta  The  Act  of  Parliament 
ought  to  contain  very  strong  and  clear  language,  to  take 
away  a  creditor's  rights:  Tetley  v.  Taylor  (a),  Marah  ▼. 
Eiggvns  (6).  It  must  be  contended  on  the  part  of  the  de- 
fendants,  that  the  word  '*  now/'  which  is  to  be  found  in 
the  introductory  part  of  that  section,  gives  to  the  Act  a 
retrospective  effect,  so  as  to  make  its  provisions  applicable 
to  deeds  of  arrangement  entered  into  and  completed  before 
the  Act  came  into  operation.  The  word  "  now  **  is  cer- 
tainly ambiguous,  but  cannot  be  read  as  '^heretofore/' 
Several  of  the  clauses  of  the  Act  are  arranged  under  dif- 
ferent heads.  One  set  of  provisions,  commencing  with 
the  21 1th  section  and  concluding  with  the  223rd,  are  pre- 
faced by  the  following  title  *' And  with  respect  to  arrange- 
ments between  debtors  and  their  creditors,  under  the  su- 
perintendence and  control  of  the  Court,  be  it  enacted/' 
These  are  necessarily  prospective.  Then  comes  the  224th 
and  other  sections,  under  the  head  '^  With  respect  to  ar- 
rangements by  deed.''  Then  follow  the  2d0th  and  231st 
sections,  which  are  classed  under  this  head  "And  with 
respect  to  composition  after  adjudication  of  bankruptcy," 
which  are  also  prospective.  The  question,  therefore,  is, 
whether  the  word  ''  now,"  contained  in  a  section  which  is 
situated  between  other  divisions  of  sections  clearly  pro- 
duct^ management,  and  mode  of  ed  or  impeached  by  reason  of 
winding-up  of  his  estate,  or  all  any  prior  or  subeequent  act  of 
or  any  of  such  matters,  or  any  bankruptcy :  Provided  ahrays, 
matters  haying  reference  there-  that  every  creditor  shall  be  ao- 
to^  shall  (subject  to  the  condi-  counted  a  credit<»r  in  value  in 
tions  hereinafter  mentioned)  be  respect  of  such  amount  only  as, 
as  effectual  and  obligatory  in  all  upon  an  account  fiiirly  stated, 
respects  upon  all  the  creditors  after  allowing  the  value  of  mort- 
who  shall  not  have  signed  such  gaged  property  and  other  such 
deed  or  memorandum  of  arrange*  available  securities  or  liens  from 
ment  as  if  they  had  duly  signed  such  trader,  shaU  appear  to  be 
the  same ;  and  such  deed  or  me-  the  balance  due  to  him." 
niorandum,  when  so  signed,  shall  (a)  1  £1  &  R  521. 
not  be  or  be  liable  to  be  disturb-  .      (6)  I  L.  M,  &  P.  S53. 
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spectiye  in  their  operation^  gives  the  effect  to  the  statute  1853. 
for  which  the  defendants  contend.  The  224th  section  Vauoh 
may  be  read  as  applicable  to  such  instruments  as  were  in-  ^  ^^ 
choate  at  the  time  the  Act  came  into  force,  and  which 
were  completed  afterwarda  In  Mar  A  ▼.  Higgina  (a),  it 
was  held  that  the  three  months  notice  mentioned  in  the 
225th  section,  means  a  notice  given  after  the  Act  cam^ 
into  operation.  The  226th,  227th,  228th,  and  229th  sec- 
tions clearly  provide  for  deeds  executed  after  the  passing 
of  the  Act.  The  229th  section  authorises  the  Court  of 
Bankruptcy  to  ascertain  whether  the  trader's  estate  has 
been  properly  administered  in  conformity  with  the  deed, 
and  to  make  such  an  order  with  respect  to  the  same  as  to 
the  Court  shall  appear  to  be  just.  But  it  never  could 
have  been  intended  that  the  224th  section  should  apply  to 
such  creditors  as  could  not  be  entitled  to  the  benefit  of 
the  229th  and  other  sections,  which  provide  for  their  in- 
terests. 

Momgty  GontrL — The  Act  is  to  be  read  so  as  to  give  ef- 
fect to  the  language  which  the  legislature  have  adopted. 
The  fact  that  the  language  used  in  other  sections  is  pro- 
spective, shews  that,  where  retrospective  words  are  used, 
it  was  intended  that  they  should  have  a  retrospective  ef- 
fect The  224th  section  is  a  declaration  that  what  should 
have  been,  shall  for  the  future  be  the  law.  Marsh  v.  Hig^ 
gins  does  not  govern  the  present  question.  The  decision 
there  turned  upon  a  different  section  of  the  Act  [^12- 
derson,  B. — ^The  words  "  now  entered  into  "  signify  present 
time.  And  further,  the  deed  must  be  signed  by  a  certain 
number  of  creditors,  whose  debts  amount  to  102.  and  up- 
wards; according  to  the  defendants'  argument,  the  word 
"  amount "  ought  to  be  read  as  "  amounted."  The  credi- 
tors are  entitled  to  a  notice  to  enable  them  to  exercise  their 

(a)  1  L.  M.  &  P.  26a 
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1863.  rights  under  the  Act :  where  Irould  be  the  necessity  of  such 
a  notice,  if  the  creditor  could  gain  no  benefit  by  it?  All 
these  matters  taken  together  have  a  tendency  to  shew  the 
meaning  of  the  224th  section;  and  that  it  was  not  intend- 
ed to  apply  to  instruments  complete  at  the  time  the  Act 
came  into  operation.]  It  is  submitted  that  the  construc- 
tion for  which  the  defendants  contend  is  the  grammatical 
one,  and  the  only  one  which  gives  full  effect  to  every  word 
in  the  224th  section. 

The  Court  intimated  that  they  would  hear  Cowling  in 

reply,  if  they  should  consider  any  further  argument  upon 

the  point  necessary. 

Cur.  adv.  vult. 

Pollock,  C.  6.,  now  said. — In  this  case  it  will  be  unne- 
cessary to  hear  any  further  argument,  as  we  are  all  of 
opinion  that  the  plea  is  bad.  The  question  turns  upon 
the  true  construction  of  the  224th  section  of  the  12  &  13 
Victc.  1 06,  under  which  a  deed  of  arrangement,  executed  in 
1847,  and  therefore  two  years  before  the  passing  of  the 
Act  in  question,  is  pleaded  in  bar  to  the  action.  The  224th 
section  is  as  follows :  [His  Lordship  read  it,  and  proceeded] 
Jt  was  contended  on  behalf  of  the  defendants,  that  this 
clause  was  so  completely  retrospective  in  its  operation,  as 
to  include  any  deed  that  had  theretofore  been  executed  and 
completed,  even  although  the  trader's  property  had  been 
thereby  entirely  divided  among  a  certain  class  of  his  cre- 
ditors, and  where  those  who  had  not  signed  the  deed  had 
lost  all  chance  of  receiving  any  share  of  the  effects.  The 
learned  counsel  for  the  defendants  relied  upon  the  gram- 
matical construction  of  the  Act,  and  contended,  that  the 
Court  was  bound  to  give  effect  to  it  according  to  that 
construction.  That  rule  of  construction  has  frequently 
been  adverted  to  in  this  Court.  But  I  doubt,  if  it  were 
laid  down  as  a  general  rule,  that  the  grammatical  con- 
struction of  a  clause  shall  prevail  over  its  legal  mean- 
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ing,  whether  a' more  certain  rule  would  be  arriYed  at,  than 
if  it  were  laid  down  that  its  legal  meaning  shall  prevail 
over  its  grammatical  construction.  In  my  opinion  gram- 
matical and  philological  disputes^  and  indeed  all  that  be* 
longs  to  the  history  of  language,  is  as  obscure  and  leads 
to  as  many  doubts  and  contentions  as  any  question  of  law, 
and  I  do  not,  therefore,  feel  sure  that  the  rule,  much  as  it 
has  been  commended,  is  on  all  occasions  a  sure  and  cer- 
tain guide.  It  must,  however,  be  conceded,  that  where  the 
grammatical  construction  is  quite  clear  and  manifest  and 
without  doubt,  that  construction  ought  to  prevail,  unless 
there  be  some  strong  and  obvious  reason  to  the  contrary. 
But  the  rule  adverted  to  is  subject  to  this  condition,  that, 
however  plain  the  apparent  grammatical  construction  of  a 
sentence  may  be,  if  it  be  perfectly  clear  from  the  contents 
of  the  same  document  (and  the  same  rule  applies  in  the 
construction  not  only  of  an  Act  of  Parliament,  but  of  deeds, 
wills,  and  of  any  subject  of  a  like  nature),  that  the  appa- 
rent grammatical  construction  cannot  be  the  true  one, 
then  that  which  upon  the  whole  is  the  true  meaning,  shall 
prevail  in  spite  of  the  grammatical  construction  of  a  parti- 
cular part  of  it  There  is  no  doubt  that  the  word  "  now  " 
imports  "present  time'"  or  some  reference  to  present 
time;  and  assuming  the  word  to  be  used  in  its  ordinary 
sense,  according  to  the  old  regulations  of  Parliament  and 
the  old  rules  of  the  common  law,  it  would  have  reference 
to  the  first  day  of  the  sittings;  but  according  to  the  recent 
statute,  it  would  refer  to  the  1st  of  August,  1849;  and  if 
the  defendants'  construction  were  adopted,  the  Act  would 
have  a  retrospective  effect,  and  would  apply  to  a  deed  ex- 
ecuted in  1847,  since  which  time  this  power  has  been 
given  to  a  certain  proportion  of  the  creditors,  of  releasing 
their  debtor  in  spite  of  the  opposition  of  a  certain  small 
portion  of  their  number.  The  same  rule  also  would  ap- 
ply to  a  deed  executed  ten,  twenty,  or  fifty  years  ago. 
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1863.  Now,  ftlthougb  it  may  tiot  bd  fitriotly  coireof  to  look  at  ex* 
traneond  matters  for  the  purpose  of  construing  an  Act,  yet, 
upon  looking  to  the  history  of  legislation  upon  the  subject 
of  bankruptcy,  it  ts  difficult  to  believe,  eiccept  under  the 
strongest  compulsion  of  language,  that  the  legislature  could 
have  meant  to  enact  a  clause  apparently  so  inconsistent 
with  the  general  course  of  decisions*  The  defendants' 
counsel  was  justified  in  the  observation,  that  the  Court  was 
seeking  for  some  means  of  getting  rid  of  the  apparent  ef- 
fect of  the  word  "  now,''  or  in  other  words,  that  the  Court 
was  so  struck  with  what  had  the  appearance  of  injustice 
and  of  absurdity  in  the  view  presented  to  them  by  him, 
that  they  were  looking  through  the  whole  of  the  Act,  to 
see  whether  they  were  absolutely  compelled  to  adopt  such 
a  result  as  that  for  which  he  contended.  We  are  of 
opinion,  that  we  are  not  compelled  to  read  the  word  "  now," 
in  the  sense  of  heretofore;"  for,  if  the  contention  on  the 
part  of  the  defendants  be  correct,  it  must  so  be  read.  A 
very  strong  reason  for  holing  that  the  legislature  have 
not  used  the  word  ^'now"  in  that  sense,  is  one  which 
my  Brother  Alderson  gave  in  the  course  of  the  argu- 
ment, namely,  that  if  the  legislature  intended  so  to  use  it, 
expressions  might  have  been  adapted  which  would  have 
left  no  possible  doubt  on  the  mind  of  any  one  desirous  of 
ascertaining  what  was  intended.  But  there  are  no  expres- 
sions that  clearly  and  distinctly  indicate  the  intention  of 
giving  effect  to  deeds  that  had  theretofore  been  entered  into 
and  completed,  so  as  to  bind  other  persons  not  parties  to 
them.  And,  in  the  absence  of  those  expressions  which  might 
have  been  so  easily  used,  grave  doubts  maybe  entertained, 
whether  this  could  have  been  the  meaning;  and  we  are  not 
bound  to  adopt  that  which  api)ear8  to  be  repugnant  to  the 
general  usage  of  Parliament,  because  an  expression  has 
been. used,  which,  if  it  do  mean  this,  certainly  means  it 
by  the  smallest  amount  of  expression  that  can  be  used  to 


HILABT  tBBM,   16  TICT.  359 

conrey  it  We  are  of  opinion  that  the  legislature  con-  1853. 
templated,  by  the  word  "  now/^  nothing  more  than  this,— 
that  whereas  there  may  have  been  certain  negotiations 
or  arrangements  commenced  and  entered  into  before  the 
passing  of  this  Act^  such  as  are  in  that  condition  shall, 
although  they  may  have  been  so  far  entered  into  that  in 
equity  they  would  be  considered  as  complete  engagements, 
and  though  in  equity  binding  perhaps  upon  the  parties 
to  them,  neyertheless  shall  come  within  the  compass  and 
purview  of  the  Act;  that  is  to  say,  that  all  arrangements 
of  this  description  that  shall  hereafter  be  entered  into  shall 
operate  as  the  statute  provides ;  and  that  all  those  which 
have  been  already  entered  into  shall  also  come  within  the 
scope  and  operation  of  the  Act,  provided  they  are  in  such  a 
condition  that  the  three  months'  notice  (which  the  Act 
provides  as  one  of  the  necessary  conditions)  may  be  given 
for  the  purpose  of  effectually  doing  justice  between  the 
moving  and  opposing  parties  in  the  arrangement,  and  that 
every  one  may  obtain  the  common  benefit  which  is  always 
intended  to  be  conferred  in  arrangements  under  a  bank- 
ruptcy; and  that  each  creditor  may  have  an  opportunity,  in 
common  with  others,  of  seeing  that  his  interests  are  attend- 
ed to,  and  of  sharing  in  the  distribution,  inspection,  con- 
duct, management,  and  the  mode  of  winding-up  the  estate. 
We  have  considered  the  subject  with  a  view  to  the  deliber- 
ation which  is  due  to  it  as  a  matter  of  some  importance. 
Such  being  the  opinion  of  the  Court,  this  deed,  which  was 
not  only  entered  into  but  was  also  completed  before  the 
passing  of  the  Act  of  Parliament,  does  not  come  within  the 
operation  of  the  224th  section.  The  deed  is  no  bar  to  the 
plaintiff's  claim,  and  the  plea  is  bad.  I  may  also  add,  that 
my  Brother  Talfourdy  in  Marsh  v.  HiggitiSy  expresses  a 
similar  opinion  as  to  the  effect  of  the  224th  section,  with 
respect  to  the  notice  required  by  the  Act  The  plaintiff 
is,  therefore,  entitled  to  our  judgment. 
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1863.  Aldsrsok,  R — The  legislature  could  not  have  intended 

to  compel  the  remaining  creditors,  when  a  deed  of  ar- 
rangement had  been  signed  by  six-sevenths  of  the  whole, 
to  be  bound  by  the  deed,  when  those  creditors  could  not 
have  the  protection  which  this  Act,  for  the  first  time,  [has 
given  to  them  as  a  consideration  for  their  being  bound. 
The  mere  insertion  of  the  word  "  now''  cannot  give  such 
an  effect  to  the  Act  I  quite  agree  in  the  modified  con- 
struction of  the  word  "  now,''  by  which  it  is  held  to  apply 
to  an  inchoate  and  not  to  a  perfect  arrangement,  that  is,  to 
one  which  is  in  the  course  of  proceeding  at  the  time  the 
Act  passed.  This  interpretation  of  the  word  "now"  gives 
the  Act  full  effect,  and  does  not  make  it  unreasonable  or 
unjust. 

Pabke,  B. — The  three  months'  notice,  as  required  by  the 
Act,  will  make  a  party  cognisant  of  his  rights,  and  will 
therefore  enable  him  to  act  in  the  best  way  for  the  protec- 
tion of  his  interests  under  the  statute. 

Judgment  for  the  plaintiff. 
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1863. 

RossETEB,  Executor,  v*  Cahlmann  and  Another.  Jan.  19. 

A  HIS  was  an  action  by  the  plaintiff,  as  executor  of  Wil-  The  6th  section 
liam  Button,  for  goods  bargained  and  sold,  and  sold  and  wni  4,*63, 
delivered,  by  the  testator  to  the  defendanta     The  defend-  T^»<^  aboiighes 

.  the  use  for  the 

ants  pleaded,  that  the  goods  mentioned  were  liquid  goods^  future  of  certain 
to  wit,  palm  oil;  and  that  the  contract  and  bargain  for  the  ^Jres^nd 
sale,  and  the  sale  of  the  goods,  were  made  by  a  measure  ^tich'enMte!"' 
other  than  those  authorised  by  the  4  &  5  Will.  4,  c.  63,  that  •*  any  con- 
intituled  &c.,  or  any  aliquot  part  thereof,  to  wit,  by  the  or  sale  made 
gallon,  old  measure,  contrary  to  the  said  statute.  weights  oTmea- 

Replication,  that  the  said  contract  and  bargain  were  for  "^  "'^^d 
the  sale  of  the  said  palm  oil,  at  a  certain  rate  or  price  per  void  *'— do  not 
gallon,  old  measure,  the  said  oil  to  be  had  or  procured  by  contract  entered 
the  said  W.  Hutton  in  parts  beyond  the  seas,  to  wit,  on  ^^^^^S  for 
the  coast  of  Africa,  and  to  be  shipped  in  those  parts  in  the  sale  of  goods 

to  he  weiifhed 

a  vessel  of  the  defendants,  to  be  sent  there  by  the  defend-  or  measured  hj 
ants  for  the  purpose  of  receiving  the  same ;  the  said  oil  to  m^J^  mra- 
be  put  alongside  the  said  vessel  by  the  said  W.  Hutton,  e^^^tio^^un- 
in  casks  for  stowing  the  quantity  in  gallons  old  measure  as  ^^^  "^^h  goods 
aforesaid ;  quality  and  condition  of  the  said  oil  and  casks  ed  or  measured 
to  be  approved  and  agreed  by  the  supercargo  or  master  of  "*  *^  countiy. 
the  said  vessel,  as  the  agent  in  that  behalf  of  the  defend- 
ants, before  it  should  leave  the  shore,  and  no  question  on 
either  point  to  be  raised;  and  further,  that  the  said  con- 
tract and  bargain,  so  far  as  they  related  to  the  measure* 
ment  of  the  said  oil  and  delivery  to  and  shipping  the  sam6 
on  board  the  said  vessel,  and  the  receipt  thereof  by  the 
defendants  in  manner  aforesaid,  were  wholly  to  be  per^ 
formed  in  the  said  parts  beyond  the  seas,  and  not  otherwise 
or  elsewhere;  and  that  the  said  contract,  bargain,  and  sale 
were  not  in  any  manner  or  sense,  save  as  herein  mentioned, 
made  by  a  measure  authorised  by  the  said  Act  of  Parlia- 
ment, or  any  aliquot  part  thereof,  as  alleged  in  the  plea. 


V, 

Cahlmann. 
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1863.  Rejoinder,  in  substance,  that,  by  the  terms  of  the  con- 

RosHBTBii     *^™^  ^^^  ^^®>  *^®  goods  were  to  be  paid  for  within  the 
realm  of  England. 

Demurrer,  and  joinder. 

Montague  Smith  in  support  of  the  demurrer. — A  con- 
tract entered  into  within  this  realm  with  respect  to  goods 
to  be  measured  in  a  foreign  country  by  measures  which* 
are  prohibited  here,  is  not  rendered  void  by  the  5  &  6 
Will.  4,  c.  63.  The  6th  section  of  that  statute  abolishes 
the  use  of  the  gallon,  old  measure,  and  the  21st  section 
inter  alia  enacts,  that  "any  contract,  bargain,  or  sale 
made  by  any  such  weights  or  measures,  shall  be  wholly 
null  and  void.''  But  the  latter  section  applies  only  to 
those  contracts  where  the  goods  are  measured  in  pursu- 
ance of  the  contract  within  this  realm.  This  is  apparent 
from  the  preambles  of  the  several  statutes  that  haye  been 
passed  with  a  view  to  the  regulation  of  weights  and  mea- 
sures in  use  at  different  periods  in  this  country.  If  such 
a  contract  as  that  disclosed  upon  these  pleadings  were 
held  to  be  within  the  statute,  and  illegal,  the  great  com- 
merce of  this  mercantile  country  could  not  be  carried  on. 
— He  was  then  stopped  by  the  Court. 

Fidd  contriL — ^This  contract  is  illegal  within  the  true 
meaning  of  the  21  st  section  of  the  Act  The  6th  section 
absolutely  prohibits  the  use  of  the  gallon,  old  measure. 
The  statute  was  passed  to  carry  out  the  objects  which 
had  not  been  properly  effected  by  the  5  Geo.  4,  a  74,  and 
the  6  Geo.  4,  c.  12,  by  creating  an  uniformity  in  the  stand- 
ard weights  and  measures.  [PoUock,  C.  R — ^The  5  Geo.  4, 
c  74,  appears,  by  the  language  of  its  preamble,  to  have 
been  passed  that  "certain  standards  of  weights  and  mea- 
sures should  be  established  throughout  the  UwUed  King^ 
dom  ofOreat  Britain  and  Ireland.''  The  6th  section  of  this 
Act  does  not  mean  that  such  measures  as  are  there  men- 
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tioned  shall  be  abolished  everywhere,  but  merely  through-  1653. 
out  the  realm.  The  Act  does  not  prohibit  the  use  of  fo- 
reign measures^  and  the  contract  would  have  been  valid  if 
the  parties  had  agreed  for  the  sale  of  the  goods  according 
to  some  African  measure.  Alderaon,  R — ^What  is  there 
in  the  Act  to  prevent  two  foreigners  firom  entering  into  a 
contract  in  this  country  for  the  delivery  of  100  chaldrons 
of  coal  at  Antwerp? — ^and  yet  the  use  of  the  chaldron  mea* 
sure  is  abolished  in  this  country.  Parke,  R — The  Act 
applies  to  those  contracts  only  which  are  to  be  performed 
by  the  commodities  being  measured  in  the  United  King- 
dom. The  whole  Act  shews  that  the  words  of  the  21st 
section  are  to  have  that  limitation  put  upon  them.  It 
would  be  absurd  to  hold  that,  where  a  contract  is  made 
here  for  the  sale  of  goods  in  India  or  China,  or  in  some 
other  distant  foreign  country,  it  would  be  necessary  to 
send  out  English  weights  and  measures.  The  Act  was 
intended  to  regulate  the  transactions  of  buying  and  sell- 
ing which  take  place  within  this  realm.]  Some  of  the  old 
Acts,  as  for  instance  the  2  Hen.  6,  c.  11,  and  the  18  Hen. 
6,  a  17^  are  applicable  to  foreign  measures,  such  as  wine. 
IParke,  R-^Those  Acts  are  applicable  to  the  importation 
of  foreign  articles,  in  which  cases  the  wine  must  be  mea* 
sured  in  pursuance  of  the  Act&] 

Pollock,  C.  B. — ^We  are  all  clearly  of  opinion  that  the 
5  &  6  Will.  4,  c.  63,  does  not  apply  to  this  kind  of  contract, 
for  the  reasons  which  have  been  given  by  the  Court  in  the 
course  of  the  argument  Our  judgment  therefore  must  be 
for  the  plaintiff. 

Pabke,  B.,  Aldebson,  B.,  and  Martik,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1853. 

Jan.  25.  Platt  and  Another  v.  Else  and  Another. 

In  an  action  for   X  HIS  was  an  action  for  the  infringement  of  a  patent — 

the  infringe-  _^    __       .  i      i* 

mentofapa-  The  declaration  stated,  that  one  E.  Hartley  was  the  first 
(rinw^Ae^^-  and  true  inventor  of  a  certain  new  manufacture— that  is 
^  cAct^S^  *^  ^^^>  ^^  ^  certain  improvement  in  machinery  or  appara- 
lowed  the  de-  tus  to  be  employed  in  the  preparation  and  spinning  of 
plead— first,       cotton  and  other  fibrous  substances;  and  thereupon  her 


not 

CO] 


i^Sat  Ae  Majesty  the  Queen,  by  letters  patent,  dated  the  11th  of 
patentee  was      December,  1848,  granted  to  him,  his  executors,  &c.  the 

notthemyen-  ,  ,    .'  ,  .  ,  ,     ,  -^ 

tor;  thirdly,  solc  privilege  to  make,  use,  exercise,  and  vend  the  said 
fomUy^tSt*  invention  within  England  for  the  term  of  fourteen  years; 
the  inyention      ^j^^^^  ^  specification,  describing  the  nature  of  his  said  in- 

was  not  a  mana-  r  '  ^ 

fectore;  fifthly,  veutiou,  was  duly  enrolled  in  Chancery  within  six  months ; 

tionwasnot  that  on  the  13th  of  July,  1849,  E.  Hartley  assigned  the 

trti^no^**"  patent  to  the  plaintifi's;  that  the  plaintifi's  afterwards  en- 

sufficient  spe-  tered  a  disclaimer  of  the  words  "  and  other  fibrous  sub- 

cification  was 

enrolled.  Stances"  in  all  such  parts  of  the  letters  patent  as  might 

imply  that  the  said  invention  was  applicable  to  or  related 
to  the  manufacture  of  flax. — The  declaration  then  alleged 
that  the  defendants  infringed  the  patent. 

The  defendants  took  out  a  summons  under  the  15  & 
16  Vict.  c.  76,  s.  81,  for  leave  to  plead  the  following  mat- 
ters:— First,  not  guilty;  secondly,  that  the  patentee  was 
not  the  first  and  true  inventor;  thirdly^  non  concessit; 
fourthly,  that  the  invention  was  not  a  manufacture; 
fifthly,  that  the  invention  was  not  new;  sixthly,  that 
no  sufficient  specification  was  enrolled.  The  applica- 
tion was  supported  by  an  affidavit  of  the  defendants'  at- 
torney, which  stated  that  he  was  advised  and  believed 
that  the  defendants  had  just  ground  to  traverse  the 
several  matters  proposed  to  be  traversed  by  the  pleas. 
The  summons  was  heard  on  the  Srd  of  January,  before 
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Martin^  B.,  who  allowed  all  the  pleas  except  the  third  and        I8fi3. 
sixth;  and  on  the  15th  of  January  Platt 


Hind/march  moved  for  leave  to  add  those  pleas. — The 
plea  of  non  concessit  is  necessary,  in  order  to  raise  the  ob- 
jection that  the  title  of  the  patent  does  not  correctly 
describe  the  invention.  That  plea  does  not  deny  the 
grant  of  the  letters  patent,  but  their  effect  and  operation: 
Bunnett  v.  Smiih  (a),  Nickels  v.  Ross  (6),  Bedells  v.  Mas- 
sey{c),  Baddeley  v.  Leppingwdl(d)y  Co.  Lit  260. a.,  Morgan 
V.  Seaward  (e),  Hynde's  case  (/).  [Parke,  B.,  referred  to 
Cooke  V.  Blake  (^r).]  The  defendants  ought  also  to  be  al- 
lowed to  traverse  the  sufficiency  of  the  specification. 
Where  the  specification,  in  describing  the  invention,  com- 
bines that  which  is  new  with  that  which  is  old,  the  objec- 
tion cannot  be  taken  advantage  of  under  a  plea  that  the 
invention  is  not  new:  Holmes  v.  The  London,  and  North 

Western  Railway  Company  Qt), 

Rule  nisi  granted. 

Webster  now  shewed  cause. — The  plea  of  non  concessit 
ought  not  to  be  allowed  except  upon  special  grounds. 
[Alder son,  B. — ^Then,  since  the  New  Rules,  how  can  the  ob- 
jection be  raised  that  the  title  of  the  patent  does  not  correct- 
ly describe  the  invention  ? — as  in  the  case  oiLord  Cochrane 
V.  Smethurst  (i),  where  the  patent  was  for  "  an  improved 
method  of  lighting  cities,  towns,  and  villages,"  but  the 
specification  merely  described  an  improved  lamp.]  The 
proper  plea  would  be,  that  the  specification  did  not  de- 
scribe the  invention,  or  that  the  invention  was  different 
from  that  stated  in  the  specification.  In  the  old  cases, 
where  the  plea  of  non  concessit  was  allowed,  the  subject- 

(a)  13  M.  &  W.  562.  (f)  4  Eep.  71  b. 

(b)  8  C.  B.  679.  ig)  1  Exch.  220. 

(c)  8  Scott  N.  E.  337.  (A)  22  L.  J.,  C.  P.,  67. 

(d)  3  Burr.  1544.  {%)  1  Stark.  N.  P.  205. 
(0  2  M.  &  W.  544, 
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J863^  matter  related  to  a  grant  of  land,  or  an  office,  or  franchise, 
in  which  an  interest  passed  to  the  grantee,  and  conse- 
quently the  parties  were  dealing  with  something  which  had 
an  anterior  existence;  but  it  is  not  so  with  a  patent  for  an 
invention.  In  Bunnett  v.  Smith  (a),  the  attention  of  the 
Court  was  not  called  to  that  distinction.  [Parke,  R — ^The 
law  is  thus  stated  in  Hyndes  ca8e(b):  "  So  against  the 
King's  letters  patent  under  the  great  seal  shewed  in  Court, 
none  can  deny  them ;  but  non  concessit  per  prced'  literas 
patentes  is  a  good  plea;  for,  although  there  be  such  letters 
patent,  yet  perhaps  nothing  pass  by  them;  and  so  per 
consequens  non  concessit"^  That  doctrine  was  acted  upon 
by  this  Court  in  BimneU  v.  Smith,  and  by  the  Court  of 
Common  Pleas  in  BedeUs  v.  Massey(c).  Then,  with  re- 
spect to  the  last  plea,  it  is  submitted  that  the  case  of 
Holmes  v.  The  London  <vi\d  North  Western  Railway  Com- 
pany (d)  is  no  authority  for  allowing  it,  since  the  only 
point  there  decided  was  as  to  the  sufficiency  of  the  speci- 
fication. 

Eindmarch  appeared  to  support  the  rule,  but  was  not 
called  upon. 

Pee  Curiam  (e)  — ^The  rule  must  be  absolute. 

Rule  absolute. 

(a)  13  M.  &  W.  662.  (d)  22  L.  J.,  C.  P.,  67. 

(h)  4  Rep.  71  b.  (e)  Pollock,  C.  B.,  Parke,  B, 

(c)  8  Scott  N.  R.  337.  Alderson,  B.,  and  Martin,  B, 
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1863. 

The  South  Eastern  Railway  Company  v.  Thb  South     /a«.25. 
Western  Railway  Company. 

WW  ILLES  moved  that  the  officer  of  the  Court  might  be  Under  Reg. 
directed  to  enter  this  cause  for  argument  at  the  sittings  in  vict'r.  67,'b 
error  after  the  present  Term.    It  was  a  writ  of  error  from  ^^1??  ^ 

*  entered  for  ar- 

this  Court  to  the  Exchequer  Chamber,  and  there  were  gument  in  the 
more  than  four  clear  days  before  the  day  of  sitting;  but  aianS»fonr 
the  officer  refused  to  receive  the  entry,  on  the  ground  that  f^^l^ 
he  was  not  authorised  to  do  so,  unless  the  cause  was  en-  day  appointed 

for  hearing  ar- 

tered  for  argument  on  a  day  in  Term.  The  1 1  Geo.  4  &  1  gmnaita,whe- 
WilL  4,  c.  70,  s.  8,  enabled  the  Court  of  error  to  appoint  a  ^^^ti^ 
time  for  sitting  either  in  Term  or  Vacation.  The  1 55th  sec- 
tion of  the  Common  Law  Procedure  Act,  15  &  1 6  Vict.  c.  76, 
enacts  that,  "  upon  such  suggestion  of  error  alleged  and  de- 
nied being  entered,  the  cause  may  be  set  down  for  argument 
in  the  Court  of  error  in  the  manner  heretofore  used ;  and  the 
judgment  roll  shall,  without  any  writ  or  return,  be  brought 
by  the  Master  into  the  Court  of  error  in  the  Exchequer 
Chamber,  &c.,  on  the  day  of  its  sitting,  at  such  time  as 
the  Judges  shall  appoint,  either  in  Term  or  in  Vacation," 
&a  Then,  by  Reg.  Gen.,  Hilary  Term,  16  Vict.  r.  67, 
"  after  the  suggestion  of  error  in  law  alleged  and  denied, 
as  prescribed  by  the  Common  Law  Procedure  Act,  1852, 
is  entered,  either  party  may  set  down  the  case  for  argu- 
ment, and  forthwith  give  notice  in  writing  to  the  opposite 
party,  and  proceed  to  the  argument  thereof,  as  on  a  de- 
murrer, without  any  rule  or  motion  for  a  concilium." 
That  rule  is  the  same  as  Reg.  Gen.,  H.  T.,  1  Will.  4,  r.  14, 
under  which  it  seems  to  have  been  the  practice  to  enter 
the  cause  ten  days  before  the  day  of  argument:  1  Chit. 
Arch.  505. 

Pabke,  B.— The  67th  rule  of  Hilary  Term,  16  Vict,  says, 
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that  either  party  may  set  down  the  case  and  proceed  to  the 
argument  as  on  a  demurrer;  therefore  all  that  is  required 
is,  that  the  cause  should  be  entered  four  clear  days  before 
the  first  day  appointed  for  argument,  whether  in  Term  or 
Vacation. 

Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Application  granted. 


HoBSON  V,  Nealb. 

Jt)Y  order  of  the  Master  of  the  Rolls,  the  following  case 
was  stated  for  the  opinion  of  this  Court: — 

Samuel  Hobson,  on  the  7th  of  March,  1822,  made  and 
published  his  will  in  writing,  duly  executed  and  attested, 
and  thereby  appointed  T.  Neale,  T.  Hutton,  and  R.  Hooper, 
executors  and  trustees;  and,  after  directing  payment  of 
his  funeral  and  testamentary  expenses,  debts,  &c,  out  of 
his  personal  estate,  he  devised  unto  and  to  the  use  of  his 
said  trustees,  their  heirs  and  assigns,  all  his  freehold  mes- 


Jan.  29. 

A  testator  de- 
▼iBed  to  trus- 
tees his  real 
estates,  upon 
trust  to  raise  a 
sufficient  sum 
to  pay  debts 
and  legacies, 
and  upon  fur- 
ther trust  to 
pay  his  two 
daughters  annu- 
ities of  300/. 
each;  and  he 
directed  that, 

subject  to  those  guaffcs,  lauds,  tenements,  and  hereditaments,  in  the  county 

trusts,  the  trus-        "^     »  '  '  '  -^ 

tees  should  of  York,  and  all  other  his  real  estate  (subject  and  chargea- 
tS^reai  estates,  blc,  as  to  his  Said  estate  in  the  county  of  York,  to  and  with 
teoA^r  for  Ufe   *^^  ^^™  of  20001  secured  by  mortgage  thereof),  upon  trust 

and,  after  his 

decease,  in  trust  for  his  children:  provided  that  it  should  be  lawful  for  the  trustees,  with  the 
consent  of  the  testator^s  brother  during  his  life,  and  after  his  decease  with  the  consent  of  the  per- 
sons beneficially  entitled,  to  sell  the  whole  or  any  part  of  the  real  estate,  and  out  of  the  purchase- 
money  invest  so  much  as  would  be  sufficient  to  pay  the  annuities  of  300Z.  The  testator  died  leav- 
ing his  two  daughters,  his  brother,  and  seven  children  of  his  brother,  surviving.  The  trustee*  sold 
a  part  of  the  real  estate,  and  paid  the  debts  and  legacies,  when  it  was  found  that  the  rents  of  the  re- 
sidue of  the  real  estate  were  not  sufficient  to  pay  the  annuities,  whereupon  a  bill  in  Chanoeiy  was 
filed  by  the  testator's  brother  and  his  children  against  the  trustees  and  the  testator's  daughter;  and 
in  pursuance  of  an  order  of  the  Court,  the  residue  of  the  real  estates  was  sold,  and  20,00(tf.,  part 
of  the  purchase-money,  invested,  and  the  interest  thereof  applied  in  payment  of  the  annuities.  The 
testator's  daughters  and  brother  having  afterwards  died,  the  brother's  children  became  entitled  to 
the  20  000/.,  when  the  Crown  claimed  legacy  duty  on  that  sum: — Hdd^  that,  if  the  Court  of  Chan- 
cery acted  on  their  general  power  of  ordering  the  sale  of  real  estate  to  satisfy  charges,  legacy-duty 
was  not  payable;  but  if  the  Court  acted  on  the  clause  in  the  will,  and,  in  consequence  of  the  will  con- 
taining that  clause,  compelled  the  trustees  to  execute  the  power,  l^acy- duty  was  payable,  inasmuch 
as,  in  that  case,  the  sale  of  the  real  estate  was  substantially  by  the  direction  of  the  testator  himself. 
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that  the  survivors  and  survivor  of  them,  fee,  should,  by  i863. 
mortgage  or  sale  of  the  hereditaments  and  real  estates 
thereby  devised,  or  a  competent  part  thereof,  or  by  and  out 
of  the  rents,  issues,  and  profits  thereof,  or  by  cutting  down 
timber  or  other  trees,  &a,  levy  and  raise  such  sum  and 
sums  as  should  be  sufficient  to  pay,  and  should  accordingly 
pay  (after  his  personal  estate,  not  specifically  bequeathed, 
should  be  applied  so  far  as  the  same  should  extend),  his 
funeral  expenses  and  the  expenses  of  proving  his  will,  and 
all  sums  secured  by  mortgage  of  his  freehold  estates,  and 
all  his  bond,  simple  contract,  and  other  debts,  and  his  pe- 
cuniary legacies,  &c.;  and  upon  further  trust,  that  the 
said  trustees  or  the  survivors,  &c.  should  levy  and  raise 
by  the  ways  and  means  aforesaid,  yearly  and  every  year 
during  the  respective  lives  of  his  two  infant  daughters, 
Harriet  and  Louisa  Hobson,  two  annuities  of  8002.  each 
for  their  respective,  sole,  and  separate  use,  &c.  (The  will 
then  gave  power  to  the  daughters,  in  case  of  marriage,  to 
appoint  6000Z.  each  as  portions  for  their  children.)  And 
the  testator  further  directed  that  his  said  trustees  and  the 
survivors,  &c.,  should  stand  seised  of  his  real  estates  there- 
by devised,  subject  to  the  several  trusts  and  charges  afore- 
said, in  trust  for  his  brother  George  Hobson  during  his 
life,  and  after  his  decease,  in  trust  for  the  children  of  his 
said  brother,  living  at  the  testator's  decease,  &c.  And  in 
the  said  will  was  contained  a  proviso,  that  the  exercise  of 
the  power  of  mortgaging  his  said  estates,  or  any  part 
thereof,  should  not  preclude  his  said  trustees  or  trustee 
for  the  time  being,  if  he  or  they  should  deem  it  expedient, 
from  afterwards  selling  all  or  any  part  of  his  said  estates 
for  the  purpose  of  paying  ofi^  such  mortgage  or  mortgages, 
or  for  any  other  of  the  purposes  of  that  his  said  will. 
And  the  testator  further  provided  by  his  said  will,  that, 
notwithstanding  any  of  the  trusts  aforesaid,  it  should  be 
lawful  for  his  said  trustees  or  the  survivors,  &c.,  at  any 
time  or  times  after  his  decease,  with  the  consent  of  his 
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1853.  said  brother  Q^orge  Hobson  during  his  life,  s^d  after  his 
decease  then  with  the  consent  of  th«  person  or  persons 
beneficially  entitled  to  the  rev^^ion  or  remainder  of  his 
said  estate  in  the  county  of  York,  subject  to  the  charges 
thereon  as  aforesaid,  or  with  the  consent  of  such  or  so 
many  of  the  persons  beneficially  entitled  as  aforesaid,  if 
more  than  one,  as  should  then  be  of  the  full  age  of  twenty- 
one  years,  to  sell  and  dispose  of  the  whole  or  any  part  of 
his  said  estate  in  the  county  of  York;  and  that  his  trus- 
tees, or  the  trustees  or  trustee  for  the  time  being,  should, 
out  of  the  purchase  money  arising  from  such  sale,  invest 
in  their  names  so  much,  either  in  the  SL  or  H  per  Cent 
Annuities,  as  would  be  sufficient,  out  of  the  dividends 
thereof,  to  pay  and  satisfy  the  said  yearly  sums  of  300Z. 
and  3002.;  and  should  by  deed  settle  the  said  Bank  Annui- 
ties, so  that  each  of  his  said  daughters  might  be  entitled 
to  receive  the  income  arising  from  one  moiety  thereof  for 
her  life;  and  so  that  each  of  his  daughters  might  have  the 
power  of  disposing  of  one  moiety  of  the  principal  of  the 
said  stock,  in  like  manner  as  they  had  of  disposing  of  the 
said  sum  of  6000Z.  And  it  was  further  provided  by  the 
will,  that,  in  case  the  testator's  daughters  should  not 
exercise  the  said  power  of  appointing  6001,  in  favour  of 
their  children,  or  of  appointing  the  said  Bank  Annuities, 
then  the  same  should  fall  into  and  be  considered  as  part 
of  the  residue  of  his  real  estate,  and  be  applied  accord- 
ingly. 

The  testator  died  on  the  5th  of  April,  1822,  without 
having  revoked  or  altered  his  will  The  testator  left  his 
said  two  daughters,  his  brother  George,  and  seven  chil- 
dren of  his  brother,  surviving.  The  personal  estate  not 
being  sufficient  for  the  payment  of  the  debts  and  legacies, 
the  trustees  sold  a  part  of  the  real  estate  and  paid  such 
debts  and  legacies.  It  was  then  found  that  the  rents  of 
the  residue  of  the  real  estate  were  not  sufficient  to  pay 
the  annuities  of  3002.  each  to  the  testator  s  daughters; 
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aad,  in  Maj^  1824,  a  bill  in  Chancery  was  filed  by  G^eorge  1863. 
Hobson  and  his  children,  who  were  then  all  infants, 
against  the  executors  and  two  daughters  of  the  testator, 
which  set  forth  the  will  and  death  of  the  testator,  and 
stated  the  insufficiency  of  the  rents  to  pay  the  said  annui- 
ties; and  that  the  plaintiffs  had  been  advised  that  it  would 
be  for  their  benefit  that  the  remaining  estates  should  be 
sold  under  the  power  contained  in  the  will,  and  that  the 
plaintiff,  George  Hobson,  thereby  expressed  his  consent  to 
the  exercise  of  such  power  by  the  trustees;  and  that  the 
plaintiffs  had  applied  to  the  trustees,  and  requested  them 
to  proceed  to  a  sale  of  such  estates,  but  that  the  trustees 
had  declined  so  to  do;  and  the  bill  then  prayed  (inter 
alia)  that  it  might  be  referred  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  plaintiffs  that  the 
whole  or  any  part  of  the  remaining  estates  should  be  sold, 
and  that,  if  he  should  be  of  that  opinion,  he  should  be  di- 
rected to  proceed  to  a  sale  thereof. — ^The  case  then  stated 
the  answers  of  the  defendants,  the  decree  of  reference  to 
the  Master,  the  Master's  report  thereon,  and  a  decree  of 
the  14th  of  February,  1828,  whereby  it  was  ordered  that 
the  real  estate  of  the  testator  remaining  unsold  should  be 
sold.  In  pursuance  of  that  order  the  real  estate  was  sold, 
and  the  sum  of  20,000i,  part  of  the  purchase  money,  was 
laid  out  in  the  purchase  of  Bank  3/.  per  Cent.  Annuities, 
out  of  the  interest  of  which  8002.  a  year  was  paid  to  each 
of  the  testator's  daughters  during  their  lives.  On  the  6  th 
of  July,  1836,  George  Hobson  died;  on  the  14th  of  Sep- 
tember, 1847,  the  testator's  daughter  Louisa  died;  and  on 
the  28th  of  March,  1849,  the  testator's  daughter  Harriet 
died;  whereupon  the  children  of  George  Hobson  became 
entitled  to  the  20,0002. ;  and  they  presented  a  petition  to 
the  Court  of  Chancery  to  have  the  same  transferred  ac- 
cordingly; but  the  Commissioners  of  Inland  Revenue  re- 
quired the  executors  to  pay  legacy  duty  on  the  said  sum. 
The  question  for  the  opinion  of  the  Court  was,  whether 
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1863.  any,  and  if  any,  what  legacy  duty  is  payable  in  respect  of 
the  said  sum  of  20,000!.  Bank  31  per  Cent.  Annuities,  so 
carried  over  to  answer  the  said  annuities  of  300/.  and 
soot,  and  being  part  of  the  proceeds  of  the  sale  of  the 
real  estate  devised  by  the  will  of  the  said  testator  Samuel 
Hobson,  and  which  was  sold  under  the  circumstances  and 
in  the  manner  detailed  in  the  case. 

Phinn,  for  the  Crown. — The  sum  in  question  is  subject 
to  legacy  duty  under  the  55  Geo.  3,  c.  184  (a),  as  money 
arising  from  the  sale  of  real  estate  "  directed  to  be  sold.*' 
Formerly  it  was  doubted  whether  a  case  came  within  the 
statute,  unless  the  estate  was  sold  in  pursuance  of  the 
directions  of  the  will;  but  later  decisions  establish  that  it 
is  not  necessary  that  the  will  should  contain  an  express  di- 
rection to  sell,  and  that,  if  there  be  a  power  of  sale,  and  that 
is  exercised,  the  execution  of  the  power  is  within  the 
terms  of  the  statute.  The  Attorney  Oeneral  v.  8imcox  (6), 
in  which  all  the  previous  decisions  were  reviewed,  is  a 

(a)    Schedule,  Pt  III.  Lega-  ^^And  also  for  the  clear  residne 

cies  11. — ^  For  every  legacy,  ape-  (when  given  to  one  person),  and 

cific  or  pecuniary,  or  of  any  other  for  every  share  of  the  dear  resi- 

description,    of  the  amount  or  due  (when  given  to  two  or  more 

value  of  20^.  or  upwards,  given  persons)  of  the  monies  to  arise 

by  any  will  or  'testamentary  in-  from  the  sale,  mortgage,  or  other 

strument  of  any  person  who  shall  disposition,  of  any  real  or  herit- 

have  died  after  the  5th  day  of  able  estate  directed  to  be  sold, 

April,  1805,  either  out  of  his  or  mortgaged,  or  otherwise  disposed 

her  personal  or  moveable  estate,  of,  by  any  will  or  testamentary 

or  out  of  or  charged  upon  his  or  instrument  of  any  person,  who 

her  real  or  heritable  estate,  or  shall  have  died  after  the  5th  day 

out  of  any  monies  to  arise  by  the  of  April,  1805,  (after  deducting 

sale,  mortgage,  or  other  disposi-  debts,  funeral  expenses,  legacies, 

tion  of  his  or  her  real  or  heritable  and  other    charges  first   made 

estate,  or  any  part  thereof  and  payable  thereout,  if  any,)  where 

which  shall  be  paid,  delivered,  such  residue,  or  share  of  residue, 

retained,  satisfied,  or  discharged  shall  amount  to  20^.  or  upwards,*" 

after  the  Slst  day  of  August,  &c. 

1815."  (P)  1  Exch.  741X 


HILABT   TEBM,    16  YICT.  S73 

conclusive  authority  to  that  effect  There  real  estates  were  1863. 
devised  to  trustees,  on  trusts,  which  gave  them  the  option 
either  of  allotting  the  estates  among  certain  persons,  or  of 
selling  them  and  distributing  the  money;  and  the  trustees 
having,  in  the  exercise  of  their  discretion,  sold  the  estates, 
it  was  held  that  legacy  duty  attached.  The  Court  there 
say,  that  "  the  trustees,  by  selling,  have  shewn  conclusively 
that  they  did  think  the  most  expedient  course  was  to  sell; 
and  so  in  the  event  there  was  a  direction  to  sell/'  It  can 
make  no  difference  in  principle  whether  the  power  to  sell 
depends  upon  the  option  of  the  trustees,  or,  as  here,  upon 
the  consent  of  the  parties  beneficially  entitled.  If  the 
power  is  exercised  within  the  terms  of  the  will,  the  duty 
attaches. 

Boffshawe,  for  the  plaintiffs. — The  question  is,  whether 
the  testator  can  be  said  to  have  directed  a  sale,  so  as  to 
produce  a  fund  to  satisfy  the  annuities.  There  is  no  direc- 
tion expressed,  and  therefore  reliance  must  be  placed  on  the 
doctrine  laid  down  in  The  Attomey-Oeneral  v.  Simcox  (a). 
In  that  case,  however,  the  trustees  had  an  absolute  and 
uncontrolled  power  to  regulate  the  destination  of  the  pro- 
perty. But  here  the  testator,  after  making  certain  charges, 
provides  for  them  as  if  the  estate  were  to  remain  unsold 
Where  trustees  are  directed  to  sell  real  estate,  and  dis- 
tribute the  purchase-money,  any  one  of  the  parties  entitled 
to  it  may  comp^  a  sale.  On  the  other  hand,  where  the 
trust  to  sell  is  only  the  machinery  for  raising  money  to 
satisfy  a  charge,  it  is  competent  for  any  one  of  the  persons 
interested  to  avoid  a  sale,  just  as  any  party  interested  may 
pay  off  a  mortgage.  This  is  not  a  trust  to  sell  the  real 
estate,  but  a  power  inserted  in  anticipation  of  the  diffi- 
culty which  would  otherwise  arise  in  the  case  of  real  estate 
charged  with  annuities.  The  circumstance  of  the  con- 
sent of  the  beneficiaries  being  necessary,  assimilates  the 

(a)  1  Exch.  749. 
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1853.^  ease  to  that  of  a  power  of  sale  in  a  real  property  settle- 
ment, which  has  never  been  considered  as  converting  the 
realty  into  personalty.  Again,  the  purposes  for  which  the 
sum  of  20,000Z^  was  raised  having  been  determined,  it  is, 
by  the  express  directions  of  the  will,  to  fall  into  and  be 
considered  as  part  of  the  residue  of  the  real  estate.  A  sale 
under  the  power  is  a  condition  which  has  not  been  per- 
formed, for  the  trustees  declined  to  sell,  and  thereupon  the 
suit  in  Chancery  was  instituted.  The  bill  alleges,  that  the 
real  estate  is  insufficient  to  satisfy  the  annuities,  in  which 
case  the  annuitants  might  compel  a  sale,  even  in  the  absence 
of  a  power:  P%cardY.MitcheU(a).  The  true  criterion  in 
cases  of  this  kind  is,  whether  the  language  of  the  testator 
amounts  to  a  direction  to  sell,  and  so  of  itself  converts  the 
realty  into  personalty,  or  whether  it  merely  invests  the 
trustees  with  a  discretionary  power  of  sale  for  the  purpose 
of  satisfying  debts  or  charges :  WiUiamson  v.  The  Advocate 
General  (6).  If  it  were  not  so,  legacy  duty  would  attach 
in  every  case  where  debts  or  charges  required  a  sale  of 
real  estate,  though  the  testator  intended  that  the  land 
should  remain.  This  case  falls  within  the  principle  of  the 
decision  in  In  re  Evans  (c),  which  does  not  conflict  with 
The  AUomey-Oenerai  v.  Simcox  (cT),  and  is  recognised  as 
law  by  the  House  of  Lords  in  WiUiameon  v.  The  Advocate 
OenerdL  The  ordinary  rule  is,  that  the  subject  ought  not 
to  be  charged,  except  by  clear  and  unambiguous  language 

Phinn  in  reply. — The  sale  took  place  under  the  power 
contained  in  the  will,  and  not  under  the  general  authority 
of  the  Court  of  Chancery.  The  intention  of  these  Acts, 
as  stated  by  the  Court  of  Exchequer  in  Scotland  in  their 
judgment  in  The  Advocate-Oeneral  v.  Ramsay's  Trustees  (e) 
is,  "  that  everything  which  comes,  or  is  directed  to  come 

(a)  14  Beav.  103.  (d)  I  Exch.  749. 

(b)  10  CI.  &  F.  1.  (c)  2  C.  M.  &  E.  224,  note. 

(c)  2  C.  M.  &  R  206. 
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into  the  hands  of  the  donee  in  the  shape  of  a  money  gift        1863. 
or  bequest^  should  pay  the  tax."    That  principle  was  fol- 
lowed in  the  AUamey-Oeneral  y.  Simcoxy  and  this  case 
falls  within  it 

Pabes,  B. — ^Kthe  estate  was  sold  in  the  ezercbe  of  the 
power  contained  in  the  will,  the  sale  was  a  thing  directed 
to  be  done  by  the  testator,  and  the  legacy  duty  attaches ; 
but  if  the  sale  was  under  the  general  power  of  the  Court 
to  direct  a  sale  of  real  estate  for  the  purpose  of  satisfying 
charges,  then  the  duty  does  not  attach. 

AuDEBSOH,  B. — ^The  whole  question  turns  upon  this,  did 
the  Court  of  Chancery  act  because  there  was  this  power 
in  the  will,  or  would  the  Court  have  acted  precisely  the 
same  if  there  had  been  no  such  power? 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls : — 

''  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion  that  if  the  Court  of 
Chancery,  when  they  made  their  decree  of  the  14th  of 
February,  1828,  whereby  they  ordered  the  sale  in  this  case 
of  the  testator's  estate,  really  acted  on  their  general  power 
of  ordering  sales  of  real  estate,  when  the  corpus  of  such 
estate  is  charged  with  an  annuity,  and  such  annuity  is  in 
arrear,  and  on  that  ground  ordered  the  sale  of  this  pro- 
perty in  order  the  better  to  secure  the  payment  of  the  an- 
nuities to  the  testator's  daughters,  then  the  legacy  duty  is 
not  payable  to  the  Crown.  But  if  that  Court  really  acted 
on  the  clause  in  the  testator's  will,  and,  in  consequence  of 
the  will  containing  this  clause,  compelled  the  trustees  to 
execute  the  power  and  exercise  the  discretion  thereby 
given  to  them  by  the  testator,  then  the  legacy  duty  is 
payable  to  the  Crown ;  inasmuch  as  we  think  that,  in  that 


376 


EXCHEQUEB  BEPOBTS. 


1653. 


case^  the  sale  of  the  real  estate  was  substantially  by  the 
direction  of  the  testator  himself.    And  we  leave  it  to  the 
Court  of  Chancery  to  determine  whether,  in  fact,  this  case 
falls  under  the  second  or  first  of  these  two  alternatives. 
(Signed)         F.  Pollock,        E.  H.  Aldbeson, 
J.  Pabke,  S.  Mabtin. 


Jaiu  29. 


In  the  Matter  of  the  Stamp  Duty  on  a  Conveyance  from 
Eabl  Mount  Edqegumbe  and  Thomas  Gill  to  The  Ply- 
mouth Gbbat  "Westebn  Dock  Company. 


X  HIS  was  a  case  stated  by  the  Commissioners  of  Inland 
Kevenue  under  the  provisions  of  the  13  &  14  Vict  c.  97, 
s.  1 5,  to  enable  the  Plymouth  Great  Western  Dock  Com- 


By  an  inden- 
ture, between 
M.  of  the  first 
port,  G.  of  the 

Dock  Company  pauy  to  appeal  to  the  Court  of  Exchequer  against  the  de- 
of  the  third       termination  of  the  Commissioners  as  to  the  stamp  duty 


part,  and  P.  of 
the  fourth  part, 
reciting  that 
M.  had  agreed 
to  sell  the  Com- 
pany certain 


chargeable  on  the  deed  hereinafter  mentioned. 

The  deed  is  an  indenture,  dated  the  2nd  of  March, 

1852,  and  madQ  between  the  Earl  of  Mount  Edgecumbe 

^^recit?ng^''  ^^  ^^®  fi^*  P^^*'    Thomas  Gill  of  the  second  part,  the 

that  O.  had 

agreed  to  sell  the  Company  a  certain  pier;  and  that  it  was  agreed  that  the  consideration  for  such 
purchase  should  be  37,000^;  and  that  10,0002.  only  should  be  paid  in  gross  by  the  Company  to  G., 
and  that  15,000/.  should  be  represented  by  an  annual  rent-charge  of  750/.,  redeemable  on  payment 
of  16,000/.,  and  that  12,000/.  should  be  represented  by  an  annual  rent-charge  of  600/L,  redeemable 
on  payment  of  12,000/.;  (after  stating  the  conveyance  from  M.  to  the  Company  for  9000/.),  it  was 
witnessed,  that,  in  consideration  of  the  rent-charges  of  750/.  and  600/.  payable  to  O.,  and  in  consi- 
deration of  10,000/.  to  G.  paid  by  the  Company,  G.  conveyed  the  said  pier  to  P.,  to  the  use  (amongst 
others)  that  G.  should  receive  out  of  the  rents  a  yearly  rent-charge  of  750/.  and  600/.  The  inden- 
ture then  provided  that  the  Company  might  at  any  time  redeem  the  rent-charge  of  750/.  upon  pay- 
ment of  15,000/.,  after  twelve  months'  notice;  and  that,  after  a  certain  time,  O.  might  by  notice  re- 
quire the  Company  to  redeem  the  rent-charge  of  600/.,  and  pay  him  12,000/.  in  redemption  thereof; 
and  that  if  no  such  notice  should  be  given  by  G.,  then  that  the  Company  might  redeem  that  rent- 
charge  on  payment  of  12,000/.  The  Commissioners  of  Inhind  Revenue  having  required  this  deed 
to  be  stamped  under  the  13  &  14  Vict,  c  97,  Sched.  tit.  "  Conveyance,*"  with  an  ad  valorem  duty 
of  230/.,  as  a  conveyance  upon  the  sale  of  property  for  9000/.  and  37,000/.: — Hdd^  that,  as  G. 
might,  by  his  own  act,  compel  the  Company  to  redeem  the  rent-chaige  of  600/.  by  payment  of 
12,000/.,  that  sum  was  part  of  the  purchase  or  consideration  money,  within  the  meaning  of  the  sta- 
tute, and  subject  to  the  ad  valorem  duty;  but  that  such  duty  was  not  payable  on  the  15,000/^  and 
therefore  the  stamp  must  be  reduced  from  230/.  to  155/. 
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Plymouth  Great  Western  Dock  Company  of  the  third  part,        1853. 

and  George  Pridham  of  the  fourth  part.    The  deed  recites      "^  j^',^  ^ 

(inter  alia),  that  the  said  Earl  was  seised  of  the  manor  of  Stamp  Duty 
,  ON  Gill  s 

East  Stonehouse  in  the  county  of  Devon,  and  also  of  lands  Convbyancb. 
contiguous  to  Millbay  in  the  Port  of  Plymouth;  that  by 
an  Act  of  Parliament  Thomas  Gill  was  empowered  to  con- 
struct upon  the  lands  and  grounds  therein  mentioned  a 
pier  or  jetty,  with  quays,  wharfs,  &c.;  that  Thomas  Gill 
had  constructed  the  same,  and  was  entitled  to  the  fee- 
simple  thereof,  &c.;  that  by  another  Act  of  Parliament, 
the  Plymouth  Great  Western  Dock  Company  was  incor- 
porated and  empowered  to  construct  docks  at  Millbay,  and 
for  that  purpose  to  purchase  the  said  pier  and  the  lands  con- 
nected therewith. — The  deed  then  recited  an  agreement 
by  the  Earl  of  Mount  Edgecumbe  to  sell  to  the  Company 
such  of  the  shores  of  Millbay  as  belonged  to  the  manor  of 
East  Stonehouse,  for  a  perpetual  rent-charge  of  220t,  and 
the  sum  of  90002. — That  an  agreement  had  been  entered 
into  between  T,  Gill  and  the  Company,  by  which  T.  Gill 
had  agreed  to  sell,  and  the  Company  to  purchase,  the  said 
Millbay  Pier,  and  all  tolls,  rights,  &c.  vested  in  T.  Gill; 
and  that  it  was  agreed  that  the  consideration  for  such 
purchase  should  be  the  sum  of  87,0002.;  and  that  the  sum 
of  10,0002.  only,  part  of  the  sum  of  37,0002.,  should  be 
paid  in  gross  by  the  Company  to  T.  Gill;  and  that  the 
sum  of  15,0002.,  further  part  of  the  sum  of  37,0002.,  should 
be  represented  by  an  annual  rent-charge  of  7502.,  com- 
mencing from  the  29th  of  September,  1848,  and  payable 
to  T.  Gill,  his  heirs,  &;c.  half-yearly,  and  charged  as  there- 
inafter mentioned  on  the  property  of  the  Company;  such 
annual  rent-charge,  nevertheless,  to  be  subject  to  redemp- 
tion at  any  time  thereafter,  on  payment  by  the  Company 
to  T.  Gill,  his  heirs  &c.,  of  the  sum  of  15,0002.,  on  twelve 
calendar  months'  notice  in  writing  of  their  intention  of 
paying  the  same  being  given  by  the  Company  to  T.  Gill, 
his  heirs,  &c.;  and  that  the  sum  of  12,0002.,  residue  of  the 
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I6d3.        said  sum  of  37,0002.,  should  be  represented  by  an  annual 
"  in're"     rent-charge  of  600t,  commencing  from  the  29th  of  Sep- 
^o^Q^^  tember,  1848,  and  payable  to  T.  Gill,  his  heirs  fee.,  half- 
CoNVBVANCB.  yearly,  and  charged  as  thereinafter  mentioned  on  the  pro- 
perty of  the  Company;  such  annual  rent-charge  of  600£, 
nevertheless,  to  be  subject  to  such  redemption  or  r^ur- 
chase,  conveyance,  or  merger,  on  payment  by  the  Com- 
pany to  T.  Gill,  his  heirs  &c.,  of  the  sum  of  12,0002.,  at 
such  times,  and  on  such  notice,  and  in  such  manner  as 
thereinafter  respectively  contained. 

(The  indenture  then  stated  the  conveyance  from  the 
Earl  of  Mount  Edgecumbe  to  the  Company  in  considera- 
tion of  the  rent-charge  of  2001  and  the  sum  of  90002.) — ^And 
by  the  said  indenture  it  is  further  witnessed,  that,  in 
pursuance  of  the  agreements,  and  in  consideration  of  the 
yearly  rent-charges  of  7502.  and  6002.  thereinafter  made 
payable  to  T.  Gill,  his  heirs  Sdc,  and  in  consideration  of 
the  sum  of  10,0002.  to  T.  Gill,  paid  by  the  Company,  (the 
receipt  of  which  sum  of  10,0002.,  and  that  the  same,  toge- 
ther with  the  yearly  rent-charges  of  7501  and  6002.,  was  in 
full  for  the  absolute  purchase  in  fee  simple  in  possession, 
free  from  incumbrances,  of  all  and  singular  the  said  pier 
and  other  hereditaments,  powers,  rights,  &c.  thereinafter 
described  or  referred  to,  and  thereby  conveyed  by  T.  GUI, 
and  for  all  compensation  on  account  of  the  same,  and  of 
all  rights  and  appurtenances  thereto,  as  he  T.  Gill  did 
thereby  admit;)  he  T.  Gill  did  direct,  limit,  and  appoint, 
that  aU  singular  the  pier,  hereditaments,  &c.,  thereinafter 
granted  and  conveyed,  should  thenceforth  go,  remain, 
and  be  to  the  uses  thereinafter  declared  concerning  the 
same. 

(The  indenture  then  witnessed,  that  T.  Gill  conveyed 
the  Millbay  Pier  to  George  Pridham  in  fee,  to  the  use 
(amongst  others)  that  T.  Gill  should  receive  out  of  the 
rents  a  yearly  rent-charge  of  7502.  and  6002.,  subject  to 
redemption  as  thereinafter  mentioned.) 
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And  by  the  said  indenture  it  was  provided,  agreed,  and        1853. 
declared,  that  if  at  any  time  thereafter  the  Plymouth         j^  ^ 
Great  Westeirn  Dock  Company  should  give,  or  cause  to  be    ^q^^qjJ^^^*^ 
given,  to  T.  GUI,  his  heirs,  &c.  twelve  calendar  months'    Convbtancb. 
notice  in  writing  of  their  intention  to  make  such  pajrment 
as  next  thereinafter  mentioned,  and  should,  on  or  at  any 
time  after  the  expiration  of  twelve  calendar  months,  to  be 
computed  from  the  time  of  giving  such  notice,  pay  or 
cause  to  be  paid  to  T.  GiU,  his  heirs,  &c.,  the  sum  of 
15,0007.,  then  and  in  such  case,  immediately  upon  such 
sum  of  16,000Z.  being  so  paid,  the  said  yearly  rent-charge 
of  7501  should  cease  and  determine. 

And  by  the  said  indenture  it  is  also  provided  and  mu- 
tually covenanted,  agreed,  and  declared,  by  and  between 
the  Company  and  T.  Gill,  that  if  at  any  time  after  the 
29th  September,  1868,  T.  Gill,  his  heirs,  &c.,  should  be 
desirous  of  having  the  yearly  rent-charge  of  600Z.  redeem- 
ed or  repurchased,  and  should  give  or  cause  to  be  given 
to  the  Company  notice  in  writing  requiring  such  redemp- 
tion or  repurchase  to  be  made  at  the  expiration  of  twelve 
calendar  months  from  the  giving  of  such  notice,  then  that 
the  Company  should,  at  the  expiration  of  twelve  calendar 
months,  to  be  computed  from  the  time  of  such  last-men- 
tioned notice  being  given,  pay  or  cause  to  be  paid  to  T. 
Gill,  his  heirs,  &c.,  the  sum  of  12,000?.  in  redemption  or 
repurchase  of  the  yearly  rent-charge  of  6001.  And  ftir- 
ther,  that,  if  after  the  29th  September,  1858,  no  such  no- 
tice as  last  mentioned  should  be  given  by  T.  Gill,  his  heirs, 
&&,  it  should  be  lawful  for  the  Company,  at  any  time  af- 
ter the  29th  September,  1868,  to  give  or  cause  to  be  giv- 
en to  T.  GUI,  his  heirs,  &c.,  notice  in  writing  of  their  in- 
tention to  redeem  or  repurchase  the  annuity  of  600Z.,  and 
to  make  such  payment  as  next  thereinafter  mentioned, 
and  on  or  at  any  time  after  the  expiration  of  twelve  ca- 
lendar months,  to  be  computed  from  the  time  of  such  last- 
mentioned  notice  being  given,  to  pay  or  cause  to  be  paid 
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1853.        to  T.  Gill,  his  heirs,  &c.,  the  sum  of  12,000Z.  in  redemp- 

in  re        ^^^^  ^^  repurchase  of  the  yearly  rent-charge  of  600t    (Then 

^onG^^s^   followed  usual  provisions  for  the  redemption  of  rent- 

CONVEYANCB.   chBTgeS.) 

The  Company,  by  their  solicitors,  on  the  15th  March, 
1852,  presented  to  the  Commissioners  of  Inland  Bevenue 
the  said  deed  of  the  2nd  March,  1852,  stamped  with  a  duty 
of  95L,  being  the  ad  valorem  duty  in  respect  of  the  two 
sums  of  90001  and  10,0001  therein  mentioned  to  be  paid 
to  the  said  Earl  and  T.  Gill  respectively,  and  with  two 
stamps  of  12.  15s.  each,  and  progressive  duty  stamps,  and 
desired  to  have  the  opinion  of  the  Commissioners  as  to 
the  stamp  duty  with  which  such  deed  was  chargeable;  and 
the  Commissioners,  being  of  opinion  that  the  deed  was 
chargeable  under  the  said  Act  of  Parliament  with  an  ad 
valorem  duty  of  2302.  as  a  conveyance  upon  the  sale  of 
property  by  the  said  Earl  and  T.  Gill  to  the  Company  for 
9000Z.  and  37,0002.  respectively,  assessed  and  charged  the 
sum  of  1352.  as  the  further  ad  valorem  duty  which  the 
Company  paid;  and  the  deed  was  stamped  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  deed  of  the  2nd  of  March,  1852,  is  chargeable  with 
any,  and  what  amount  of,  ad  valorem  duty  exceeding  the 
sum  of  952.? 

A.  J,  Stephens  for  the  appellant(a). — The  case  involves 
two  questions:  first,  whether  the  rent-charge  of  7502.,  re- 
deemable at  the  option  of  the  purchasers  for  15,0002,  is  in 
itself  a  consideration  requiring  an  ad  valorem  stamp;  and 
secondly,  whether  the  rent-charge  of  6002.,  redeemable  at 
the  option  of  the  purchasers  for  12,0002.,  or  which  they 


(a)    Phinn,  on  behalf  of  the  party  appealing  was  to  begin: 

Crown,  claimed  the  right  to  be-  Marquis  of  Chandos  v.  CommU- 

gin;    but  the  Conrt  said  they  sionen  of  Irdcmd  Revenue^    6 

had  ali«ady  decided    that   the  Exch.  464. 
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may,  after  notice  from  the  vendor,  be  compelled,  in  1858,        1853. 
to  purchase  for  that  sum,  is  in  itself  such  a  consideration.  ' 

It  is  submitted,  that  the  Stamp  Act,  13  &  14  Vict.  c.  97,   Stamp  Doty 

^  'on  Gill's 

Sched.  tit  "  Conveyance"  (a),  only  requires  the  ad  valorem   CoNvwrAKr*. 


(a)  *'CoMVBTAHOK,  whether 
grants  diBpositiozi,  lease,  assign- 
ment, transfer,  release,  renuncia- 
tion, or  of  any  other  kind  or  de- 
scription whatsoever,  upon  the 
$ale  of  any  lands,  tenements, 
rents,  annoitieB,  or  other  proper- 
ijf,  real  or  personal,  heritable  or 
moTeable,  or  of  any  right,  title, 
interest,  claim,  in,  to,  out  o^  or 
upon  any  lands,  tenements,  rents, 
annnitieB,  or  other  property,  that 
is  to  say,  for  and  in  respect  of 
the  principal  or  only  deed,  in- 
sirumeni,  or  writing,  whereby 
the  lands  or  other  things  sold 
shall  be  granted,  leased,  assigned, 
transferred,  released,  renounced, 
or  otherwise  conveyed  to  or  vest- 
ed in  the  pm'chaser  or  pur- 
chasers, or  any  other  person  or 
persons  by  his,  her,  or  their  di- 
rection— 

^  Where  the  purchase  or  consi- 
deration money  therein    or 
thereupon    expressed    shall 
not  exceed  25^.      .    .  2«.  6d 
**  And  where  the  same  shall  ex- 
ceed 25^.  andnot  exceed  501.,  be, 
[And  so  on,  up  to  the  purchase 
money  of  600^. — certain  fixed 
duties.] 
**  And  where  the  purchase  or 
consideration  money  shall  ex- 
ceed GOO^.,   then,  for  every 
1002.,  and  also  for  any  frac- 
tional part  of  100^.  .    .    109. 
"  And  it  is  hereby  directed,  that 
the  purchase-money  or  consi- 
deration ehaU  be  truly  expreeeed 
VOL.  VIIL  C  ( 


and  set  forth  in  worde  at  length 
in  or  upon  every  such  principal 
or  only  deed  or  instrument  of 
conveyance;  and  where  such  con- 
sideration shall  consist,  either 
wholly  or  in  part,  of  any  stock 
or  security,  the  value  thereof 
respectively,  to  be  ascertained  as 
hereinafter  mentioned,  shall  also 
be  truly  expressed  and  set  forth 
in  manner  aforesaid  in  or  upon 
every  such  deed  or  instrument; 
and  such  value  shall  be  deemed 
and  taken  to  be  the  purchase  or 
consideration-money,  or  part  of 
the  purchase  or  consideration- 
money,  as  the  case  may  he,  in 
respect  whereof  the  ad  valorem 
duty  shall  be  charged  as  afore- 
said. 

"And  where  the  consideration, 
or  any  part  of  the  consideration, 
shaU  be  any  stock  in  any  of  the 
public  funds,  or  any  Government 
debenture  or  stock  of  the  Bank 
of  England  or  Bank  of  Ireland, 
or  any  debenture  or  stock  of  any 
corporation,  company,  society,  or 
persons  or  person,  payable  only 
at  the  will  of  the  debtor,  the  said 
duly  shall  be  calculated  (taking 
the  same  respectively,  whether 
constituting  the  whole  or  a  part 
only  of  such  consideration),  ac- 
cording to  the  average  selling 
price  thereof  i*espectively  on  the 
day  or  on  either  of  the  ten  days 
preceeding  the  day  of  the  date  of 
the  deed  or  instrument  of  convey- 
ance, or  if  no  sale  shall  have  taken 
;  EXCH. 
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1853.        daty  on  the  purchase  or  consideration  money  actually  paid. 

In  re        I^  Wilmot  V.  Wilkinson  (a),  Bayley,  J.,  says,  "  By  the  Stamp 

Stamp  Dutt    j^^^^  ^j^^  ^  valorem  duty  is  imposed  upon  the  conyeyance 

ON  (jILL  8 

CoNVBTAKCB.  of  au  iuterest,  not  upon  the  right  to  call  for  such  a  ccmyey- 
ance."  Under  the  deed  in  question,  there  Js  an  actual 
sale  of  10,0001  worth  of  property,  the  vendor  reserving  to 
himself  an  interest  in  it,  to  the  extent  of  13502.  per  annum, 
giving  the  purchaser  the  option  of  redeeming  that  at  any 
time,  and  also  of  purchasing  the  entire  interest  for  27,0002. ; 
and,  at  the  same  time,  the  vendor  reserves  to  himself  the 
right  of  selling  the  rent-charge  of  6002.  on  payment  of 
12,0002,  The  Commissioners  of  Inland  Revenue  claim  an 
ad  valorem  duty  upon  the  reserved  interest  of  13502.  per 
annum,  as  upon  27,0002.,  the  valuation  of  it  The  consi- 
deration expressed  on  the  face  of  the  deed  is  10,0002^,  and 
two  rent  charges,  which  may  never  he  redeemed.  In 
Coates  V.  Perry  (b),  Park,  J.,  says,  *'  The  statute  has  only  re- 
quired the  ad  valorem  duty  to  be  paid  in  cases  under  the 
word  '  Conveyance,"  where  the  purchase  or  consideration 
money  therein  or  thereupon  expressed  shall  amount  to 
certain  sums  therein  specified,  and  according  to  the  amount 
of  which  such  duty  is  regulated.  That,  therefore,  evidently 
shews  that  the  l^slature  intended  that  such  duty  should 
be  payable  on  an  immediate  money  consideration  expressed 
upon  the  face  of  the  instrument."  Here  the  only  imme- 
diate money  consideration  so  expressed  is  10,0002.  In 
the  case  of  The  Marquis  of  Chandos  v.  The  Commissioners 
of  Inland  Revenue  {c\  the  Court  asks,  "Why  may  not  a 

place  within  such  ten  days,  then  any  other  security  whatsoever, 

according  to  the  average  selling  whether  payable  in  money  or 

price  thereof  on  the  day  of  the  otherwise,  then  such  calculation 

last  preceding  sale;  and  if  such  shall  be  made  according  to  the 

consideration   or  part  of  such  sum  due  thereon  for  both  prin- 

consideration  shall  be  a  mort-  dpai  and  interest.*' 
gage,  judgment,  or  bond,  or  a  de-         (a)  6  B.  &  C.  510. 
benture,the  amount  whereof  shall         (6)  6  Moore,  197. 
be  recoverable  by  the  holder,  or         (c)  6  Exoh.  464. 
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man  acquire  an  equity  of  redemption  in  an  estate,  subject        1863. 
to  a  charge,  and  allow  the  mortgage  or  charge  to  continue,         in  re 
taking  the  benefit  of  the  surplus  rents  and  profits?    And    ^^^"gi?^ 
why  should  he  pay  a  duty  for  the  entire  property,  which    CoMTWANcik 
he  may  neyer  choose  to  acquire,  and  which  he  is  not  bound 
by  his  contract  with  the  vendor  to  acquire?"    Here  the 
vendee  was  not  bound  by  his  contract  to  redeem  these 
charges. 

The  Court  then  called  on 

Phinny  for  the  Crown. — The  recited  agreement  and  the 
operative  part  of  the  deed  shew,  that  the  consideration  for 
the  purchase  was  37,0002.,  to  be  paid  in  the  manner  pro- 
vided. The  expression  used  is,  that  the  sum  of  27,0002L 
shall  be  represented  by  these  two  rent  charges.  Therefore 
the  parties  themselves  have  put  a  value  on  the  security, 
and  that  is  expressed  on  the  face  of  the  instrument,  as  re- 
quired by  the  13  &  14  Vict  a  97,  Sched.  tit  ^Convey- 
ance"(^)-  With  respect  to  the  rent  charge  of  600Z.,  the  ven- 
dor may  compel  the  vendees  to  redeem  it  for  1 2,000i,  upon 
giving  the  stipulated  notice.  [Parke,  B. — ^It  can  make  no 
difibrence  in  the  duty  that  the  consideration  is  to  be  paid 
at  a  future  time.]  The  duty  is  imposed,  not  on  the  sum 
actually  paid  at  the  time  of  the  conveyance,  but  on  the 
<x>nsideration  expressed  on  the  face  of  the  instrument  to 
be  padcL  [Parte,  R — The  clause  in  the  Schedule  of  the 
Act,  which  prescribes  the  mode  of  calculating  the  value, 
where  the  consideration  consists  of  stock,  debentures, 
&CC  (a),  though  it  does  not  in  terms  provide  for  this  case, 
throws  a  great  deal  of  light  upon  it  Where  the  considera- 
tion is  a  debenture,  the  amount  of  which  the  vendor  may 
get  at  any  time,  the  sum  due  thereon  is  to  be  the  considera- 
tion or  purchase-money.    This  case  falls  within  that  prin- 

(a)  Ante,  p.  381. 
oo2 
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1863.        ciple.     The  vendor  may,  if  he  pleases,  obtain  the  J2,00(ML 

In  re        ^^6^  the  Stipulated  day;  therefore  that  must  be  taken  as 

^ot^GiLLT    P*^  ^^  *^  consideration.     Upon  the  15,00OZ.  the  stamp 

CoNVBTANCE.   must  be  reduced  by  the  amount  of  751    Aldersotiy  R — 

The  ad  valorem  stamp  ought  to  have  been  1552.  instead  of 

2302.] 

Pollock,  C.  B.,  and  Martin,  B.,  concurred. 

Rule  accordingly. 


Jan,  29.      ^^  ^^^  Matter  of  the  Estate  and  Effects  of  Benjamih 

Tatlor,  deceased. 

T.,  bemg  leiBed  A  HIS  was  a  rule  calling  on  John  Taylor  and  Benjamin 
^^LndTb  Taylor,  executors  of  Benjamin  Taylor  deceased,  to  shew 
indentme  mort-  cause  why  they  should  not  deliver  to  the  Commissioners 
a  security  for  of  Inland  Revenue  an  account  upon  oath  of  all  the  l^a- 
m  mdratare  ^^^^  ^^^  ^^  ^^^  property  of  Benjamin  Taylor  deceased,  re- 
contained  a  spectivcly  paid  or  to  be  paid  or  administered  by  them  as 
to  pay  the  prin-  such  executors,  and  why  the  duties  thereon  have  not  been 
wTona certain  paid  or  should  not  forthwith  be  paid. 
Sttind^trnt  ^^  aflSdavit  of  the  executors,  in  answer  to  the  appli- 
T.  covenanted    cation,  stated,  that  John  Taylor  deceased,  being  seised 

to  pay  on  a  cer-  .  ?  o 

tain  day  a  fur-    in  fee  simple  of  a  certain  manor  and  lands  in  the  county 
^^'"e^ent       0^  K«»*'  ^7  indenture  of  the  12th  of  September,  1822, 


and  that  the      demised  the  manor  and  lands  for  a  term  of  500  years, 


5  lands 
ihould  be  charg- 
ed with  that  sum  also.  T.,  by  will,  devised  his  real  estate  to  B.,  whom  he  appointed  his  execntor. 
T.  paid  the  interest  on  the  mortgage  debti,  but  died  without  having  paid  the  prindpaL  The  per- 
sonal estate  of  T.  was  only  sufficient  to  discharge  his  funeral  and  testamentary  expenses.  B.,  by 
will,  bequeathed  his  real  and  personal  estate  to  his  two  sons,  whom  he  appointed  his  executon, 
and  died  without  having  paid  the  mortgage  debts  The  executors  of  B.  exhausted  his  personal^ 
by  paying  with  it  those  debts,  and  oti  that  ground  claimed  an  exemption  from  legacy  dn^  and 
a  return  of  probate  duty: — Held,  that  the  executors  were  bound  to  pay  legacy  duty,  and  were 
not  entitled  to  a  return  of  probate  duty,  since  they  were  not  justified  in  paying  the  mortgage  debta 
with  the  personal  estate  of  B.,  notwithstanding  the  11  Geo.  4  &  1  Will.  4,  c  47,  s.  9»  len- 
dered  them  and  B.  liable,  as  devisees,  to  actions  on  the  covenants  in  the  deeds. 
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by  way  of  mortgage,  to  secure  the  sum  of  70001  money       1853. 
lent,  and  interest;  and  the  said  John  Taylor  by  the  said      "  j^^  ^ 
indenture  coyenanted  to  pay  the  sum  of  7000t  and  in-      Taylor's 

ESTATX. 

terest  on  the  12th  of  September,  1823.  By  another  in- 
denture, of  the  1st  of  March,  1823,  in  consideration  of  a 
further  sum  of  10002.  lent,  and  already  secured  by  the 
bond  of  the  said  John  Taylor,  he  covenanted  to  pay  the 
10002.  and  interest  on  the  1st  of  September,  1823,  and 
that  the  said  manor  and  lands  should  be  charged  and 
chargeable  with  that  sum,  as  well  as  with  the  70002.  and 
interest  The  said  John  Taylor,  on  the  20th  of  August, 
1835,  by  his  will,  duly  made  and  published  in  manner  then 
necessary  by  law  for  passing  real  estates,  devised  to  his 
brother  Benjamin  Taylor,  since  deceased,  the  father  of  de- 
ponents (amongst  other  things)  the  said  manor  and  lands, 
and  appointed  the  said  Benjamin  Taylor,  now  deceased, 
bis  sole  executor;  and  on  the  24th  of  August,  1838,  the 
said  John  Taylor  died,  without  having  altered  or  revoked 
his  will,  and  leaving  the  said  Benjamin  Taylor,  now  de- 
ceased, his  heir-at-law,  and  heir  according  to  the  custom 
of  gavelkind,  him  surviving.  The  said  Benjamin  Taylor 
duly  proved  the  said  will,  and  as  executor  received  all  the 
personal  estate  of  the  said  John  Taylor,  which  was  of  in- 
considerable value,  and  not  more  than  sufficient  to  pay  and 
discharge  his  funeral  and  testamentary  expenses,  and  a 
few  simple  contract  debts,  in  payment  whereof  respective- 
ly such  personal  estate  was  accordingly  applied  by  the 
said  Benjamin  Taylor.  The  said  Benjamin  Taylor,  on  the 
Slst  of  July,  1841,  by  his  will,  duly  made  and  published^ 
devised  and  bequeathed  all  his  real  and  personal  estate  to 
his  two  sons,  deponents,  their  heirs,  executors,  and  admin- 
istrators, upon  trust,  afterpayment  of  his  debts,  for  all  his 
children;  and  he  appointed  deponents  his  executors.  On  the 
26th  of  June,  1846,  Benjamin  Taylor,  thefatherof  deponents, 
died,  without  having  altered  or  revoked  his  will;  and  the 
same  was,  on  the  4th  of  December,  duly  proved  by  depo^ 
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^B^^^  xkcntt  in  the  Prerogative  Coart  of  Oanterbnry.  The  said 
itt  r«i        John  l^ylor  oontinued  until  his  death  seised  of  the  said 

Enilm  mortgaged  property,  subject  to  the  said  mortgage  debts  of 
70002L  and  lOOOZ.;  and  although  he  regularly,  during  hia 
lifetime,  paid  the  interest  upon  the  said  mortgaged  debts^ 
he  died  irithout  having  paid  off  any  part  of  the  principal, 
and  without  leaving  any  personal  estate  except  as  herein- 
before mentioned.  The  said  Benjamin  Taylor  deceased, 
who,  upon  the  death  of  his  brother  the  said  John  Taylor, 
io  as  aforesaid  succeeded  to  the  said  mortgaged  property, 
subject  to  the  said  mortgage  debts,  and  enjoyed  the  same 
dnring  his  life,  continued  during  his  life  to  pay  regularly 
the  interest  on  the  said  mortgage  debts  of  70002.  and 
lOOOil;  but  he  did  not  pay  off  any  part  of  either  of  the 
said  principal  sums.  The  said  Benjamin  Taylor  deceased 
was,  at  the  time  of  his  death,  possessed  of  certain  personal 
estate,  which  was  received  by  and  came  to  the  hands  of 
deponents  as  executors  as  aforesaid,  which  to  the  extent 
of  76001  was  applied  by  them,  deponents,  in  paying  off 
the  said  mortgage  debts  of  7000Z.  and  10002.  And  they 
did^  within  three  years  next  after  the  date  of  the  last* 
mentioned  probate,  claim  to  be  allowed  by  the  Commis- 
sioners of  Inland  B>evenue  to  treat  the  payment  of  the 
said  mortgage  debts,  to  the  extent  of  the  said  sum  of 
75002.,  as  a  payment  of  debts  payable  by  law  out  of  the 
personal  estate  of  the  said  Benjamin  Taylor,  and  to  have 
a  return  of  the  probate  duty  upon  the  sum  so  paid  by  them 
in  discharge  of  the  said  mortgage  debts:  which  the  Com- 
missioners refused 

BowiU,  for  the  executors,  shewed  cause  upon  the  above 
affidavit — ^The  question  is,  whether  the  mortgage  debts 
were  properly  paid  by  Benjamin's  executors  out  of  his 
personalty;  for,  if  so,  the  personal  estate  being  exhausted, 
the  bequest  is  not  subject  to  legacy  duty;  and,  moreover, 
the  executors  are  entitled  to  a  return  of  probate  duty.    It 
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is  necessary  to  consider,  first,  what  was  the  position  of  1863. 
Benjamin.  It  cannot  be  disputed  that  the  mortgage  debts  ^  j^'^  " 
were  payable  out  of  the  personal  estate  of  John;  but,  that  Taylor'* 
being  insufficient  for  the  purpose,  Benjamin,  who  as  de- 
visee and  heir  took  the  real  estate  subject  to  the  mort- 
gages, and  who  was  at  liberty,  if  he  thought  fit,  to  apply 
his  personalty  in  payment  of  the  mortgage  debts,  elects 
not  to  do  so;  therefore  to  that  extent  his  personal  estate 
is  benefited,  and  he  has  shewn  his  intention  to  treat  the 
mortgage  debts  as  a  charge  upon  it»  by  paying  interest. 
[Parke,  B. — ^Benjamin  was  under  no  obligation  to  pay  off 
the  mortgages,  for  they  were  not  his  debts,  but  the  debts 
of  John.  Benjamin's  executors,  who  are  also  his  devi- 
sees and  heirs-at-law,  apply  Benjamin's  personal  proper- 
ty in  payment  of  John's  debts;  and  then  they  ask  for 
a  remission  of  duty,  because  they  have  exonerated  their 
estate  by  paying  the  debts  of  another  person  with  their 
testator's  money.]  Secondly,  Benjamin  was  liable  to  pay 
the  mortgage  debts,  by  virtue  of  the  11  Geo.  4  &  1  Will. 
4,  c.  47,  "  for  the  purpose  of  facilitating  the  payment  of 
debts  out  of  real  estate."  It  is  clear  that,  under  the  3rd 
section  (a)  of  that  statute,  an  action  at  law  might  have 
been  maintained  against  Benjamin  upon  the  covenants  of 


(a)  Sect.  2  renders  a  devise  of  snch  obligor  or  obligors,  oove- 

of  real  estate  void  as  against  spe-  nantor  or  covetiantors,  and  such 

cialt J  creditors.  devisee  and  devisees,  or  the  devi- 

Sect.  3.  "  And  for  the  means  see  or  devisees  of  such  first-men- 

that  such  creditors  maybe  en-  tioned  devisee  or  devisees  jointly, 

abled  to    recover    upon    such  by  virtue  of  this  Act;  and  such 

bonds,  covenants,  and  other  spe-  devisee  and  devisees  shall  be  lia- 

cialties,  be  it  further   enacted,  ble  and  chargeable  for  a  false  plea 

That,  in  the  cases  before  mention-  by  him  or  them  pleaded,  in  the 

ed,  every  such  creditor  shall  and  same  manner  as  any  heir  should 

may  have  and  maintain  his,  her,  hare  been  for  any  false  plea  by 

and  their  action  and  actions  of  him  pleaded,  or  for  not  confessmg 

debt  or  covenant  upon  the  said  the  lauds  or  tenements  to  him 

bonds,  covenants,  and  specialties  descended." 
against  the  heir  and  heirs-at-law 


388  .  e:!(guequbb  bepobts. 

1863.  John  for  payment  of  the  mortgage  money,  since  the  sta- 
in re  ^^^^  transfers  the  liability  of  the  debtor  to  his  heir  and 
Taylor's  devisee,  and  Benjamin  filled  both  characters.  Therefore 
Benjamin  in  his  lifetime  was  under  a  statutory  obligation 
to  pay  the  mortgage  debts;  and  if  he  had  been  sued,  the 
judgment  against  him  would  have  been  satisfied  out  of 
his  personal  estate.  But  further,  the  statute  creates  a 
personal  liability  on  the  part  of  Benjamin's  executors, 
for  they  are  his  devisees;  and  if  they  had  not  paid  the 
mortgage  debts,  they  would  have  been  subject  to  actions 
on  the  covenants.  [PoUock,  C.  B. — Under  the  Act  of 
Parliament,  the  debts  miffht  have  been  made  their  debts; 
but  they  were  not  A  liability  to  be  sued  does  not  neces- 
sarily create  a  debt  If  a  person  is  liable  to  a  penalty, 
there  is  no  debt  until  judgment  is  recovered.  This  is  a 
peculiar  parliamentary  liability,  viz.  that  if  a  devisee  takes 
an  estate  charged  with  a  debt,  he  shall  be  liable  to  be  sued 
for  it ;  but  that  does  not  make  the  debt  his  debt] 

Phinn  appeared  for  the  Crown,  but  was  not  called  upon 
to  argue. 

Pollock,  C.  R — None  of  us  (a)  entertain  any  doubt  upon 
the  subject  The  statute,  when  not  acted  upon,  makes  no 
difference  whatever.  It  created  a  liability  to  be  sued;  but 
until  something  is  done  under  it,  it  does  not  change  the 
right  of  property.  Consequently  this  was,  as  my  Brother 
Parke  observed,  paying  John's  debts  with  Benjamin's 
money.  That  being  the  case,  there  is  no  ground  for  the 
claim  of  return  of  probate  duty,  and  the  rule  must  be  ab* 
solute  to  account 

Rule  absolute. 

(a)  Pollock^  C.  B.,  Park&,  B.,  Alckrson,  R,  and  Martin^  B. 
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1863. 

TeMPLB  V.   PULLBN.  j^^  25. 

Assumpsit  on  a  promissory  note,  dated  the  20th  of  in  July,  1846, 
October,  1852,  made  by  the  defendant,  for  payment  to  one  ^"^nfbl^^a^. 
Kobinson  of  24/.   18«.  6d,  one  month  after  date,  and  by  "-ted  under  a 

,  '    ca.  aa.,  m  order 

Bobmson  indorsed  to  one  Semple,  and  by  him  indorsed  to  to  obtain  his 
the  plaintiff. — Pleas  (inter  alia)  non  fecit,  and  the  bank-  to'Se^m^ 
ruptcy  and  certificate  of  the  defendant;  upon  which  issues  ^^tcw^T^ 

were  joined.  *  blank  promi»- 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sit-  with  hii  i      ^ 


tings  in  the  present  Term,  it  appeared  that,  in  July,  1846,  i^Maynssi, 
the  defendant  was  arrested  under  a  ca.  sa,  when,  in  order  *^«  ^efoidant 

\  '  obtained  a  ceiv 

to  obtain  his  discharge,  he  gave  to  Robinson,  who  was  tificateinbank- 
the  attorney  of  the  execution  creditor,  the  sum  of  fit,  and  oSobcijTss'^ 
a  blank  promissory  note  stamp,  with  his  name  written  up-  gued^^e 
on  it.    On  the  12th  of  May,  1851,  the  defendant,  who  had  ^^^  ;*«™p«^ 

!•?«■»  ty  mak- 

in  the  mean  time  become  bankrupt,  obtained  his  certifi-  in^  it  a  pro- 
cate;  and  on  the  20th  of  October,  1852,  Robinson  filled  up  fol^i?  is!! 
the  blank  stamp,  by  making  it  a  promissory  note  for  24/.  ^^^g^S^j^^ 
18«.  6d,  payable  one  month  after  date,  and  indorsed  it  to  and  indorwd  it 

to  the  plaintiif 

one  Semple,  who  indorsed  it  to  the  plaintiff  for  value,  for  value:— 
The  defendant  had  no  notice  of  the  blank  stamp  having  it  tw  properly^ 
been  used  until  the  commencement  of  this  action.    The  }«fttothcjuiy 

to  aaj  whether 

learned  Judge  left  it  to  the  jury  to  say  whether  the  blank  ^  stamped  pa< 
stamped  paper  was  filled  up  within  a  reasonable  time,  tak-  up  within  area- 
ing  into  consideration  the  circumstances  of  the  defendant,  J^Mido-^gthe 
and  the  probability  of  his  being  able  to  pay  the  note.    His  J^  d^**d^**^ 
Lordship  ruled  that  the  certificate  was  no  bar  to  the  ac-  andhisabiii^ 
tion,  but  reserved  leave  to  the  defendant  to  move  to  enter     Secondly, 
a  verdict  for  him  on  that  plea.    The  jury  having  found  a  ^d^^^pj^e- 
verdict  for  the  plaintiff,  jWe ^derAe 

■equently,  the 

J.  H.  Hodgson  (Jan.  24)  moved  accordingly  for  a  new  c«rt^to  wa« 
trial,  on  the  ground  of  misdirection. — He  submitted,  first,  tion  on  the  note, 
that  the  plaintiff  had  no  authority  to  fill  up  the  blank 
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1353,  stamped  paper  after  so  great  a  lapse  of  time,  but  was  bound 
to  do  so  within  a  reasonable  time,  without  reference  to  the 
circumstances  or  condition  of  the  defendant  On  this 
point  he  cited  Awde  v.  Dixon  (a),  MuUiaU  v.  NemUeQ}).^- 
Secondly,  he  contended  that  there  was  a  debt  which  might 
have  been  proved  under  the  fiat,  either  as  a  debt  payable  in 
futuro,  within  the  meaning  of  the  1 72nd  section  of  the  ]  2 
&  13  Vict  a  106,  or  as  a  debt  payable  on  a  contingency, 
or  a  contingent  liability,  within  the  meaning  of  the  1 77th 
and  178th  sections.  Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case,  which  was 
moved  yesterday  by  Mr.  Hodgaony  we  are  of  opinion  that 
there  ought  to  be  no  rule.  The  grounds  for  the  applica- 
tion were,  first,  that  the  learned  Judge  ought  to  have  di- 
rected the  jury  that  it  was  unreasonable  that  the  blank 
stamped  paper  should  be  filled  up  after  so  long  an  inter- 
val; and  secondly,  that  the  plea  of  the  defendant's  bank- 
ruptcy and  certificate  was  an  answer  to  the  action,  inas- 
much as  the  stamped  paper  had  been  signed  by  the  de- 
fendant before  his  bankruptcy.  We  are  of  opinion  that 
there  is  no  foundation  for  a  new  trial  on  either  of  these 
grounds.  With  respect  to  the  first,  the  question  was  pro- 
perly left  to  the  jury.  It  was  for  them  to  say  what  was, 
under  the  circumstances,  a  reasonable  time  for  filling  up 
the  note;  and  they  found  for  the  plaintiff,  and  no  doubt 
correctly,  because  the  plaintiff  was  an  innocent  indorsee, 
who  had  no  notice  whatever  that  any  irregularity  could 
be  imputed  to  the  instrument.  With  respect  to  the  bank- 
ruptcy, we  are  also  of  opinion,  looking  to  the  clauses  of  the 
statute  referred  to,  that  there  is  no  foundation  for  a  rule 
on  that  ground,  inasmuch  as  the  cause  of  action  arose 
after  the  bankruptcy.  If,  indeed,  the  parties  had  acted 
in  collusion,  and  attempted  to  violate  the  spirit  of  the 
bankrupt  law  by  a  contrivance  to  create  a  debt  which 
should  not  be  barred  by  the  certificate,  that  would  Iiave 

(a)  6  Exch.  869.  (6)  Post,  p.  301. 
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XHIS  was  an  action  on  a  bill  of  exchange,  dated  the  22nd  of 
September,  1847,  drawn  by  the  defendant  upon  and  accepted  by 
Page,  for  payment  of  20()^.  four  years  after  date,  and  indorsed  by  the 
defendant  to  Cannon,  and  by  Cannon  to  the  plaintiff. — Plea,  that  the 
defendant  did  not  make  the  bilL— At  the  trial,  before  PoUock,  C.  B , 
at  the  Middlesex  Sittings  after  Trinity  Term,  1852,  the  defendant's 
counsel  proposed  to  prove  that,  in  the  year  1846,  the  defendant,  at 
the  request  of  Page,  signed  as  drawer  and  indorsed  a  blank  bill- 
stamp  paper,  across  which  Page  wrote  his  name  as  acceptor,  and  de- 
livered it  to  Cannon,  who  advanced  money  upon  it;  that  Cannon  kept 
the  stamped  paper  until  July,  1851,  when  he  filled  it  up,  by  insert- 
ing as  the  date  the  22nd  of  September,  1847,  and  making  it  a  bill 
for  payment  of  200^.  four  years  after  date,  and  then  indorsed  it 
to  the  plaintiff  The  learned  Judge  rejected  the  evidence,  being  of 
opinion  that  the  defence  was  not  open  under  the  above  plea;  and 
that,  even  if  the  facts  were  proved,  they  would  afford  no  answer  to 
the  action.    A  verdict  having  been  found  for  the  plaintiff, 

Knovflea  in  the  foUowing  Term  (Nov.  3)  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  against  which 

Montagu  CkamberB  shewed  cause  (Nov.  22),  and  argued  that  the 
delivery  of  the  blank  stamped  paper  was  an  implied  authority  to 
fiU  it  up  at  anytime  within  the  period  of  the  Statute  of  Limitations. 
—He  cited  RuMd  v.  Langstaffe  (2  Doug.  514),  SchvUz  v.  A^y  (2 
Bing.  N.C.544). 
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afforded  some  argument  to  induce  the  Court  to  come  to  a  yj^^ 
different  conclusion;  but,  even  in  that  case,  my  present 
impression  is,  that  if  we  decided  differently  we  should  not 
be  administering  but  making  the  law.  There  is,  however, 
no  foundation  for  such  an  argument  It  does  not  appear 
that  there  was  any  collusion,  or  attempt  to  concoct  this 
instrument  for  the  purpose  of  evading  the  effect  of  the 
bankrupt  law.  The  object  of  keeping  the  blank  stamped 
paper  was  no  doubt  to  make  use  of  it  when  the  debtor, 
who  was  in  difficulties^  had  the  means  of  paying;  and» 
after  his  bankruptcy  and  certificate,  it  was  filled  up  and 
paid  away  for  a  good  consideration  to  an  innocent  indor- 
see.    Under  these  circumstances,  we  think  that  there 

ought  to  be  no  rule. 

Rule  refiised. 
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1853:  KnowleB  and  BoviU,  in  8upp<^  of  the  rule,  contended  th&t  there 

was  an  implied  condition  that  the  authority  to  fill  up  the  blank  pa- 
per should  be  exercised  within  a  reasonable  time;  and  that  what  was 
NsviLLB.  &  reasonable  time  was  a  question  of  &ct  for  the  jury,  depending  on 
the  particular  circumstances  of  each  case. — ^They  cited  MeUish  t. 
Jtawdon  (9  Bing.  416),  Muilman  v.  D'JSguino  (2  H.  Black.  565), 
Shute  V.  Bobins  (Moo.  &  M.  133).  IParke,  B.,  referred  to  the  passage 
in  Pothier,  cited  in  Young  v,  Orote  (4  Bing.  258),  and  Atode  v.  Dixon 
(6Exch.8e9).]  Cur.^iv.vult. 

Pollock,  C.B.,(Noy.  23),  said,  that  there  ought  to  be  a  new  trial, 
in  order  to  ascertain  whether,  under  the  circumstances,  there  was 
any  reasonable  limitation  in  point  of  time  for  filling  up  the  blank 

8**^P-  Rule  absolute. 


Jan.  17.  Shaw,  Appellant;  Beck  and  Another,  Respondent& 

Upon  the  trial  JL  HIS  was  an  interpleader  summons,  which  was  tried  at 

«  uliue^^lr^'  the  County  Court  of  Yorkshire  held  at  Halifax,  in  which  th«^ 

cou^  court,  appellant  was  the  plaintiff,  and  the  respondents  were  de- 

of  trying  the  fendants.     The  plaintiff  sought  to  recover  certain  goods 

goods  taken  in  mentioned  in  his  particulars  of  claim,  which  had  been 

piidnt^'hi^snp-  ^^^^^  ^7  the  defendants  under  an  execution  issued  from 

port  of  his  title,  j^^  county  Court  against  one  John  Mellor,  on  the  17th  of 

garem  evidence  ^  <=> 

a  deed  (which     March,  1852. 

STfiice Qi^       At  the  trial,  the  plaintiff's  attorney  produced  a  deed 

exerutiondcbtor  (^hich  was  set  out  in  the  case).     This  deed,  which  was 

had  assigned  to  made  on  the  9th  of  March,  1852,  between  John  Mellor 

question ;butthe  (the  judgment  debtor  of  the  defendants)  and  James  Shaw 

to^  si  «e-  (t^«  plaintiff),  after  reciting  that  Mellor  was  entitled  to  the 

cutton  of  the       stock  in  trade,  household  furniture,  and  other  effects,  con- 
deed  was  cross- 
examined  by      tained  in  his  dwelling-house,  set  forth  in  the  schedule  an- 

wjtha^ewto*   Q^xed;  and  also  that  he  was  indebted  to  the  plaintiff  in 

shew  that  the     ^q^  ^^^  which  he  was  unable  to  pay ;  and  that  the  plain- 
transaction  was  '  .  . 
fraudulent,  and  tiff  had  threatened  legal  proceedings  against  him :  witness- 

the  deed  was 
therefore  Toid: 

JiM^  that  the  plaintiff  was  not  bound  to  give  evidence  in  the  first  instance  to  establish  the  va^ 

lidity  of  the  deed,  although  called  upon  by  the  judge  to  do  so,  and  although  the  nature  of  the 
defence  appeared  by  the  cross-examination  of  the  attesting  witness;  and  therefore,  that  the  judge 
was  wrong  in  refusing  td  receive  evidence  in  reply,  to  rebut  a  case  of  fraud  set  up  by  the  defend- 
ants to  invalidate  the  deed. 
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fd,  that  Mellor  did  thereby  assign  to  the  plaintiff  the  said  1853. 
stock  in  trade,  household  furniture,  &c.,  and  all  books  of  shaw,  App.; 
account,  debts,  sums  of  money,  and  all  documents  for  mo-  ^^^*  ^^' 
ney,  vouchers,  and  other  documents,  due,  owing,  or  belong- 
ing to  Mellor,  subject  to  a  proviso  for  redemption,  upon 
payment  of  502.  15&  on  the  9th  of  April,  1852,  or  at  such 
earlier  day  as  the  plaintiff  should  appoint  for  the  payment 
thereof,  by  notice  in  writing  to  that  effect,  to  be  given  to 
Mellor,  or  left  at  his  last  place  of  abode  in  England,  three 
clear  days  before  the  time  appointed  for  such  earlier  day 
of  payment;  and  that  in  the  meantime  interest  should  be 
paid  on  the  principal  sum.  Then  followed  a  covenant  by 
Mellor  to  pay  the  principal  sum  and  interest,  with  a  pro- 
viso, enabling  the  plaintiff,  upon  default  being  made,  to 
take  possession  of  the  said  household  furniture,  and  the 
other  effects,  and  to  reimburse  himself  the  principal  sum 
and  interest,  and  the  expenses  of  the  sale,  and  to  pay  over 
the  surplus  to  Mellor. 

The  only  witness  adduced  on  behalf  of  the  plaintiff  was 
the  clerk  to  the  plaintiff's  attorney,  the  attesting  witness  to 
the  deed;  and  he  proved  its  execution  on  the  9th  of  March 
by  Mellor.  On  cross-examination  by  the  defendants'  at- 
torney, he  stated  that  the  deed  was  executed  by  Mellor 
about  seven  o'clock  in  the  evening  of  the  9th  of  March, 
1852,  the  plaintiff's  attorney  being  absent ;  that  Mellor 
declined  to  have  the  deed  read  to  him  before  he  executed 
it,  urging  his  desire  to  return  home  without  delay,  as  he 
had  some  distance  to  go,  and  that  the  witness  told  him  the 
general  effect  of  it;  that  the  witness  never  saw  Mellor  at 
the  offices  of  his  employers  until  the  evening  in  which  he 
executed  the  deed;  that  the  plaintiff  did  not  execute  the 
deed  until  the  18th  of  March;  that  the  witness  did  not 
know  who  gave  or  took  instructions  for  the  deed,  and  had 
no  knowledge  of  the  consideration  for  the  deed  beyond 
what  was  stated  in  it. 
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1863.  At  the  conclusion  of  this  examination,  the  plamtifTs  at- 

Shaw,  App.;  torney  stated  that  he  should  rest  his  case  on  the  deed. 
Bkk,  Ra^  fpjjg  judge  then  asked  him  whether  he  did  not  intend 
to  call  either  the  pliuntiff  or  Mellor;  and  this  he  declined 
to  do.  The  defendants'  attorney  thereupon  contended, 
that  the  plaintiff  had  not  made  out  his  title  to  the  goods; 
that  the  deed  was  without  consideration;  and  that,  if  the 
plaintiff  relied  upon  it^  he  must  prove  a  valid  considerar 
tion;  and  also  that  the  cross-examination  disclosed  fiuHs 
from  which  fraud  would  be  inferred  by  a  jury.  Evidence 
was  then  adduced  on  the  part  of  the  defendants,  for  the 
purpose  of  shewing  that  the  salfs  of  the  goods  by  the  deed 
had  been  made  without  consideration,  and  was  fraudulent 
upon  the  creditor&  At  the  conclusion  of  the  evidence, 
the  plaintiff's  attorney  intimated  his  intention  to  adduce 
evidence  to  prove  that  the  debt  was  due  and  owing  to  the 
plaintiff  by  Mellor  for  money  lent,  and  that  the  transac- 
tion was  bon&  fide.  The  judge,  however,  ruled  that»  as  the 
plaintiff  had  declined  to  adduce  evidence  in  proof  of  con- 
sideration when  called  upon  to  do  so,  and  as  the  intention 
of  the  defendants'  attorney  to  resist  the  claim  on  the  ground 
of  fraud  appeared  from  the  crosfr^examination  of  the  plain- 
tiff's witness,  it  was  not  competent  fur  the  plaintiff,  with- 
out the  consent  of  the  defendants'  attorney  (which  was  not 
granted),  to  call  any  witnesses  to  rebut  the  defendants' 
case. 

The  judge  took  time  to  consider  the  effect  of  the  evidence 
given;  and  he  held  that  the  deed  was  fraudulent  and  void, 
and  decided  the  case  in  favour  of  the  defendants. 

The  question  for  the  opinion  of  the  Gourt  was,  first, 
whether  the  judge  was  justified  in  deciding  in  favour  of 
the  defendants;  seconcAy,  whether  he  properly  rejected  the 
evidence  offered  on  the  part  of  the  plaintiff,  after  the  case 
for  the  defendants  had  terminated,  to  rebut  fraud  im- 
puted, the  plaintiff  having  declined  to  do  so,  when  asked 
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by  the  judge,  before  the  defendants  had  entered  upon  their        1863. 
case,  whether  he  intended  to  do  so  or  not.  Shaw,  App.; 

BscK,  Req^ 

Hugh  HiU  for  the  appellant. — ^The  judge  improperly  re- 
jected the  evidence  tendered  on  the  part  of  the  plaintiff,  for 
the  purpose  of  answering  the  defendants'  case.  The  plain- 
tiff was  not  bound  in  the  first  instance  to  adduce  evidence 
to  anticipate  the  defence  to  his  claim.  The  deed  was  prim& 
facie  valid,  and  the  onus  of  impeaching  the  transaction  lay 
on  the  defendants:  Lewkner  v.  Freeman  (a).  The  plaintiff 
was,  therefore,  entitled  to  rest  his  prim&  facie  case  upon  the 
mere  fact  of  the  execution  of  the  deed*  Take  the  ordinary 
case  of  an  action  for  the  breach  of  a  simple  contract,  where 
the  defendant  has  pleaded  never  indebted  and  a  plea  of 
fraud ;  there  the  plaintiff  is  entitled  to  rest  his  case  upon  the 
proof  of  the  contract,  and  the  breach  of  it  by  the  defend- 
ant, leaving  it  to  the  defendant,  if  he  can,  to  establish  the  * 
fraud  he  may  rely  upon.  [Parke,  B. — I  think  that  the 
true  rule  upon  this  subject  is  that  which  was  laid  down 
by  Abbott,  C.  J.,  in  Browne  v.  Murray  (6).  That  was  an 
action  of  libel,  to  which  the  defendant  pleaded  not  guilty, 
and  several  special  pleas  of  justification ;  and  the  Lord 
Chief  Justice  held  that  the  plaintiff  might,  if  he  thought 
fit|  content  himself  with  the  proof  of  the  libel,  and  leave 
it  to  the  defendant  to  make  out  his  justification,  and  that 
the  plaintiff  might  then,  in  reply,  rebut  the  evidence  pro- 
duced by  the  defendant;  but  that  if  the  plaintiff  in  the 
outset  thought  fit  to  call  any  evidence  to  repel  the  justifi- 
cation, then  that  he  should  go  through  aU  the  evidence  he 
proposed  to  give  for  that  purpose,  and  that  he  ought  not 
to  be  permitted  to  give  further  evidence  in  reply.  I  think, 
therefore,  that  the  plaintiff  has  the  option,  either  of  rely^ 
ing  upon  his  prima  facie  case  and  leaving  the  defendant 
to  answer  it,  and,  upon  the  defendants'  having  given  evi- 

(a)  Eq.  Cas.  Abr.  149.  (6)  By.  &  Moo.  254. 
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1853.  dence  for  that  purpose,  in  reply  giving  evidence  in  an- 
Shaw,  App.;  8^®^  *^  ^^^  defendants'  case;  or  of  going  into  the  whole 
Beck,  Resp.    ^53^^  j^  ^h^  gyg^  instance.]    That  rule  is  in  accordance  with 

the  ordinary  course  of  practice,  and  appears  to  be  one  of 

much  convenience. 

Aiherton  for  the  respondent& — The  onus  of  proving  con- 
sideration for  the  deed  lay  on  the  plaintiff.  The  cae e  would 
have  presented  a  different  aspect,  if  the  dispute  as  to  the 
ownership  of  the  goods  had  been  between  the  parties  to  the 
instrument  themselves;  but  here  the  question  is  between 
the  grantee  and  the  execution  creditors.  It  appears  on  the 
face  of  the  deed,  that  the  grantor  was  indebted  to  the 
plaintiff,  and  that  he  was  unable  to  pay  the  debt  [Parhe^ 
B. — The  deed  is  a  perfectly  fair  and  valid  instrument  on 
the  face  of  it;  and  the  transfer,  until  impeached  by  extrin- 
sic evidence,  was  good.]  Then  the  rejection  of  the  evidence 
tendered  by  the  plaintiff  was  purely  a  matter  within  the 
discretion  of  the  judge  of  the  county  court.  The  118th 
section  of  the  9  &  10  Vict.  c.  95,  by  which  claims  with  re- 
spect to  goods  taken  in  execution  are  to  be  adjudicated  upon 
in  the  county  court,  confers  large  powers  upon  the  Judge, 
^  and  the  rejection  of  this  evidence  was  a  matter  within  his 
discretion:  Wright  v.  WUcox(fl).  The  same  view  is  tak- 
en in  2  Phillipps  on  Evidence,  47o,  10th  edit  [P(Mocky 
€.  B. — In  that  case  the  evidence  was  admitted,  and  the 
Court  held  that  it  was  in  the  discretion  of  the  Judge  to 
admit  it,  and  that  at  all  events  the  learned  Judge  had 
not  improperly  exercised  his  discretion.  Alderson,  B. — 
Suppose  a  case  of  burglary,  where  the  case  for  the  prose- 
cution is  closed,  the  Judge  might,  and  no  doubt  would,  re- 
call a  witness  to  prove  the  parish  in  which  the  offence  was 
committed,  where  that  fact  had  been  omitted.]  The  evi- 
dence which  the  plaintiff  sought  to  give  was  merely  con- 

(a)  19L.  J.,C.  P.,333. 
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firmatory  of  his  case.     In  Jacobs  v.  Tarleton  (a),  the  plain-        1853. 
tiff,  who  sued  as  indorsee  of  a  bill  of  exchange,  relied  in    shawTapd.- 
the  first  instance  upon  a  prima  facie  case,  by  evidence  of    ®*^"»  ^*^- 
the  indorser's  handwriting;  evidence  was  given  for  the  de- 
fence (on  a  plea  traversing  the  indorsement),  to  shew  that 
the  plaintiff  was  too  poor  to  have  given  value  for  the  bill, 
and  had  disclaimed  all  knowledge  of  it     It  was  held,  that 
the  plaintiff  could  not  give  evidence  in  reply,  that  he  was 
able  to  give  value  and  had  actually  discounted  the  bill, 
because  such  evidence  was  not  in  contradiction^  but  merely 
confirmatory  of  his  prima  facie  case, — He  also  referred  to 
Middleton  v.  Earned  (b). 

Pollock,  C.  B. — We  are  all  agreed  that  there  must  be  a 
new  trial  in  this  case,  in  order  to  give  the  learned  judge 
of  the  county  court  an  opportunity  of  admitting  the  evi- 
dence which  was  tendered  by  the  plaintiff  in  reply  to  the 
defence  founded  upon  fraud,  set  up  in  answer  to  the  deed. 
I  take  it  to  be  a  well-established  rule  of  practice,  that,  at 
a  trial  at  Nisi  Prius,  many  matters,  having  reference  to  the 
conduct  of  the  cause,  are  in  the  discretion  of  the  Judge. 
Many  cases  might  be  suggested.  Suppose,  on  a  trial 
for  burglary,  the  case  for  the  prosecution  were  closed, 
and  it  were  objected  that  no  proof  had  been  given  that 
the  house  was  situate  in  the  parish  laid  in  the  indict- 
ment, the  Judge  would,  no  doubt,  allow  that  fact  to  be  es- 
tablished ;  but  he  would  not  be  bound  to  receive  the  evi- 
dence to  supply  the  omission.  I  quite  agree  with  the  deci- 
sion in  Wilcox  v.  Wilcox.  There,  a  prima  facie  case  hav- 
ing been  established  by  the  plaintiff,  the  defendant  intro- 
duced an  entirely  new  element  into  it;  and,  although  the 
effect  of  the  evidence  in  reply,  to  a  certain  extent,  strength- 
ened the  case  originally  made,  yet  it  rebutted  the  new 

(a)  11  Q.  B.  421.  (h)  4  Exch.  241. 
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1853.  matter  adduced  by  tlie  defendant;  and  it  was  clearly  in 
Shaw,  App.;  the  discretion  of  the  Judge  to  admit  it,  and  he  did  80. 
BacK,Re«p.;  g^^  iJxQre  are  cases  in  which,  I  think,  the  plaintiff  is  en- 
titled, almost  as  a  matter  of  right,  to  give  evidence  in  re- 
ply. Where  there  are  several  issues,  some  of  which  are 
upon  the  plaintiff  and  some  upon  the  defendant,  the 
plaintiff  may  begin  by  proving  those  only  which  are  upon 
him,  leaving  it  to  the  defendant  to  give  evidence  in  sup- 
port of  those  issues  upon  which  he  intends  to  rely;  and 
the  plaintiff  may  then  rebut  the  facts  which  the  defend- 
ant has  adduced  in  support  of  his  defence.  But  it  is 
urged  that,  in  the  present  case,  there  are  no  pleadings, 
and  that  the  plaintiff's  case  is  resolved  into  a  single  pro- 
position, with  which  he  must  deal  at  once,  and  that  he 
was  bound  to  go  into  the  whole  of  his  case  upon  receiving 
the  intimation  of  the  defence,  and  that  such  an  expres- 
sion of  opinion  is  to  be  found  in  the  case  cited  in  the 
Court  of  Common  Pleas.  But  I  think  that  the  plaintiff 
was  entitled  to  rely  upon  a  prim&  facie  case,  by  proving 
the  execution  of  the  deed,  for  that  was  all  which  it  was 
incumbent  upon  him  in  the  first  instance  to  establish.  He 
had  a  perfect  right  to  do  so,  and  to  leave  it  to  the  defend- 
ant to  impeach  the  consideration,  and  he  was  entitled  in 
reply  to  rebut  the  defendant's  evidence.  The  same  prin- 
ciple of  practice  is  recognised  in  the  action  of  ejectment, 
in  which  the  question  depends  upon  the  title  of  the  dis- 
puted property:  the  plaintiff  may  prove  a  prima  facie  case; 
the  defendant  may  then  set  up  an  entirely  new  case;  the 
plaintiff  may  then  in  reply  set  up  another  case,  and  so  on: 
Doe  d.  Sturt  v.  Mobbs  (a),  Rome  v.  Brenton  (6),  are  authori- 
ties in  support  of  this  proposition.  I  therefore  think  that 
the  plaintiff  was  entitled  to  rest  upon  his  primd  facie  case, 
and  that  the  judge  was  wrong  in  refusing  to  allow  him  to 
give  the  evidence  which  he  tendered  in  reply  to  the  de- 

(a)  Car.  &  M.  1.  (6)  8  B.  &  C.  737. 
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fendants'  case.    I  am  therefore  of  opinion  that  there  ought        18^3. 
to  be  a  new  trial  Si^I^M^. ; 

Bbcr,  Re^p» 

Parke,  B. — I  am  of  the  same  opinion.  I  will  not  say  that 
this  was  not  a  matter  in  the  discretion  of  the  judge;  but 
I  think  that  he  ought  to  have  exercised  that  dbcretion  in 
accordance  with  the  rule  of  practice  in  these  matters, 
and  that  according  to  that  rule  he  ought  to  have  ad- 
mitted the  evidence  offered  in  reply.  And  I  take  it,  that 
the  true  and  reasonable  rule  is  that  which  was  laid  down 
by  Abbott,  C.  J.,  in  the  case  of  Browne  v.  Murray.  Before 
that  case,  Lord  EUenborough,  C.  J.,  in  Reea  v.  SmiOi  (a), 
had  ruled,  that  where,  by  the  pleadings  or  by  notice,  the 
plaintiff's  counsel  knows  what  the  defence  will  be,  he  is 
bound  to  go  into  the  whole  case  in  chief,  and  cannot  rest 
upon  a  prim&  facie  case;  and  he  went  so  far  as  to  hold 
that  the  rule  applied  even  in  the  case  where  the  defence 
appeared  upon  the  cross-examination  of  the  plaintiff's  wit- 
ness. But  Abbotty  C.  J.,  laid  down  what  appears  to  me  to 
be  a  more  reasonable  rule,  by  holding  that  the  defendant 
was  bound  to  prove  his  plea,  and  that  the  plaintiff  might 
answer  it  by  additional  evidence.  Brovme  v.  Murray  was 
an  action  of  libel,  and  the  defendant  pleaded  not  guilty,  and 
a  plea  of  justification;  and  Abbott,  C.  J.,  ruled  that  it  was 
optional  with  the  plaintiff  either  to  open  his  whole  case  in 
answer  to  that  which,  as  it  appeared  by  the  pleadings,  the 
defendant  intended  to  set  up,  or  to  rely  in  the  first  in- 
stance upon  the  proof  of  the  libel  alone.  That  rule  has 
constantly  been  acted  upon  in  cases  in  which  there  are  spe- 
cial pleadings  raising  several  issues.  If  this  had  been  an 
action  of  trespass  for  taking  these  goods,  and  there  had 
been  special  pleadings,  and  the  transfer  had  been  impeach- 
ed on  the  ground  of  fraud,  the  plaintiff  would  have  had 
merely  to  shew  his  title  to  the  goods  by  proof  of  the  exe- 

(a)  2  Stark.  31. 
DD  2 
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1853.  cution  of  the  deed,  and  the  defendant  would  have  been 
Shaw,  App.;  compelled  to  prove  the  fraud.  In  this  case  there  are  no 
Bbck,  Resp.  pleadings ;  the  bailiff  has  taken  these  goods  in  execution, 
and  the  plaintiff  claims  them  as  his  bj  virtue  of  the  deed 
which  he  gives  in  evidence;  and  the  defendants,  who  seek 
to  set  that  instrument  aside  as  fraudulent,  must  establish 
fraud,  upon  the  universal  principle  that  every  transaction 
in  the  first  instance  is  assumed  to  be  valid,  and  the  proof 
of  fraud  lies  upon  the  person  by  whom  it  is  imputed. 
The  transfer  of  property  by  deed  is  good  and  valid,  with- 
out proof  of  consideration;  and  therefore  the  plaintiff,  by 
proof  of  the  deed,  established  a  prima  facie  case,  and  the 
defendants  were  bound  to  shew  that  it  was  fraudulent,  and 
the  plaintiff  was  clearly  entitled  to  call  any  amount  of  evi- 
dence to  disprove  the  fraud.  I  therefore  think  that  the 
judge  was  wrong  in  rejecting  the  evidence,  and  that  there 
ought  to  be  a  new  trial.  It  is  unnecessary  to  say  anything 
upon  the  other  point  in  the  case. 

Albbbson,  B.,  and  Mabtin,  B.,  concurred. 

New  trial,  with  costs. 
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1853. 

Joseph  Waters,  Edwin  Waters,  and  George  Rigo  v.  jan.  13. 

William  Towers  and  Joseph  Shirley. 

xxSSUMPSIT  by  the  plaintifis  against  the  defendants,  on  in  an  action  by 
their  breach  of  contract  in  not  fitting  up  certain  mill-  for  a  hrtaek  of 
gearing  in  a  workman-like  manner,  and  completing  the  ^^5^^  JJ^t 
work  within  a  reasonable  time. — The  declaration  alleged  twn  worki, 

whereby  they 

as  special  damage,  that,  by  reason  of  the  premises,  a  cer-  were  preyented 
tain  engine  and  mill  of  the  plaintifis  became  and  were  of  conteact  made  * 
much  less  use  and  value,  &c.,  and  the  plaintifis  lost  the  ^^^^gl^ 
means  of  using  the  said  mill  and  their  capital  for  a  long  oonnating  of 
time,  to  wit,  six  months,  in  so  beneficial  a  manner  as  they  geiyes,  the  ' 


otherwise  would  have  done^  and  thereby  also  were  pre-  heTd  StiS^ 
vented,  during  all  that  time,  from  carrying  on  the  business  f*?^^  "  "Pt 

cial  damaffe  the 

of  bobbin-makers;  and  also,  by  reason  of  the  premises,  the  Iom  of  profit  on 
plaintiffs,  Joseph  Waters  and  Edwin  Waters,  who  had  con-  aithon^hhoouid 
tracted  with  the  plaintiffs,  Joseph  Waters,  Edwin  Waters,  "^Lw  o^^tL 
and  George  Rigg,  to  be  supplied  by  them  with  a  great  the  commimity 

of  the  partieig 

quantity,  to  wit,  1200  gross  of  bobbins  per  week,  to  be  by  andwasyoidbj 
the  said  Joseph  Waters  and  Edwin  Waters  used  in  their  Fmu^S.*"**  ^^ 
separate  business,  could  not  be  supplied  for  divers,  to  wit, 
twenty  weeks,  and  were  thereby  put  to  great  inconvenience, 
damage,  and  loss;  and  the  said  Joseph  Waters,  Edwin  Wa- 
ters, and  George  Rigg  lost  the  profit  which  would  have 
accrued  to  them  from  so  supplying  the  said  Joseph  Waters 
and  Edwin  Waters  with  the  said  quantity  of  bobbins  for 
the  said  twenty  weeks ;  and  by  reason  of  the  premises  also, 
divers,  to  wit,  five  apprentices  of  the  plaintiffs  were,  dur- 
ing all  the  time  last  aforesaid,  useless  and  unproductive  to 
the  plaintifis,  and  the  plaintiffs  were  compelled,  at  their 
own  costs  and  charges,  amounting,  to  wit,  to  J  00/.,  to  main- 
tain the  said  apprentices,  without  receiving  any  adequate 
return  for  such  maintenance,  &c. 
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1863.  The  defendants  pleaded  non  assumpserunt,  with  other 

pleas. 

At  the  trial,  before  Wtgktman,  J.,  at  the  Cumberland 
Summer  Assizes,  1852,  the  defendants'  breach  of  contract 
was  proved;  and  that  in  consequence  the  plaintiffs,  Joseph 
Waters,  Edwin  Waters,  and  George  Rigg,  who  carried  on 
business  as  bobbin-spinners  in  Cumberland,  were  unable 
to  fulfil  a  verbal  contract  made  with  the  two  plaintifis, 
Joseph  Waters  and  Edwin  Waters,  who  carried  on  a  sepa- 
rate business  in  Manchester,  for  the  supply  of  the  bobbins 
as  alleged  in  the  declaration.  It  was  objected,  on  be- 
half of  the  defendants,  that  the  loss  of  profit  on  the  trans- 
action was  too  remote  a  consequence  to  be  the  subject  of 
special  damage,  and  even  if  it  were  not,  still  the  plain- 
tiffs could  not  recover  any  damage  in  respect  of  it,  by  rea- 
son of  the  community  of  the  parties;  and  also  because  the 
contract  was  invalid  by  the  17th  section  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  the  value  of  the  goods  agreed  to  be 
supplied  being  above  lOZ.  A  verdict  was  entered  for  14{.,. 
the  amount  of  damage  arising  from  the  apprentices  being 
unemployed;  and  leave  was  reserved  to  the  plaintifis  to 
move  to  increase  the  amount  by  11 3Z.,  the  estimated  profit 
which  would  have  accrued  to  the  plaintiffs,  if  their  contract 
for  the  supply  of  the  bobbins  had  been  fulfilled. 

Aiherton,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly;  against  which 

Hugh  Hill  now  shewed  cause. — ^The  loss  of  profit  to  the 
plaintiffs  from  their  inability  to  supply  the  bobbins  was  not 
a  necessary  consequence  of  the  defendants'  breach  of  con- 
tract, but  a  mere  contingent  damage.  In  Story  on  Agen- 
cy, s.  220,  it  is  said,  "  If  an  agent,  having  funds  in  his 
hands,  should  improperly  neglect  to  ship  goods  by  a  par- 
ticular ship,  according  to  the  orders  of  his  principal,  and 
the  ship  should  duly  arrive,  and  if  the  goods  had  been  on 
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board  the  principal  might,  by  future  reshipments  and  ^853. 
speculations,  have  made  great  profits  thereon,  the  agent 
will  not  be  bound  to  pay  for  the  loss  of  such  possible  pro- 
fits, for  it  is  a  mere  contingent  damage,  or  an  accidental 
mischief/^  The  true  principle  is  laid  down  in  Kent's  Com- 
mentaries, Vol.  2,  p.  480,  note,  4th  edit,  where,  after  refer- 
ence to  the  authorities,  it  is  said,  "  Damages  for  breaches 
of  contract  are  only  those  which  are  incidental  to,  and  di- 
rectly caused  by,  the  breach,  and  may  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties, 
and  not  speculative  profits,  or  accidental  or  consequential 
losses."  Moreover,  this  contract  was  not  binding  on  the 
parties,  inasmuch  as  no  action  at  law  could  be  maintained 
by  the  three  plaintiffs  against  two  of  themselves;  also,  be- 
cause the  .contract  was  void  by  the  Statute  of  Frauds. — 
[Alderson,  B. — If  a  person  undertakes  to  make  a  certain 
article  for  another,  and  to  deliver  it  to  him  on  a  particular 
day,  but  fails  to  do  so  until  a  year  afterwards,  it  would 
be  most  imreasonable  that  the  latter  should  not  reco- 
ver any  damage  because  the  contract  was  not  in  writing. 
The  existence  of  a  contract  is  evidence  of  the  probable 
amount  of  loss  sustained.  Suppose  the  plaintiffs  had 
said,  "  We  should  have  made  such  and  such  a  contract  if 
the  defendants  had  performed  their8,''and  the  jury  believed 
that  the  plaintiffs  would  have  done  so,  that  would  surely 
have  been  evidence  of  the  amount  of  loss  occasioned  by  the 
defendants'  breach  of  contract] 

Atherton  and  Edward  James  appeared  to  support  the 
Tvle,  but  were  not  called  upon. 

Feb  Cubiah  (a). — The  rule  must  be  absolute. 

Rule  absolute. 

(a)  FoUocky  C.  B.,  Aldersan,  B.,  and  Mariifi,  B. 
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Parker  v.  Watson. 

Debt  on  a  bond  for  2800Z.,  dated  the  12tli  of  February, 
1851. 

The  defendant,  in  his  first  plea,  set  out  the  bond  and 
condition  on  oyer,  by  which  it  appeared  to  be  a  joint 
and  several  bond,  given  by  one  J.  Oyston,  the  defend- 
ant, and  one  M.  Neesham,  conditioned  for  the  payment  of 
1400Z.  on  the  12th  of  August  then  next  ensuing,  with  in- 
terest at  5Z.  per  cent.,  with  a  memorandum  that  the  said 
sum  of  14002.,  secured  by  the  bond,  was  the  same  sum  as 
that  mentioned  and  further  secured  by  a  certain  warrant  of 


Jan.  19. 

To  an  action  on 
a  joint  and  se- 
yeral  bond  in 
the  penal  sum 
of  2800/.,  given 
by  the  defend- 
ant, J.  O.,  and 
M.  N.,  condi- 
tioned for  the 
payment  of 
1400/.,  the  de- 
fendant plead- 
ed— 

First,  that 
the  sum  men- 
tioned in  the 
bond  was  se- 

rmt1)f  attorn"'  attorney  of  the  same  date,  given  by  the  said  J.  Oyston  to 

ofeyendate  '^         '••.•/*»/»  •  .     r  .^        _»^  ot  M^nt 

therewith, 

upon  which 

judgment  was 

to  be  forthwith 

entered  up, 

giren  by  J".  O. 

to  the  plaintiff; 

and  that  J.  O., 

after  the  day 

conditioned  for 

payment  of  the 

principal  sum, 

paid  Uie  same, 

with  interest,  to 

the  phiintiff. 

— Secondly, 

that  pUintiff 

sued  J.  O.  for 

the  detention 

of  the  monies 


the  plaintiff,  for  securing  payment  of  the  said  sum  of  14002. 
and  interest,  upon  which  warrant  of  attorney  judgment 
was  intended  to  be  entered  up  in  the  Court  of  Queen's 
Bench.  The  plea  then  proceeded  to  allege  that  the  said 
J.  Oyston  did,  after  the  said  1 2th  of  August,  and  be- 
fore the  commencement  of  the  suit,  pay  to  the  plaintiff 
the  said  sum  of  1400!.,  together  with  all  interest  due 
thereon. 

The  defendant  pleaded,  secondly  (in  substance),  that  the 
plaintiff,  on  the  21st  of  February,  1851,  sued  the  said  J. 
Oyston  in  an  action  of  debt  for  the  detention  of  the  mo- 
nies in  the  declaration  mentioned  in  respect  of  the  bond; 

in  the  declara- 
tion mentioned  in  respect  of  the  bond,  that  he  obtained  judgment,  and  took  in  execution  goods  of  J. 
O.  to  the  amount  of  1417/. 

Thirdly,  that,  at  the  time  of  entering  into  the  bond,  J.  0.,  and  the  defendant  and  M.  N.  as 
his  sureties,  executed  a  warrant  of  attorney,  upon  which  the  plaintiff  was  authorised  to  enter  up 
judgment  forthwith  for  2600/.,  for  securing  the  payment  of  the  sum  of  UOO/.,  but  that  execution 
should  not  issue  except  in  case  of  default  being  made;  that  plaintiff  afterwards  sued  J.  O.  for  the 
said  debt  of  2800/.;  that  J.  0.  became  bankrupt;  that  plaintiff  omitted  to  file  the  warrant  of  atr 
tomey  as  required  by  3  Oeo.  4,  c.  39;  that  certain  goods  of  J.  0.  were  taken  in  ex(M:ution  under 
the  judgment  so  obtained;  and  that  thereby  the  phun  tiff  suspended  his  remedy  against  the  principal 
and  discharged  the  defendant,  the  surety. 

Replication  to  second  plea — That,  by  reason  of  the  omission  to  file  the  warrant  of  attorney,  the 
plaintiff  was  compelled  to  refund  to  the  assignees  of  J.  0.  the  proceeds  of  the  execution.  Similar 
replications  to  the  first  and  third  plena. 

Held^  that  the  facts  disclosed  by  the  pleadings  afforded  no  defence  at  law  to  the  action. 
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that  the  plaintiff  obtained  judgment  in  that  action;  that  1853. 
he  sued  out  a  writ  of  fi.  fa.,  which  was  indorsed  with  a  di- 
rection to  the  sheriff  to  levy  1417Z.  17^.  Sd,  with  interest 
&c.,  poundage,  fees  &c.;  and  that,  under  the  writ,  the  she- 
riff took  in  execution  divers  goods  of  the  said  J.  Oyston, 
to  the  amount  of  the  money  indorsed  on  the  said  writ,  and 
paid  and  satisfied  to  the  plaintiff  his  debt,  damages,  and 
interest. 

The  defendant  pleaded,  thirdly  (in  substance),  that,  at 
the  time  of  entering  into  the  bond,  the  said  J.  Oyston,  and 
the  defendant  and  M.  Neesham  as  his  sureties,  executed 
a  warrant  of  attorney  to  the  plaintiff,  authorising  judgment 
to  be  entered  up  forthwith  for  the  sum  of  2800Z.,  for  secur- 
ing the  payment  of  the  said  sum  of  14002.  with  interest, 
but  that  execution  should  not  issue  upon  the  judgment, 
unless  default  in  payment  should  be  made  on  the  day  men- 
tioned or  on  demand,  in  which  case  the  plaintiff  was  to 
be  at  liberty  to  issue  execution  for  the  whole  amount  of 
14002.  The  plea  then  proceeded  to  state,  that  the  defend- 
ant executed  the  bond  merely  as  Oyston's  surety;  that  af- 
terwards, in  pursuance  of  the  warrant  of  attorney,  the 
plaintiff  sued  Oyston  for  the  detention  of  the  said  sum  of 
28002L,  that  he  recovered  judgment,  that  he  sued  out  a 
writ  of  fi.fa.  upon  that  judgment;  and  further,  that,  at  the 
time  of  the  giving  of  the  warrant  of  attorney,  and  the  levy- 
ing of  execution  afterwards  mentioned,  Oyston  was  a 
trader,  and  liable  to  become  a  bankrupt;  and  that  the 
plaintiff,  well  knowing  the  premises,  and  disregarding  the 
statutes  in  that  case  &c.,  of  his  own  proper  omission  and 
negligence,  without  the  privity,  consent,  or  knowledge  of 
the  defendant,  omitted  to  file  the  warrant  of  attorney,  to- 
gether with  an  affidavit  of  the  time  of  its  execution,  in  the 
Court  of  Queen's  Bench,  within  twenty-one  days,  in  pursu- 
ance of  the  3  Geo.  4,  c.  39 ;  that  afterwards  the  writ  of  fi.  fa. 
was  delivered  to  the  sheriff,  indorsed  with  a  direction  to 
levy  14172.  17a.  8d.,  together  with  interest,  &c.;  that  the 
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I8g3»^  sheriff  took  Oyston's  goods  in  execution  to  that  amount, 
and  that  he  thereout  paid  over  to  the  plaintiff  the  same  in 
satisfaction  of  his  debt,  damages,  and  interest,  which  the 
plaintiff  accepted ;  by  reason  whereof  the  plaintiff  thereby, 
without  the  consent,  privity,  or  knowledge  of  the  defend- 
ant, suspended  the  plaintiff's  right  of  action  against  Oyston 
for  the  recovery  of  the  debt  &c.,  and  precluded  himself 
and  the  defendant  respectively  from  bringing  any  other 
action,  or  seeking  any  other  remedy  in  that  behalf  against 
Oyston  for  a  long  space  of  time,  to  wit,  for  a  week;  and 
that,  by  reason  of  the  premises,  the  said  debt  in  the  said 
writing  obligatory  mentioned,  so  far  as  regards  the  defend- 
ant in  this  action,  then  became  wholly  extinguished  in 
law  &c. 

Demurrer  to  the  second  and  third  pleas,  and  joinder. 

The  plaintiff  also  replied  to  the  second  plea  (in  sub- 
stance), that  the  judgment  in  that  plea  mentioned  was  enter- 
ed up  solely  under  the  authority  of  the  warrant  of  attorney ; 
that  Oyston  was  a  trader  and  liable  to  become  a  bankrupt; 
that  the  warrant  of  attorney  was  not  filed  in  the  Court 
of  Queen's  Bench  (as  set  forth  in  the  plea);  that  Oyston, 
after  the  levying  of  the  money,  became  a  bankrupt;  that 
certain  of  his  creditors  thereupon  duly  filed  a  petition  for 
adjudication  in  the  Leeds  District  Court  of  Bankruptcy; 
that  assignees  were  duly  appointed,  &c.  (stating  the  pro- 
ceedings), whereby  the  said  warrant  of  attorney  was  by 
the  statute  wholly  fraudulent,  null,  and  void,  as  against 
the  said  assignees;  by  reason  whereof,  and  after  the  levy 
and  payment  to  the  plaintiff,  he  was  obliged  to  pay  back 
to  the  assignees  the  said  debt,  damages,  and  interest^  &c., 
whereby  the  said  payment  to  the  plaintiff  became  of  no 
value  to  him. 

Demurrer,  and  joinder. 

The  plaintiff  replied  to  the  first  plea,  in  substance,  that 
the  payment  therein  mentioned  was  the  same  payment  as 
that  in  the  second  plea;  and  that,  by  reason  of  the  re- 


Watboh. 
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turn  of  the  levy  as  set  forth  in  the  replication  to  the  se-        1853. 
cond  plea,  such  payment  became  wholly  valueless  to  the      PAKKn 
plaintiff. 

The  plaintiff  also  replied  to  the  third  plea,  in  substance 
as  in  the  replication  to  the  second  plea. — Demurrer,  and 
joinder. 

Hugh  HiU,  for  the  plaintiff. — ^The  second  and  third 
pleas  afford  no  defence  to  the  action,  and  the  replica- 
tions respectively  afford  good  answers  to  the  three  first 
pleas. 

First,  as  to  the  replication  to  the  first  plea. — A  levy  un- 
der an  execution,  after  the  day  appointed  for  payment 
by  the  condition  of  a  bond,  does  not  amount  to  payment 
post  diem,  within  the  true  meaning  of  the  4  &  5  Anne,  c. 
16.  In  fact,  it  was  no  payment  by  the  defendant,  and 
could  not  operate  to  discharge  him  as  co-obligee  of  the 
bond.  And  moreover,  the  replication  shews  that  the 
fruits  of  the  execution  became  utterly  worthless  to  the 
plaintiff. 

Secondly,  for  the  same  reasons,  the  second  plea  is  bad 
in  substance,  as  it  merely  sets  forth  an  execution  against 
the  goods  of  the  co-obligee  of  the  bond;  which  does  not 
amount  to  a  payment  within  the  statute  of  Anne. 

Thirdly,  the  third  plea  is  bad.  The  plea  states,  that 
the  defendant  executed  a  warrant  of  attorney  of  even 
date  with  the  bond,  for  the  same  sum  of  money,  as  co- 
surety only  with  a  third  party  for  Oyston  as  principal ;  and 
that  the  plaintiff,  by  reason  of  his  neglect  to  file  the  war- 
rant of  attorney  as  required  by  the  3  Geo.  4,  c.  39  (a),  sus- 
pended his  remedy  against  the  principal,  and  thereby,  by 
giving  him  time  and  having  altered  the  position  of  the 
sureties,  has  discharged  them  from  all  liability  upon  the 
bond.     But  it  is  not  open  to  the  defendant  to  allege  that 

'  (a)  See  Acraman  v.  ffemimaih  20  L.  J.,  Q.  B.,  355. 
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1863.  he  is  merely  a  surety.  In  Rees  v.  Berrinffton(a),  Lord 
Loughboroxighy  C.  J.,  said,  "  that  where  two  are  bound 
jointly  and  severally,  the  surety  cannot  aver  by  pleading 
that  he  is  bound  as  surety.''  But  even  upon  the  assump- 
tion that  the  defendant  could  be  treated  as  a  co-surety  to 
the  bond,  the  suspension  by  the  obligee  of  his  remedy 
against  the  principal  is  no  answer  to  an  action  at  law  on 
the  bond.  [ParhCy  B. — That  is  established  by  Davey  v. 
Prendergrass  (6).]  The  defendant's  remedy  is  by  appltca- 
tion  to  a  Court  of  equity. — He  was  then  stopped  by  the 
Court;  who  called  upon 

i2.  HaU  contrk. — The  pleas  objected  to  are  good,  and 
the  replications  afford  no  answer  to  them.  First,  the 
pleadings  shew  that  there  has  been  a  payment  de  facto, 
and  they  disclose  circumstances  which  amount  to  payment 
post  diem  within  the  statute  of  Anne.  In  Tkorne  v. 
Smith  (c)  it  was  held,  that  the  payment  of  a  promissory 
note,  which  had  been  given  by  a  third  party  to  the  plain- 
tiff in  satisfaction  of  a  prior  note,  was  well  pleaded  as  pay- 
ment to  an  action  upon  the  original  note. 

Secondly,  it  appears  upon  these  pleadings  that  the  de- 
fendant was  a  mere  surety.  In  Ashbee  v.  Pidduck(d)  that 
fact  did  not  appear.  [Parke,  B. — That  does  not  appear 
to  be  the  fact  here.  The  warrant  of  attorney,  which  was 
executed  contemporaneously  with  the  bond,  as  appears  by 
the  memorandum  set  forth  in  one  of  the  pleas,  was  given 
as  a  collateral  security ;  but  it  was  not  intended  thereby 
to  merge  in  it  the  debt  for  which  the  bond  was  given. 
That  debt  has  never  been  paid.]  The  plaintiff  suspended 
his  remedy  against  the  principal  debtor,  and,  although 
the  suspension  be  but  for  a  moment,  still  it  acts  as  a  sus- 
pension of  the  creditor's  remedy  for  ever.  In  Capel  v. 
Butler  (e)  it  was  held,  that  if,  by  the  neglect  of  the  credi- 

(a)  2  Ves.  jim.  540.  (d)  1 M,  &  W.  664. 

(b)  5  B.  &  Aid.  187.  (#•)  2  Sim.  &  S.  467.     » 

(c)  10  C.  B.  659. 
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tor^  the  benefit  of  some  of  the  securities  for  the  debt  is        1853. 
lost,  the  surety  is  pro  tanto  discharged.     [Parke,  B. — 
Davey  v.  Prendergrasa  is  a  decision  at  law  to  the  con- 
trary.] 

JJ.  HiU  was  not  called  upon  to  reply. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judf^nent.  The  case  contains  many  pleas,  to  which 
there  are  demurrers  and  replications,  and  to  those  replica- 
tions there  are  demurrers  also;  and  although  the  pleadings 
are  rather  more  complicated  than  they  used  to  be  under 
the  old  system,  yet  the  questions  raised  by  the  case  may 
be  disposed  of  without  much  difficulty.  I  am  of  opinion 
that  neither  of  the  pleas  to  which  the  plaintiff  has  de- 
murred can  be  supported  in  point  of  law ;  and  that,  if  they 
could,  they  are  completely  answered  by  the  replications. 
Taking  them  in  their  order,  the  first  plea  sets  out  on  oyer 
the  bond  and  condition,  and  the  memorandum  indorsed 
upon  it  Now  this  memorandum  is  to  be  taken  as  forming 
part  of  the  condition  of  the  bond.  The  plea  then  goes  on 
to  allege  that  there  was  a  payment  post  diem  of  the  prin 
cipal  sum,  with  all  interest  due  thereon.  But  the  replica- 
tion shews  that  the  plaintiff  received  no  value  from  the 
levy  under  the  execution,  the  warrant  of  attorney  having 
been  set  aside  by  the  assignees  of  Oyston.  This  cannot 
therefore  be  taken  as  payment  wilhin  the  statute  of  Anne. 
Payment,  within  the  meaning  of  that  statute,  must  be  pay- 
ment of  the  principal  sum,  with  interest,  by  the  debtor,  or 
by  his  agent  on  his  behalf,  to  the  creditor,  after  the  day 
fixed  for  payment  in  the  condition  of  the  bond.  That 
statute  enabled  the  debtor  to  make  the  payment  after  the 
day  instead  of  upon  it.  Here  there  was  no  payment  what- 
ever by  the  defendant.  This  case  therefore  differs  from 
that  of  Thorne  v.  Smith,  which  was  an  acticm  upon  a  pro- 
missory note,  where  it  appeared  that  another  promissory 
note  had  been  received  by  the  plaintiff  from  a  third  party, 
by  an  arrangement  between  the  plaintiff  and  the  defendant 
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1863.  ^  in  satisfaction  of  the  first  note,  and  that  the  note  so  given 
in  satisfaction  had  been  paid;  and  it  was  there  held,  and 
very  properly  so,  that  this  amounted  to  payment  of  the 
first  note.  That  was  in  fact  a  payment  by  a  third  party 
as  the  agent  of  the  defendant.  But  that  is  not  the  case 
here,  neither  was  this  a  payment  in  money,  and  consequent- 
ly it  cannot  be  treated  as  a  pajrment  within  the  statute  of 
Anne.  The  replication  to  the  first  plea  is  therefore  good. 
Then,  as  to  the  second  plea,  the  warrant  of  attorney,  which 
is  given  as  a  collateral  security,  is  not  to  be  taken  as  mean- 
ing that  the  sum  of  money  which  it  is  given  to  secure  is 
the  identical  debt  mentioned  in  the  bond.  In  contempla- 
tion of  law  they  are  different  Then  comes  the  question, 
whether  the  levy  under  an  execution  of  the  sum  of  14AML, 
is  an  answer  to  an  action  at  law  upon  a  bond,  with  a 
penalty  of  28002.  This  is  no  answer  in  law  to  an  action 
for  the  penalty.  It  might  afford  a  ground  for  an  applica- 
tion to  the  Court  for  equitable  relief,  by  analogy  to  the 
statute  of  Anne,  by  reason  of  the  plaintiff  having  received 
satisfaction  for  the  amount  of  the  debt  due  to  him.  The 
plea  therefore  affords  no  answer  to  this  action,  which  is 
brought  to  recover  the  penalty  payable  by  the  bond.  Then 
as  to  the  replication.  The  plea  contains  the  defence  al- 
ready stated;  the  replication  shews  that  the  defendant's 
remedy  is  in  equity.  The  case  of  Davey  v.  Prendergrass 
decides  that,  in  an  action  on  a  bond  against  a  surety,  time 
given  to  the  principal  by  a  parol  agreement  is  no  defence 
at  law.  The  defendant  in  such  case  must  seek  his  remedy 
by  application  to  a  Court  of  equity.  As  to  the  third  plea, 
that  is  the  same  in  effect  as  the  second,  and  enough  has 
been  already  said  upon  this  point.  The  result  is,  that  the 
plaintiff  is  entitled  to  judgment 

Albebsok,  B.,  and  Martin,  B.,  concurred  (a). 

Judgment  for  the  plaintiff. 

(a)  PoUodc,  C.B.,  had  left  the  Court. 
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Hbslop  V.  Baker  and  Others,  Assignees  of  J.  Atkikson,  a      Jan,  12. 
Bankrupt. 

±  ROVER  for  goods  and  chattek     Pleas,  not  guilty  and  By  the  order 

which  is  requir- 
not  possessed.  ed  by  the  r25th 

This  cause  was  tried  twice.     At  the  first  trial,  before  i^&ls  yfct 
CressweU,  J.,  at  the  Newcastle  Spring  Assizes,  1851,  it  ap-  \^^^^  **»  ^^} 

111         1   .      .«.    1    .        11  .  .         the  property  in 

peared  that  the  plaintin  claimed  the  property  m  question  goods  which 
under  an  assignment,  made  several  years  before  the  com-  order"and*dia- 
mencement  of  the  suit  by  one  James  Atkinson,  for  alleged  ^^^ tlan- 
advances.     The  defendants  were  the  assignees  of  Atkinson,  p^^  owner,  in 
who  had  committed  an  act  of  bankruptcy  towards  the  end  yendee  of  the 
of  August,  1860,  by  leaving  his  dwelling-house  and  place  tiSehB?^ 
of  business,  and  going  to  America.     Up  to  that  time  the  J^^ofuLt*^** 
property  had  remained  in  his  possession  as  apparent  niptcy,inthe 
owner.     On  the  4th  of  September,  after  the  departure  of  the  tide  of  the 
the  bankrupt,  the  plaintiff,  who  at  that  time  knew  of  the  w'ScTgenena 
act  of  bankruptcy,  took  possession  of  the  property.     On  alignment, 
the  9th  of  September,  Atkinson  was  adjudged  a  bankrupt,  made  hy  the 
and  a  few  days  afterwards  the  defendants  were  duly  ap-  rnpt^^gtated," 
pointed  his  assignees,  and  on  the  7th  of  October  they  took  ?^'(AebMi- 
possession  of  the  property.  nipt)  had,  at 

TT  1.  /./.  .  1    1      1  1  thetimehebe- 

Upon  this  state  of  facts  it  was  contended^  that  the  pro-  came  bankrupt, 
perty  did  not  vest  in  the  assignees  under  the  12  &  13  Vict,  ©f  R.*H/°(Ae 
c.  106,  but  that  they  could  only  deal  with  it  by  means  of  S^^^K**^** 
an  order  to  be  made  under  the  125th  section  of  that  Act.  and  still  ckuma 
The  learned  Judge  overruled  the  objection,  and  the  de-  er  thcreonn"" 
fendants  obtained  a  verdict  A  rule  nisi  was  subsequently  ^,  *^®  *"**  .•^• 
obtained  for  a  new  trial,  on  the  ground  of  misdirection;  order, and  di»- 

potition,  diyert 
goods,"  &c.  i.  e. 
the  goods  in  question: — Held,  that  the  order  was  good,  although  it  did  not  state  positirely  that 
R.  H.  was,  in  &ct,  the  true  owner  of  the  goods. 

In  an  action  of  trorer  by  the  owner  of  the  goods  against  the  assignees  of  the  bankrupt,  the  defence, 
that  the  goods  were  at  the  time  of  the  bankruptcy  in  the  order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner,  and  that  the  title  to  the  goods  vested  in  the  amgnees  by  virtue  of 
an  order  made  by  the  Court  of  Bankruptcy,  is  admissible  under  a  plea  of  not  possessed,  although 
the  order  was  applied  for  and  made  after  action  brought 
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and  that  rule  was  afterwards  made  absolute,  the  Court  be- 
ing of  opinion  that  such  order  was  necessary  (a).  The  de- 
fendants accordingly  obtained  an  order  (6) ;  and  the  cause 


(a)  6  Exch.  740. 

(6)  The  following  is  the  order 
in  question;  and,  as  a  form  may 
be  useful,  it  is  set  out  at  length : — 

"The  Bankrupt  Law  Consolida- 
tion Act,  1849. 
**  In  the  Court  of  Bankruptcy  for 
Newcastle-upon-Tyne  District, 
"9th  Dec,  1861. 
"  In  the  Matter  of  James  Atkin- 
son, a  Bankrupt : — 
"Whereas  heretofore,  to  wit^ 
onthe  30thof  August^A.D.1860, 
the  above-named  J.  Atkinson  was 
a  tayem-keeper,dealer,and  chap- 
man, and  a  trader  within  and 
subject  to  The  Bankrupt  Law 
Consolidation  Act,  1849;  and, 
as  such  trader,  was  then  indebt- 
ed to  J.  Hall  in  the  sum  of  50^. 
and  upwards  for  a  true  and  just 
debt;  and  thereupon  the  said  J. 
Atkinson,  sq  being  such  trader 
and  being  so  indebted,  then,  to 
wit,  on  the  day  and  year  afore- 
said,  became  and  was  a  bankrupt 
within  the  true  intent  and  mean- 
ing of  the  said  Act  of  Parliament; 
and  thereupon  afterwards,  to  wit, 
on  the  9th  of  September,  in  the 
year  aforesaid,  the  said  J.  Hall 
duly  presented  a  petition  for  ad- 
judication of  bankruptcy  against 
the  said  J.  Atkinson  to  the  Court 
of  Bankruptcy  for  the  Newcastle- 
upon-Tyne  district;  which  said 
Court  tiien  was  a  District  Court 
of  Bankruptcy  held  at  Newcas- 
tle-upon-Tyne, the  same  being 
the  place  at  which  the  said  Court 


had  before  been  duly,  and  ac- 
cording to  the  form  of  the  statute 
in  such  case  made,  that  is  to 
say,  the  statute  made  and  passed 
in  the  fifth  and  sixth  years  of 
Victoria,  intitled  'An  Act  for  the 
Amendment  of  the  Law  of  Bank- 
ruptcy,* directed  to  be  held  by 
her  Majesty,  with  the  advice 
of  her  Privy  Council,  in  and  for 
a  certain  district^  duly,  and  ac- 
cording to  the  form  of  the  said 
last-mentioned  statute,  appoint- 
ed and  directed  by  her  said  Ma- 
jesty, with  the  like  advice,  to  and 
for  the  said  Court  before  me  the 
undersigned  Nathaniel  Ellison, 
Esq.,  Barrister^at-Law,  of  not 
less  than  seven  years  standing  at 
the  bar  at  the  time  of  my  ap- 
pointment, and  duly,  and  accord- 
ing to  the  form  of  tiie  said 
statute,  appointed  by  commission 
under  the  Great  Seal  to  be  a  com- 
missioner of  the  Court  of  Bank- 
ruptcy, to  act  in  the  prosecution 
of  fiats  in  bankruptcy  in  the 
county,  and  to  act  as  such  com- 
missioner in  the  said  District 
Court  at  the  said  place  in  and 
for  the  said  district;  which  said 
petition  .then  was  in  the  form 
specified  in  the  Schedule  (V.)  to 
the  Bankrupt  Law  Consolida- 
tion Act,  1849,  annexed;  and  the 
truth  thereof  was  then  verified 
by  an  afiidavit  of  the  said  J. 
Hall  in  the  form  specified  in  the 
Schedule  (N.)  to  the  same  Act 
of  Parliament  annexed,  and  was 
then  duly  filed  of  record  in  the 
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was  tried  before  Lord  Campbdl,  C.  J.,  at  the  last  Newcastle 
Assizes,  when  the  same  facts  appeared.    It  was  objected 


1853. 


said  District  Court  of  Bankrupt- 
cy, so  holden  as  aforesaid,  within 
the  district  and  jurisdiction  of 
which  same  Court  the  said  J.  At- 
kinson had  resided  and  carried 
on  his  business  for  six  calendar 
months  next  immediately  pre- 
ceding the  time  of  the  filing  of 
the  said  petition;  and  thereupon 
afterwards,  to  wit,  on  the  said 
9th  of  September,  A.  D.  1850,  up- 
on proof  of  the  said  debt  so  due 
to  the  said  J.  Hall,  and  of  the 
said  trading  and  act  of  bankrupt- 
cy of  the  said  J.  Atkinson,  the 
said  Court  of  Bankruptcy,  so 
holden  as  aforesaid  at  New- 
castle-upon-Tyne aforesaid,  and 
within  the  district  of  the  said 
Ccurt,  before  me,  so  being  such 
commissioner  as  aforesaid,  duly 
adjudged  the  said  J.  Atkinson  to 
be  a  bankrupt  within  the  true 
intent  and  meaning  of  the  said 
Bankrupt  Law  Consolidation 
Act,  1849.  And  forthwith,  after 
the  said  adjudication,  to  wit,  on 
the  day  and  year  last  aforesaid, 
the  said  Court,  so  holden  as  afore- 
said, duly,  and  according  to  the 
form  of  the  same  Act  of  Parlia- 
ment, appointed  Thomas  Baker, 
then  and  still  being  an  official 
assignee,  duly,  and  according  to 
the  form  of  the  statute  in  such 
case  made,  chosen  and  appoint- 
ed by  the  Lord  Chancellor  to  act 
as  offidal  assignee  in  bankrupt- 
cies prosecuted  in  the  country 
and  to  act  as  such  official  assignee » 
in  bankruptcies  prosecuted  in  the 
VOL.  VIII.  B 


said  District  Court  of  Bankrupt- 
cy, to  be  an  assignee  of  the  es- 
tate and  effects  of  the  said  James 
Atkinson,  to  act  with  the  assig- 
,  nee  or  assignees  to  be  chosen  by 
the  creditors  of  the  said  J.  At- 
kinson. And  afterwards,  to  wit, 
on  the  day  and  year  last  afore- 
said, a  duplicate  of  the  said  ad- 
judication was  duly,  and  accord- 
ing to  the  form  of  the  Bank- 
rupt Law  Consolidation  Act, 
1849,  served  on  the  said  J.  At- 
kinson by  then  leaving  the  same 
at  his  last  known  place  of  abode. 
And  forthwith,  after  the  expira- 
tion of  seven  days  from  the  ser- 
vice of  the  said  duplicate  (to  wit) 
on  the  20th  day  of  September,  in 
the  said  year  1850,  no  cause  hav- 
ing been  shewn  to  the  satisfac- 
tion of  the  said  Court  for  the  an- 
nulling the  said  adjudication,  the 
said  Court,  so  holden  as  afore- 
said, caused  notice  of  the  said  ad- 
judication  to  be  given  in  the  Lon- 
don Gazette,  published  on  the 
said  last-mentioned  day;  and 
thereby  appointed  two  public 
sittinspi  of  the  said  Court  for  the 
said  J.  Atkinson  to  surrender 
and  conform :  the  first  of  which 
sittings  was  thereby  appointed 
to  be  held  at  one  of  the  dock  in 
the  afternoon,  on  the  26th  of 
September,  in  the  year  aforesaid, 
at  the  said  place  whei*e  the  Dis- 
trict Court  of  Bankruptcy  was 
usually  held  at  Newcastle-upon- 
Tyne  aforesaid;  and  the  last  of 
which  sittings  was  thereby  ap- 
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on  the  part  of  the  plaintiff,  first,  that  the  order  had  no  re* 
lation  back  to  the  act  of  bankruptcy;  secondly,  that  the 


pointed  to  be  held  at  the  afore- 
said place,  at  one  of  the  clock  in 
the  afternoon  on  the  29th  of  Oc- 
tober, in  the  year  aforesaid,  the 
tame  being  not  less  than  thirty 
and  not  exceeding  sixty  days 
from  the  said  advertisement,  and 
was  the  day  limited  for  such  sur- 
render;  and  the  said  first  sitting, 
BO  appointed  by  the  said  Court 
under  the  said  bankruptcy,  was 
held  on  the  said  2Gth  of  Sep- 
tember, in  the  year  aforesaid,  at 
the  said  Court  of  Bankruptcy, 
then  being  held  at  Newcastle- 
upon-Tyne  aforesaid,  in  and  for 
the  district  and  jurisdiction  of 
the  said  Court,  before  William 
Sydney  Qibson,  then  being  the 
registrar  of  the  said  District 
Court,  duly  appointed  under  and 
according  to  the  proyisions  of 
the  said  statute,  intitled  An  Act 
for  the  Amendment  of  the  Law 
of  Bankruptcy,  and  duly  author- 
ised, as  such  registrar,  to  exercise 
on  the  said  last-mentioned  day 
the  powers  given  in  that  behalf 
by  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  and  then  acting 
according  to  the  said  statute  for 
and  as  the  deputy  of  me,  the 
said  Commissioner,  during  my 
absence  in  vacation  from  the 
said  District  Court,  and  having 
and  exercising  power  to  hold 
such  sitting,  and  to  do  the  acts 
next  hereinafter  mentioned  in 
that  behalf.  And  at  the  said 
sitting  so  held,  J.  Hall  and  R 
A.  Johnson  were  chosen  by  the 
major  part  of  the  creditors  of 


the  said  J.  Atkinson,  who  had 
proved  debts  against  him  under 
the  siud  bankruptcy  to  the 
amount  of  10/.  and  upwards,  to 
be  the  assignees  of  the  estate 
and  effects  of  the  said  J.  Atkin* 
son.  And  the  said  Court  of 
Bankruptcy,  so  holden  as  afore- 
said, then  approved  of,  ratified, 
and  confirmed  the  said  choice, 
and  then  appointed  the  said  J. 
Hall  and  R  A,  Johnson  to  be 
assignees  of  the  said  estate  and 
effects  accordingly;  and  the  said 
J.  Hall  and  B.  A.  Johnson  then 
accepted  the  said  trust  and  ap- 
pointment. 

''  And  whereas  the  said  Court 
of  Bankruptcy,  so  holden  as 
aforesaid  at  Newcastle-upon- 
Tyne  aforesaid,  in  and  for  the 
district  and  jurisdiction  of  the 
said  Court,  before  me  the  said 
Nathaniel  Ellison,  so  being  such 
commissioner  as  aforesaid,  has 
been  duly  informed  by  and  on 
behalf  of  the  said  T.  Baker,  J. 
Hall,  and  R  A.  Johnson,  so  be- 
ing and  as  such  assignees  as 
aforesaid,  that  the  said  J.  Atkin- 
son had,  at  the  time  he  became 
bankrupt^  by  the  consent  and 
permission  of  Robert  Heslop^ 
who  then  claimed  and  still  daims 
to  be  true  owner  thereof,  in  his 
the  said  J.  Atkinson's  possession, 
order,  and  disposition,  divers 
goods  and  chattels,  (to  wit),  the 
goods  and  chattels  hereinafter 
set  forth,  whereof  the  said  J.  At- 
kinson tiien  was  reputed  owner, 
and  which,  by  the  Bankrupt  Law 
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order  was  void  upon  the  face  of  it;  and  thirdly,  that  the 
defence  was  not  admissible  under  the  plea  of  "  not  pos- 
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Consolidation  Act,  1849,  the  said 
Court  ought  to  order  to  be  sold 
and  disposed  of  for  the  benefit 
of  the  creditors  of  the  said  J. 
Atkinson;  And  the  said  Court^ 
80  holden  as  aforesaid,  has  duly 
summoned  the  said  B.  Heslop  to 
appear  before  the  said  Court,  to 
be  examined  touching  his  said 
daim,  and  to  shew  cause  why 
the  said  Court  should  not  order 
the  said  goods  and  chattels 
to  be  so  sold  and  disposed  o£ 

Now,  upon  the  application  of 
the  said  T.  Baker,  J.  Hall,  and 
B.  A.  Johnson,  so  being  and  as 
such  assignees  as  aforesaid,  by 
J.  M.  Cooper  their  attoniej,  and 
upon  hearing  them,  and  also 
hearing  the  said  B.  Heslop  by 
J.  B.  Simpson  his  attorney,  he 
having  by  his  said  attorney  duly, 
and  in  pursuance  of  the  said  sum- 
mons, appeared  before  the  said 
Court  to  shew  cause  against  the 
present  order,  and  upon  reading 
the  examination  of  the  said  R 
Heslop  before  me  taken,  and  it 
having  been  duly  proved  to  the 
satisfaction  of  the  Court  holden 
as  aforesaid,  that  the  said  J.  At- 
kinson committed  an  act  of  bank- 
ruptcy on  the  30th  of  August, 
1850,  and  then  became  bankrupt; 
and  that  the  said  B.  Heslop  had 
notice  thereof  in  the  morning  of 
the  3rd  of  September,  1850 ;  and 
that  the  said  J.  Atkinson,  on  the 
said  30th  of  August^  the  time 
when  he  became  bankrupt  as 
aforesaid,  had,  by  the  consent 
and  permission  of  the  said  B. 


Heslop,  who  then  claimed,  and 
still  claims  to  be  the  time  owner 
thereof  in  his  the  said  J.  Atkin- 
son's possession,  order,  and  dis- 
position, the  goods  and  chattels 
hereinafter  mentioned,  whereof 
he  the  said  J.  Atkinson  was  re- 
puted owner,  and  no  other  person 
than  him  the  said  B.  Heslop 
having  made  any  claim  to  be 
true  owner  thereof:  The  said 
Court,  so  holden  as  aforesaid  at 
Newcastle-upon-Tyne  aforesaid, 
within  the  district  and  jurisdic- 
tion of  the  said  Court  before  me, 
the  said  Nathaniel  Ellison,  so 
being  such  commissioner  as  afore- 
said, upon  consideration  of  the 
matters  aforesaid,  doth  hereby 
find  and  adjudge  that  the  said  J. 
Atkinson  committed  an  act  of 
bankruptcy,  and  became  bank- 
rupt, on  the  30th  of  August,  1850; 
and  that,  at  the  time  when  he 
became  bankrupt^  he  had,  by  the 
consent  and  permission  of  the 
said  R  Heslop,  who  then  claimed 
and  still  chums  to  be  the  true 
owner  thereof  in  his  the  said 
J.  Atkinson's  possession,  order, 
and  disposition,  the  following 
goods,  that  is  to  say,  [describ- 
ing the  goods], — ^whereof  he  the 
said  J.  Atkinson  was  reputed 
owner;  And  the  said  Court^  so 
holden  as  aforesaid,  doth  herebyi 
according  to  the  said  Bankrupt 
Law  Consolidation  Act,  1849^ 
and  in  exercise  of  the  power 
thereby  in  that  behalf  given,  or- 
der the  said  goods  and  chattels^ 
which  the  said  J,  Atkinson,  at 
eb2 
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1863.  sessed/'  The  learned  Judge  directed  a  verdict  to  be  en* 
tered  for  the  defendants,  reserving  leave  to  the  plaintiff 
to  move  to  set  that  verdict  aside  and  to  enter  a  verdict 
for  the  plaintiff,  with  2502.  damages. 

In  Michaelmas  Term  last,  Bliss  obtained  a  rule  nisi 
accordingly;  against  which 

Watson,  Hugh  HiU,  and  J,  A.  Russell  now  shewed 
cause. — First,  the  principal  question,  whether  the  order 
has  relation  back  to  the  act  of  bankruptcy,  so  as  to  vest 
the  goods  in  the  assignees  at  a  time  dating  from  that  act, 
has  been  already  decided  by  this  Court  in  the  present 
case.  In  answer  to  the  objection  that,  if  the  order  were 
held  to  be  necessary,  the  statute  might  be  rendered  nuga- 
tory, inasmuch  as  either  the  bankrupt  or  the  owner  of  the 
goods  would  have  the  power  of  disposing  of  the  goods  in 
the  interval  between  the  act  of  bankruptcy  and  the  ob- 
taining of  the  order,  the  Court  said,  "  there  is  no  absurdi- 
ty, or  inconsistency,  or  inconvenience,  in  holding  that  an 

the  time  when  he  became  bank-  fied  shall  be  vested  in  the  said 

rupt,  by  the  consent  and  permis-  T.  Baker,  J.  Hall,  and  R  A. 

sion  of  the  said  B.  Healop  as  Johnson  as   snch  assignees  as 

owner  thereof,  had  in  his  the  aforesaid,  to  be  sold  and  disposed 

said  J.  Atkinson's  possession,  or-  of  as  aforesaid.    And  the  said 

der,  or  disposition,  or  whereof  Court  doth   hereby  ratify  and 

he  the  said  J.  Atkinson  was  re-  confirm  all  acts  heretofore  done 

pnted  owner  as  aforesaid,  to  be  by  the  said  assignees  in  and  abont 

sold  and  disposed  of  by  the  said  the  seizure,  sale,  and  disposition 

T.  Baker,  J.  HaU,  and  B.  A.  ofthesaid  goods  and  chattelshere- 

Johnson,  so  being  and  as  snch  inbefore  specified,  as  far  as  such 

assignees  as  aforesaid,  for  the  be-  seizure,  sale,  and  disposition  have 

nefit  of  the  creditors  of  the  said  been  well  and  properly  conduct- 

J.  Atkinson  under  the  said  bank-  ed,  and  doth  order  and  direct 

ruptcy;  and  also  so  far  as  the  that  the  proceeds  of  such  goods 

said  Court  can  and  lawfully  may,  and  chattels  so  sold  and  disposed 

but  not  further  or  otherwise,  the  of  shall  be  held  andapplied  by  the 

said  Court  doth  hereby  order  said  assignees  for  the  benefit  of 

and  direct  that  the  said  goods  the  creditors  of  the  said  J.  Atkin- 

and  chattels  hereinbefore  speci-  son  under  the  said  bankruptcy.** 
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order  is  necessary  in  such  a  case;  when  given,  the  title  of  1853. 
the  vendee  if  the  goods  are  sold,  of  the  assignees  if  the 
order  is  to  vest  the  goods  in  them,  will  relate  to  the  act 
of  bankruptcy,  in  the  same  way  that  the  title  of  the  as- 
signees does  by  the  general  assignment,  for  all  will  be 
sold  or  assigned  which  the  bankrupt  had  at  the  time  he 
became  bankrupt"  The  whole  system  of  the  bankrupt 
laws  is  based  upon  this  doctrine  of  relation.  The  defend- 
ants relied  upon  this  expression  of  opinion  by  this  Court  at 
the  trial ;  and  if  they  had  thought  that  it  was  probable  that 
the  Court  would  overrule  their  own  decision,  the  defend- 
ants would  have  tendered  a  bill  of  exceptions.  If  the  order 
has  this  relation  to  the  act  of  bankruptcy,  the  precise 
time  at  which  it  is  obtained  is  immaterial.  Here  it  was 
made  after  action  brought  Many  authorities  might  be 
cited  to  shew  that  ratifications  may  legalise  past  acts, 
although  the  ratification  take  place  after  action  brought: 
Whitehead  v.  Taylor  (a),  Buron  v.  Denman  (ft),  Fitchet  v. 
Adams  (c).  [Parke,  R — HuU  v.  Pidcei^sgiU  (d)  is  a  strong 
case  of  that  description:  there  the  house  of  the  plaintifl^, 
who  was  an  uncertificated  bankrupt,  was  broken  into,  and 
his  goods,  which  he  had  acquired  subsequently  to  his 
bankruptcy,  were  taken  by  the  defendants,  who  had  be- 
come his  creditors  since  the  bankruptcy,  and  did  not 
know  who  were  the  assignees  under  the  bankruptcy.  The 
plaintiff  sued  the  defendants  in  trespass,  and  after  a  rule 
for  plea,  they  obtained  a  surrender  of  the  assignees'  in- 
terest in  the  effects  seized,  and  it  was  there  held  that  this 
was  a  ratification  of  the  seizure,  and  that  the  plaintiff 
could  not  recover.]  In  Foster  v.  Bates  (e),  the  doctrine  of 
relation  was  much  considered.  It  was  contended  on  the 
part  of  the  plaintiff,  on  moving  this  rule,  that  this  doc- 


(a)  10  A.  &  £.  210.  (d)  1  Brod.  &  Bing.  282. 

(b)  2  Exch.  167.  («)  12  M.  &  W.  226. 
(<j)  2Str.  1128. 
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trine  of  relation  is  a  mere  legal  fiction:  BuUer's  casSy  3 
Rep.  29  b;  and  that  it  ought  not  to  be  applied  in  such  a 
manner  as  to  work  a  hardship,  by  disturbing  and  ren- 
dering invalid  transactions  which  were  complete  and 
valid.  But  there  is  no  such  hardship  here,  as  the  plain- 
tiff knew  the  fact  of  the  bankruptcy  of  the  assignee  of 
the  goods.  It  was  obligatory  upon  the  Commissioner  to 
make  the  order:  M^Dougal  v.  Paterson  (a),  Alderman 
BackweWs  case  (6).  [Parke,  B. — ^The  power  to  make  the 
order  is  not  disputed.] 

Secondly,  the  order  is  in  itself  unobjectionable.  It  will 
be  urged,  that  the  order  merely  states  that  the  plaintiff 
**  claims"  to  be  the  true  owner,  instead  of  positively  averring 
that  he  was  the  true  owner  at  that  time;  and  further, 
that  the  order  itself  ought  to  have  been  a  conveyance  or 
transfer  by  sale  of  the  property.  The  first  of  these  objec- 
tions is  purely  technical,  and  the  last  is  of  no  weight,  as 
the  statute  does  not  require  a  sale  to  transfer  the  title,  but 
merely  an  order  of  the  Court  of  Bankruptcy. 

Thirdly,  assuming  the  order  to  be  good,  and  to  have  a 
retrospective  effect,  the  defendants  are  entitled  to  succeed 
upon  the  plea  of  not  possessed.  The  plaintiff's  title  was 
a  defeasible  one,  and  was  defeated  by  the  order.  The 
following  cases  shew  that  these  pleadings  are  sufficient  to 
admit  this  defence;  for,  at  the  time  of  the  conversion,  the 
plaintiff  had  no  title  to  the  goods:  Young  v.  Cooper  (c\ 
Jones  V.  Domes  (d),  MUgate  v.  Ketible  (e),  and  Leake  v.  Love- 
day  (/). 

BlisSy  Unthank,  and  C.  Lewis  in  support  of  the  rule. 
First,  the  order,  if  good,  has  no  relation  back  to  the  act  of 
bankruptcy.    The  opinion  thrown  out  by  this  Court,  in  de- 


(a)  21  L.  J.,  C.  P.,  27.  (d)  6  Exch.  663, 

(6)    1  Vem.  162.  (e)  3  M.  &  Gr.  100. 

(c)  6  Exch.  259.  (/)  4  M.  &  Gr.  972. 
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ciding  upon  ihe  necessity  of  the  order,  was  not  necessary  to 
the  decision  upon  the  point  before  the  Court  There  is 
not  any  expression  in  the  recent  statute  which  justifies 
such  a  doctrine,  and  there  is  nothing  in  the  spirit  of  the 
Act  to  lead  to  the  conclusion  that  it  was  intended  by  the 
legislature  that  the  order  should  have  that  effect  The 
old  doctrine  appears  to  have  been  founded  on  the  presump- 
tion that  the  trader,  by  the  improper  possession  of  the 
goods  of  others,  obtained  a  fictitious  credit,  and  that  his 
creditors  thereby  lost  their  rights.  The  question,  there- 
fore, turns  upon  a  strict  construction  of  the  1 25th  section 
of  the  1 2  &  13  Vict.  c.  106.  That  section  contains  no 
words  to  give  the  order  a  retrospective  effect.  The  words, 
*'  at  the  time  he  becomes  bankrupt,"  have  reference  to  and 
define  the  goods  which  are  in  the  predicament  provided 
for  by  the  clausa  Under  the  21  Jac.  1,  c.  19,  s.  1 1,  goods  in 
the  possession  and  reputed  ownership  of  the  bankrupt 
stood  in  the  same  position  as  the  goods  of  the  bankrupt 
himself.  But  that  section  expressly  provided  for  that  re- 
sult, and  the  enactment  accorded  with  the  spirit  of  the  le- 
gislation of  that  period ;  and  by  the  72nd  section  of  the  6 
Geo.  4,  a  16,  the  Commissioners  had  power  to  sell  and 
dispose  of,  for  the  benefit  of  the  creditors,  the  goods  and 
chattels  in  the  bankrupt's  reputed  ownership.  But  neither 
that  section,  nor  the  126th  section  of  the  12  &  13  Vict  c. 
106,  contains  words  which  give  that  effect  of  relation  which 
was  created  by  the  statute  of  James  I.  The  words  of  the 
modern  statute  ought  to  be  construed  strictly,  and  not  so 
as  to  divest  a  party  of  property  to  which  he  is  lawfully  en- 
titled. Upon  this  point  they  cited  Lyon  v.  fVeldon  (a), 
Higgina  v.  M'Adam  (6),  Perry  v.  Skinner  (c),  Roffers  v.  De- 
joncovrtid),  Viner's  Abr.  tit  "Relation,"  Ventris,  304, 

(a)  2  Bing,  334.  (c)   2  M.  &  W.  471. 

(6)  3  Y.  &  J.  1.  (d)  7  Ir.  Eep.  482. 
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1863.        Bhxam  y.  Hulhard  (a),  Ex  paHe  8ty(m  Q>\  Dae  cL  Honn 
hy  y.  Qlenn  (c),  Keane  y.  Dee  (d). 

Secondly,  the  order  is  bad  upon  the  face  of  it,  as  itdoe^ 
not  state  positiyelj  that  the  plaintiff  was  in  fact  the  true 
owner;  if  he  was  npt,  the  Court  of  Bankruptcy  had  no 
power  to  make  the  order;  and  moreoyer,  the  order  does 
not  of  itself  diyest  the  property.  There  must  be  an  abso- 
lute sale  or  conyeyance,  to  yest  the  property  in  the  assignees 
or  in  theyendee;  a  mere  order  for  the  sale  and  disposal  of 
the  goods  is  not  sufficient. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  We  adhere  to  the  opinion  which  we  ex- 
pressed when  this  case  was  before  the  Court  upon  a  former 
occasion.  Although  the  opinion  so  expressed  was  to  a  cer- 
tain extent  obiter  dictum,  still  that  judgment  was  not  pro- 
nounced without  much  deliberation;  and  notwithstanding 
the  argument  of  the  learned  counsel  for  the  plaintiff  has 
made  some  impression  on  my  mind,  I  still  think  that  the 
yiew  which  was  entertained  by  the  Court  on  the  former  oc- 
casion is  correct.  It  appears  to  me  that  the  order  is  per- 
fectly good.  The  objections  raised  to  it  are  purely  techni- 
cal It  is  said  that  the  Court  of  Bankruptcy  does  not  find 
that  the  plaintiff  was  the  true  owner,  but  that  the  order 
merely  states  that  he  claims  to  be  the  owner.  Now,  I 
think  that  where  a  man  professes  to  be  and  claims  to  be 
the  true  owner,  it  does  not  lie  in  his  mouth  to  make  this 
objection.  It  was  sufficient  for  the  Court  to  say,  quoad 
hoc,  we  admit  your  proof;  and  if  you  are  not  the  true 
owner,  the  order  will  do  you  no  harm.  Then  with  respect 
to  the  effect  of  the  order,  I  am  of  opinion  that  it  relates 
back  to  the  act  of  bankruptcy.    I  think  that  such  relation 


(a)  5  East^  407.  '  (c)  1  A.  &  R  49. 

(b)  2  Mont.  D.  &  De  G.  219.  (rf)  Ale  &  N.  496. 
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exists  as  much  in  the  125th  section  of  the  12  &  IS  Vict,  a        1853. 
106,  which  has  reference  to  goods  in  the  possession  and  re- 
puted ownership  of  the  bankrupt,  as  it  does  with  respect 
to  the  vesting  of  the  goods  of  the  bankrupt  himself  under 
the  141st  section  of  the  same  Act    The  latter  section,  hj 
which  all  the  present  and  future  personal  estate  of  the  bank- 
rupt become  absolutely  vested  in  the  assignees  for  the  bene- 
fit of  the  creditors  by  virtue  of  their  appointment,  contains 
no  such  words  of  relation  as  the  words  '^  at  the  time  he 
becomes  bankrupt/'    The  difference  between  the  provision 
contained  in  the  former  statutes  and  in  the  present  Act  of 
the  12  &  13  Vict  a  1 06,  is  this,  that,  in  the  former  statutes, 
with  respect  to  goods  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  it  was  ex- 
pressly enacted  that  property  in  that  predicament  should 
be  assigned  in  the  same  manner  as  the  bankrupt's  own  pro- 
perty.   That  was  provided  for  by  the  72nd  section  of  the  6 
Geo.  4,  c.  16.    The  words  of  the  1 25th  section  are  these, 
that  "if  any  bankrupt  at  the  time  he  becomes  bankrupt'' 
have  in  his  possession,  goods,  &c.,  "  the  Court  shall  have 
power  to  order  the  same  to  be  sold  and  disposed  of,"  &a 
The  effect  of  that  clause  is  to  empower  the  Court  of  Bank- 
ruptcy to  make  an  order  with  reference  to  the  goods  which 
were  in  the  possession  of  the  bankrupt  at  the  time  he  be- 
came bankrupt;  and  when  the  order  has  been  made,  it  seems 
to  me  that  we  should  be  introducing  a  very  nice  distinction, 
and  one  which  the  legislature  never  contemplated,  if  we 
were  to  hold  that  the  order  has  not  the  effect  of  the  old 
assignment,  in  not  having  relation  back  to  the  act  of  bank- 
ruptcy, but  merely  to  the  time  when  the  order  itself  was 
made.    I  am  therefore  of  opinion,  that  the  construction 
which  the  Court  put  upon  this  section  with  reference  to 
the  effect  of  the  order  when  this  case  was  before  the  Court 
upon  a  former  occasion,  was  correct     Then  with  regard 
to  the  question  upon  the  pleadings,  I  think  that  the  au- 
thorities cited  by  Mr.  Hili,  shew  that  this  defence  was 
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1863.        properly  admittied  xmder  the  pleas  of  not  guilty  and  not 


Parke,  B. — I  am  of  the  same  opinion.  There  are  three 
points  to  be  considered  in  the  present  case.  The  first  is> 
whether  the  order  which  was  made  by  the  learned  Commis- 
sioner has  any  such  relation  as  that  for  which  the  defend- 
ants' counsel  contend.  With  respect  to  this  point  an  ex- 
pression of  opinion  fell  from  the  Court  in  this  identical 
case, — my  Brother  PlaU  entertaining  some  doubt  upon  the 
principal  point*  [His  Lordship  then  read  that  portion  of 
the  judgment  already  set  out  at  pp.416, 417,  and  proceeded] 
Now,  on  further  consideration,  and  after  having  heard  the 
argument  of  the  learned  counsel  for  the  plaintiff,  I  am  of 
opinion  that  the  construction  which  the  Court  then  put 
upon  the  1 25th  section  of  the  recent  Act  is  the  true  one. 
That  125th  section  is  copied  (although  not  exactly  verba- 
tim) from  the  21  Jac.  1,  c.  i  9,  s.  1 1 ;  and  I  think  that  a  clause 
in  one  of  a  series  of  statutes  upon  the  same  matter  ought 
to  be  construed,  as  far  as  possible,  in  conformity  with  the 
general  intention  of  the  legislature  as  expressed  in  for- 
mer Acts.  The  section  to  which  I  have  referred  in  the 
statute  of  James  no  doubt  contained  the  relation  to  the 
act  of  bankruptcy.  The  13  Eliz.  c.  7,  which  was  the  pre- 
ceding statute  upon  the  same  subject,  and  which  regu- 
lated the  title  of  the  commissioners  appointed  by  the 
Lord  Chancellor  to  dispose  of  the  effects  of  the  bankrupt, 
and  made  every  direction,  bargain,  sale,  and  other  thing 
done  by  them  effectual  in  law  to  all  intents  and  pur- 
poses against  the  bankrupt,  and  against  all  other  persons 
claiming  under  him,  had  the  same  relation  back  to  the 
act  of  bankruptcy.  I  think  that  the  order  of  the  Com- 
missioner has  precisely  the  same  effect,  with  respect  to 
its  relation  back,  as  the  title  of  the  commissioners  had  un- 
der the  21  Jaa  1,  c.  19,  by  which  they  were  empowered  to 
dispose  of  goods  in  the  possession  and  reputed  ownership 
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pf  the  bankrupt  as  fiiUy  as  they  could  of  his'  other  property ;  tsss. 
and  that  no  subsequent  act  either  of  the  bankrupt  or  of  the 
reputed  owner  could  defeat  their  title.  There  is  no  reason 
why  we  should  not  giye  such  effect  to  the  1 25th  section ;  for 
I  cannot  find  any  expressed  intention  on  the  part  of  the  le- 
gislature to  destroy  that  relation  which  existed  under  former 
statutes;  and  it  is  my  opinion,  and  that  of  the  other  mem- 
bers of  the  Court,  that,  when  the  Commissioner  made  the  or-- 
der  disposing  of  the  property  in  question  by  sale,  such  dispo^ 
sition  was  valid,  and  had  relation  back  to  the  time  of  the 
act  of  bankruptcy,  unless  there  be  some  clause  in  this  sta- 
tute by  which  the  goods  are  protected.  But  there  is  no 
pretence  for  saying  that  there  is  any  such  clause.  I  there- 
fore think,  that  the  12£th  section  is  to  be  construed  in 
conformity  with  the  preceding  statutes  upon  the  same  sub- 
ject, and  that  the  order  has  relation  back  to  the  time  of 
the  act  of  bankruptcy.  As  to  the  second  point,  respect- 
ing the  form  of  the  order,  I  think  that  the  criticisms, 
which  have  been  passed  upon  it  were  not  well  founded. 
Under  the  125th  section,  a  power  is  given  to  dispose  of 
this  property  by  an  order  vesting  it  in  the  assignees, 
for  the  purposes  of  equal  distribution.  There  is  no  pow- 
er of  sale  by  the  Court;  but  there  is  to  be  an  order  vest- 
ing the  property  in  the  assignees,  as  far  as  the  Commis- 
sioner lawfully  may.  Then,  with  respect  to  the  recital 
that  the  plaintiff  claims  to  be  true  owner,  I  think  that  it 
may  be  taken  that  the  order  had  not  such  relation,  unless 
in  point  of  fact  the  plaintiff  was  the  true  owner.  But  the 
order  is  perfectly  good  and  sufficient  to  pass  the  property 
in  the  goods.  The  last  objection  is,  that  the  defendants 
were  not  at  liberty  to  rely  upon  this  defence  under  the  plea 
of  not  possessed.  The  plaintiff,  however,  had  merely  a  de- 
feasible title,  and  one  which  was  defeated  ex  post  facto  by 
the  order,  which  had  relation  back  to  the  act  of  bankrupt- 
cy;  he,  therefore,  had  no  property  in  the  goods  at  the  time 
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185^^      of  the  conversion.     This  point,  however,  was  in  fact 
abandoned  hj  the  plaintiff's  counsel 

Aldebsok,  B. — I  am  of  the  same  opinion.  The  first 
and  the  last  points  are  virtually  the  same;  for  if  the  or- 
der  had  the  effect  contended  for,  the  plaintiff  had  no  pro- 
perty in  the  goods  at  the  time.  Under  the  125th  section 
of  the  recent  Act,  the  Court  of  Bankruptcy  has  the  power 
to  make  the  order;  and  the  moment  that  order  is  made,  the 
goods  become  vested  in  the  assignees  or  other  parties,  from 
the  time  when  the  power  first  began  to  operate  upon  the 
goods.  The  language  used  in  this  section  is  not  precisely 
the  same  as  that  to  be  found  in  the  statute  of  James; 
but  I  think  that  in  substance  and  effect  it  is  the  same. 
Under  that  statute  the  relation  back  existed ;  and  I  think 
that  in  this  respect  the  recent  statute  has  not  effected  any 
alteration.  I  also  think  that  this  order  is  perfectly  good 
and  valid. 

Rule  discharged  (a). 


(a)  i/ar<tn,B.,hadlefttlieCourt.  Uestone,  17  Jar.  281,  an  order 
See  Hedop  y.Baker,  1  De  G.,  Mac.  which  did  not  specify  the  goods 
&  G.'479.  In  Quartermaine  v.  BU-     was  held  to  be  iosufficient 
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AimEBsoK  and  Others  v.  Thornton.  Jan.  14. 

X  HIS  was  an  action  upon  a  policy  of  insurance  for  6000Z.  To  an  action  on 
on  goods  shipped  in  a  vessel  called  the  Samuel  Hicks,  on  l^^^^^^ 


a  voyage  from  Baltimore  to  London.     The  declaration  also  ^*  .*^f  ™, 

•^ ,  ^^  ^  WBi  induced  to 

contained  a  count  for  money  had  and  received.  enter  into  the 

The  defendant  pleaded,  first,  the  general  issue  to  the  mio^menta- 
whole  declaration;  and  sixthly,  to  the  first  count,  that,  be-  ^^  ^ 
fore  and  at  the  time  of  the  making  of  the  policy,  the  plain-  ^^^  Mwwd 
tifiB  and  the  said  H.  P.  as  their  agent,  as  in  the  declaration  soch  murepre- 
mentioned,  to  induce  the  defendant  to  become  and  be  such  ^xih^  tfane  it  ^* 
insurer,  falsely  misrepresented  to  the  defendant  that  the  ^a^^l^ 
aaid  ship  had  sailed  from  Baltimore  on  a  certain  day  and  ledge  of  the  in- 
year  in  that  behalf,  to  wit,  the  12th  January,  a.]>.  1850,  agent,  is  inp- 
whereas,  in  truth  and  in  fact,  the  said  ship  had  sailed  from  ^ther  ofconT^ 
Baltimore  on  an  earlier  day,  to  wit,  on  the  3rd  January,  <»j»i™cnt  or  of 

•^  '  ■"  nusrepreBen- 

1850,  as  the  plaintiffs  and  the  said  H.  P.,  at  the  time  of  tation  not  fnm- 
making  such  misrepresentation,  respectively  well  knew;     Sembu^^tax^ 
and  that  the  said  misrepresentation  was  that  of  a  fact  Se  d^ndam^ 
then  material  to  be  known  to  the  defendant,  and  then  "^^^  ^^  ^ 

entiued  to  snch 

material  to  the  risk  of  the  said  policy;  and  that  the  de-  costs  as  had  r»- 
fendant  was  induced  to  make  the  policy  by  and  through  pwof^of  fraud. 
such  misrepresentation  as  aforesaid,  and  then  believing  the  ng^^®"^  ^^ 
same  to  be  true,  and  not  otherwise.  bj  concealment 

The  defendant  pleaded,  seventhly,  to  the  first  count,  wntatiJn^ot^ 
that  before  and  at  the  time  of  the  making  of  the  po-  ^^^J^ 
licy,  to  wit,  on  fee,  the  plaintiffs  and  the  said  H.  P.  as  tiUedtoare- 
their  agent,  to  induce  the  defendant  to  become  and  be  mian^andthe 
such  insurer  as  therein  mentioned,  falsely  misrepresented  cbs^e"e4drace 
to  the  defendant  that  they  the  plaintiffs  then  had  other  of  the  receipt  of 

.,!./.  1  o  "*®  premium  by 

goods  on  board  the  said  ship,  of  great  value,  &;c.,  upon  the  i 
which  they  the  plaintiffs  had  effected  no  insurance,  and 
that  the  said  goods  were  not  the  goods  of  the  said  plain- 
tiffs; whereas,  in  truth  and  in  fact,  they  the  plaintiffs  had 
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1853.  not  then  any  other  goods  on  board  the  said  ship  or  vessel 
upon  which  they  had  effected  no  insurance;  and  whereas 
the  said  goods  in  the  said  first  count  mentioned  then  were 
the  goods  of  the  plaintiffs,  as  they  the  plaintiffs  and  the 
said  H.  P.,  at  the  time  of  making  the  said  misrepresenta- 
tion, respectively  well  knew.  The  plea  then  proceeded  to 
state,  that  the  misrepresentation  was  of  a  material  fact,  and 
concluded  in  the  same  manner  as  the  previous  plea.  To 
these  pleas  the  plaintiff  replied  de  injuria,  and  issue  was 
joined  thereon. 

At  the  trial,  before  PoUock,  C.  R,  at  the  last  London  Sit- 
tings,  all  imputation  of  firaud  or  misconduct  on  the  part  of 
the  plaintiffs  personally  was  abandoned ;  but  the  jury  found 
that  the  plaintiffs'  agent  had  been  guilty  of  the  misrepre- 
sentation charged,  but  without  fraud,  by  concealing  the 
fact  of  the  true  time  of  sailing,  the  vessel  having  left  Bal- 
timore some  days  before  the  time  mentioned  in  the  policy; 
and  upon  that  ground  a  verdict  was  entered  for  the  de- 
fendant on  the  issues  raised  by  the  sixth  and  seventh 
pleas.    The  other  issues  were  found  for  the  plaintiffa 

In  the  present  Term  (Jan.  14), 

Sir  F.  Kelly  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  evidence;  and 
also  on  the  three  following  grounds  of  misdirection.  Firsts 
that  the  learned  Judge  did  not  with  sufficient  precision 
leave  the  question  to  the  jury  of  the  materiality  of  the  state- 
ments of  the  plaintiffs'  agent  on  making  the  policy:  Wil- 
lia^nson  v.  Alison  (a),  2  Duer  on  Marine  Insurance,  p.  689, 
Elton  V.  Larkins  (6).  Secondly,  that  the  simple  fact  of  a 
material  concealment  by  the  agent,  without  fraud  on  the 
part  of  the  plaintiffs,  did  not  support  the  sixth  and  ^venth 
pleas.  And  thirdly,  that,  at  all  events,  in  the  absence  of 
the  proof  of  fraud,  the  plaintiffs  were  entitled  to  recover  the 

(a)  2  EMt>   46.  (h)  5  Car.  &  P.  836. 
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amount  of  the  premium  under  the  last  count:  DaizeU  v.        1863. 
Mair(a\  Penson  v.  Lee  (6),  Feiee  v. Parkin8on(c). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said,  that  the  Court  had  taken  time 
to  read  the  notes  of  the  trial,  and  to  consider  the  objec- 
tions raised;  and  that  thej  were  of  opinion  that  there 
ought  to  be  no  rule,  upon  the  defendant  consenting  that 
the  count  for  money  had  and  received  should  be  struck 
out  of  the  declaration.  That  it  would  seem  that  the  claim 
to  the  return  of  the  premium  had  been  abandoned  at  the 
trial;  and  that,  if  the  count  mentioned  were  struck  out,  the 
plaintiffs  would  not  be  debarred  from  recovering  the  pre- 
mium, if  they  should  seek  to  do  so  upon  a  future  occasion. 

Pabee,  R  (after  stating  that  he  agreed  with  the  Lord 
Chief  Baron  in  refusing  the  rule  on  the  ground  of  the  ver- 
dict being  against  evidence,  added) — I  am  of  opinion  that 
none  of  the  other  objections  are  well  founded.  Much  re- 
liance was  placed  on  the  form  of  the  sixth  and  seventh 
pleas;  and  it  was  contended,  that,  inasmuch  as  those  pleas 
alleged  Si,fravdul€Jvt  misrepresentation  on  the  part  of  the 
plaintiffs,  in  order  to  sustain  the  pleas,  it  was  necessary  to 
prove  the  fact  as  fully  as  alleged;  and  it  was  very  strong- 
ly urged  that  the  plaintiffs  had  been  subjected  to  a  great 
hardship  in  being  compelled  to  combat  such  pleas,  by  having 
to  procure  evidence  to  disprove  the  matters  of  fraud,  it  turn- 
ing out  afterwards  on  the  trial  that  there  was  no  such  im- 
putation of  fraud  on  the  plaintiffs.  But  the  pleas  were  sup- 
ported by  proof  of  material  communications  by  the  agent; 
for,  in  cases  of  insurance,  material  misstatement  or  conceal* 
ment  vitiates  the  contract,  and  whether  it  be  fraudulently 
made  or  not  is  a  matter  which  is  wholly  immaterial,  except 
with  reference  to  the  return  of  the  premium.  Now,  on  look- 

(a)  1  Camp.  632.        (5)  8  B.  &  P.  330.        (a)  4  Taunt.  640. 
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1863.  ing  ftt  the  form  of  these  pleas,  it  is  perfectly  clear  that,  in  or- 
der to  support  them,  it  is  not  necessary  to  prove  fraud ;  and 
if  the  allegation  imputing  fraud  were  struck  out,  still  the 
pleas  would  be  good,  as  founded  either  upon  concealment 
or  upon  misrepresentation  not  fraudulent  This  principle 
has  been  acted  on  in  some  cases,  and  more  particularly  in 
the  two  recent  decisions  in  the  Court  of  Common  Pleas,  of 
SouihaU  V.  Rigg  and  Forman  v.  Wright  (a).  It  is  well  esta- 
blished, that  if,  after  striking  out  allegations  in  a  plea,  that 
which  is  the  material  part  be  left,  the  plea  is  good,  and 
the  defendant  sustains  it  by  proving  that  part  (6).  With 
respect  to  the  costs  which  the  learned  counsel  stated  that 
the  plaintiff  had  been  put  to  in  order  to  repel  the  charge 
of  fraud,  I  apprehend  that  would  be  a  question  for  the 
Master,  and  that  he  would  not  allow  all  the  expenses  as 
to  the  fraud,  inasmuch  as  the  pleas  were  supported  on  a 
different  ground.  That,  however,  would  be  no  foundation 
for  a  new  trial,  as  the  learned  Judge  was  perfectly  right 
in  ruling  that  these  pleas  were  supported  by  the  simple 
fact  of  the  concealment.  Then,  with  regard  to  the  objec- 
tion that  the  learned  Judge  did  not  leave  the  materiality 
of  the  representation  to  the  jury  with  sufficient  distinct- 
ness, it  was  idle  for  him  to  do  so,  because  the  facts  spoke 
for  themselves.  The  representations  were  material,  and 
were  admitted  to  be  so.  With  respect  to  the  return  of 
the  premium,  there  is  no  doubt  in  my  mind  that  the  plain- 
tiffs would  be  entitled  to  recover  it,  as  there  was  no  fraud 
in  the  representation;  if  there  had  been,  the  case  would 
be  different  The  insurance  never  bound  the  defendant^ 
and  consequently  the  plaintiffs  were  entitled  to  the  re- 
turn of  the  premium.  The  old  law,  and  which  is  as  old  as 
the  time  of  Lord  Mavsfidd,  is,  that  the  defendant  is  estop- 
ped by  signing  the  policy  from  saying  he  has  not  re- 
ceived the  premium.    But  it  seems  to  me  that,  inasmuch 

(a)  20  L.  J,,  C.  P.,  146.        (b)  See  Thorn  v.  Bigland,  port. 
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as  this  matter  was  not  mentioned  until  the  jury  had  re-         1863. 

tired  to  consider  their  verdict,  the  justice  of  the  case  will 

be  amply  satisfied  by  granting  the  plaintiffs  an  opportunity 

of  recovering  the  premium  hereafter;  and,  in  my  opinion, 

they  will  be  entitled  to  do  so  in  an  action  for  money  had 

and  received. 

Aldbrson,  B.,  and  Martin,  B.,  concurred. 

The  defendant's  counsel  then  stated,  that  he  consented 
to  the  last  count  being  struck  out  of  the  declaration ;  and 
the  Court  said  there  would  be  no  rule. 

Rule  refused  accordingly. 


REQULA  GENERALIS. 


On  the  last  day  of  the  present  Term,  the  following  Order 
was  read  in  Court  by  the  Queen's  Remembrancer: — 

Hilary  Term,  in  the  16th  year  of  the  reign 
of  her  Majesty  Queen  Victoria. 

The  31st  day  of  January,  1853. 
(  Whereas,  by  an  Order  of  this  Court,  made  in 
'  \  Hilary  Term,  in  the  1st  and  2nd  years  of  King 
James  the  Second,  it  was  Ordered,  that  all  bishops,  deans, 
port  officers,  sheriffs,  coroners,  and  mayors,  should  give  to 
the  messengers  of  this  Court  a  receipt  upon  delivery  of 
port  books,  writs,  or  any  process  out  of  this  Court  direct- 
ed to  them,  whereby  this  Court  might  more  certainly  know 
that  such  port  books,  writs,  and  process  had  been  duly  de- 
livered unto  them.  Now,  upon  application  of  the  Queen's 
Remembrancer  in  this  Court,  shewing  that,  by  the  32nd 

vol..  VIII.  F  F  EXCH. 
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section  of  tlie  Act  16  &  16  Vict  c.  73,  the  daties  hitherto 
performed  by  the  messengers  of  this  Court,  so  far  as  re- 
gards the  process  issued  and  issuing  from  the  office  of  her 
Majesty's  Remembrancer  in  the  Court  of  Exchequer,  and 
of  the  Treasurer  of  the  Ctevemors  of  the  Bounty  of  Queen 
Anne  on  the  seal  day  next  after  each  and  every  Term, 
shall,  from  and  after  the  abolition  of  the  said  offices  of 
messengers  of  the  Court  of  Exchequer,  be  discharged  by 
her  said  Majesty's  Remembrancer  and  his  officers  under 
his  direction,  and  the  officers  of  the  said  Treasurer  of  the 
Governors  of  the  Bounty  of  Queen  Anne.  And  it  appear- 
ing that  the  said  offices  have  now  been  abolished,  it  is 
therefore  Ordered  by  this  Court,  that  in  future  all  bishops, 
deans,  port  officers,  sheriffs,  coroners,  and  mayors,  do  trans- 
mit to  the  said  respective  officers,  from  whose  offices  the 
process  may  issue,  a  receipt  upon  delivery  to  them  of  any 
writs  or  process  of  this  Court  directed  to  them  and  issuing 
out  of  either  of  the  said  offices. 

The  form  of  such  receipt  to  be  settled  by  her  Majesty's 
Remembrancer. 


By  the  Court,        (Signed) 


Fbbdk.  Pollock,  C.  B. 
J.  Pabkb. 
T.  J.  Platt. 
Saml.  Mabtin. 


Intretur,        (Signed)        H.  W.  Vincent,  Q.  R 
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Case.- 


SlMMONS  V.  LiLLYSTONR.  jyr^  jg. 


I. — ^The  venue  in  the  mar^n  of  the  declaration  was  The  yenue  in 

London.    The  first  count  stated,  that,  before  and  at  the  f  a  "3^0^^ 

time  of  the  committing  of  the  grievances,  &c.,  the  plaintiff  '^  **  London,* 

,  ,  .  .  *^*^  t**®  fi*** 

was  possessed  of  a  certain  messuage  and  premises,  situate  connt  stated 

and  being,  to  wit,  at  Milton  next  Gravesend,  in  the  county  ^nw  pt^^gs^T 

of  Kent,  adjoining  to  and  abutting  on  the  north  upon  a  ^j^'^'*,^^'*'  ^ 

certain  public  navigable  river,  to  wit,  the  river  Thames,  Milton,  in  the 

county  of  Kent, 
abutting  on  the 
north  on  a  public  navigable  river,  to  wit,  the  river  Thames,  on  the  east  upon  another  part  of  the  said  river 
called  the  Blockhouse  Dock,  in  which  premises  the  plaintiff  and  the  previous  occupiers  had  carried 
on  the  trade  of  mast  and  block-makers  for  sijrty-  years;  and  the  plaintiff,  as  such  occupier,  ought  to 
have  the  free  use  and  navigation  of  the  river,  and  of  the  part  thereof  called  Blockhouse  Dock,  for 
the  more  convenient  carrying  on  his  said  trade,  and  with  boats,  rafts,  and  timber  to  pass  from  the 
stream  of  the  river  to  the  side  of  the  premises  abutting  on  the  Blockhouse  Dock,  either  at  high  or 
low  water,  and  also  to  pass  from  the  said  premises  and  the  Blockhouse  Dock  either  at  high  or  low 
water  into  the  stream  of  the  river,  and  to  load  and  unload  their  boats,  barges,  and  other  vessels  at 
the  side  of  the  said  premises :  Yet  the  defendant  wrongfully  phiced  upon  the  soil  of  the  said  river, 
and  upon  the  soil  of  that  part  thereof  called  the  Blockhouse  Dock,  divers  piles,  posts,  and  great  quan* 
tities  of  earth,  and  therewith  formed  an  embankment,  and  obstructed  the  navigation  of  the  river, 
and  prevented  the  plaintiff  having  access  from  the  stream  of  the  river  to  the  side  of  his  premises, 
whereby  the  plaintiff  sustained  special  damage.  The  second  count  was  in  trover  for  goods  and  chat* 
tels.  The  defendant  pleaded  to  the  whole  declaration,  not  guilty;  and  to  the  second  count,  that 
the  defendant  was  possessed  of  a  dose,  and,  at  the  time  of  the  alleged  conversion,  vras  digging  upon 
it  a  sawpit,  and  because  the  goods  and  chattels  in  the  second  count  mentioned  were  without  the 
leave  and  license  of  the  defen£tnt  pkced  on  the  close  by  the  plaintiff,  and  **  were  then  6o  buried  in 
the  close,  and  so  embedded  in  the  earth  and  soil  thereof"  that,  without  a  little  cutting  the  same, 
the  defendant  could  not  dig  the  sawpit,  the  defendant,  in  such  digging,  necessarily  and  unavoidably 
a  little  cut  the  said  goods  and  chattels.  Replication,  de  injurii.  At  the  trial,  it  appeared  that  the 
premises  were  situate,  and  the  obstruction  took  place,  in  the  county  of  Kent  The  evidence  in  sup- 
port of  the  second  count  was,  that  some  timber  of  the  plaintiff's  being  on  the  close  of  the  defendant, 
he  removed  it,  and  it  having  been  again  placed  there,  and  become  embedded  in  the  soil,  he  directed 
his  workmen  to  dig  a  sawpit  at  the  place  where  the  timber  was,  and  in  digging  the  pit  the  timber 
was  cut  through,  and  part  remained  embedded  in  the  soil,  and  other  part  was  washed  away  by  the 
river.  The  Judge  directed  the  jury  to  consider  whether  the  defendant  really  and  bon&  fide  intend* 
ed  to  make  a  sawpit,  or  was  merely  digging  a  hole  for  the  purpose  of  cutting  the  timber: — Held^ 
first,  that,  whether  the  cause  of  action  in  the  first  count  was  local  in  its  nature  or  not,  the  defendant 
was  not  entitled  to  a  verdict  on  that  count,  since  the  declaration  contained  no  allegation  which 
rendered  it  necessary  for  the  plaintiff  to  prove  that  the  obstruction  took  place  in  the  city  of 
London. 

Secondly,  that  the  first  count  was  good  on  motion  in  arrest  of  judgment,  sin<«  it  described  a  pri* 
vate  and  peculiar  damage  to  the  plaintiff  from  the  obstruction  of  the  river. 

Thirdly,  that  there  was  no  sufficient  evidence  of  a  conversion. 

Fourthly,  that  the  Judge  misdirected  the  jury,  in  telling  them  to  consider  with  what  moHiDe  th« 
defendant  dog  the  sawpit 

Semble,  that  the  cause  of  action  in  the  first  connt  was  local  in  its  nature. 

FF  2 
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1863.  ^  and  adjoining  to  and  abutting  on  the  east  upon  a  certain 
other  part  of  the  said  river,  called,  to  wit,  the  Blockhouse 
Dock,  in  which  said  messuage  and  premises  the  plaintiff, 
before  and  at  the  time  of  the  committing  of  the  grievances, 
&c.,  carried  on  the  trade  and  business  of  mast  and  block- 
maker,  and  in  which  said  messuage  and  premises  the 
plaintiff  and  the  previous  occupiers  of  the  said  messuage 
and  premises  had  uninterruptedly  carried  on  the  said 
trade  and  business  of  mast  and  block-makers  for  a  long 
space  of  time,  to  wit,  sixty  years  before  the  committing  of 
the  grievances,  and  during  all  the  time  aforesaid  the  oc- 
cupiers of  the  said  messuage  and  premises  were  accustomed 
and  of  right  entitled  to  have,  and  the  plaintiff,  being  such 
occupier,  still  of  right  ought  to  have,  full  and  free  use  and 
navigation  of  the  said  river,  and  of  the  said  part  thereof 
called  the  Blockhouse  Dock,  for  the  due  occupation  and 
enjoyment  of  the  said  messuage  and  premises,  and  for  the 
more  convenient  and  advantageous  carrying  on  of  the  said 
trade  and  business  therein,  and  with  boats,  barges,  and 
other  vessels,  and  also  with  rafts,  floats,  and  timber,  to 
approach  and  pass  from  and  out  of  the  stream  or  current 
of  the  said  river  to  and  unto  the  said  side  of  the  said  mes- 
suage and  premises,  abutting  as  aforesaid  upon  the  part  of 
the  said  river  called  the  Blockhouse  Dock,  and  into  and  to 
the  shore  or  beach  of  that  part  of  the  river  called  Block- 
house Dock,  either  at  high  or  low  water,  and  also  to  depart 
and  pass  from  the  aforesaid  side  of  the  said  messuage  and 
premises,  and  from  and  out  of  the  part  of  the  said  river 
called  Blockhouse  Dock,  and  from  the  shore  or  beach 
thereof,  either  at  high  or  low  water  mark,  unto  and  into 
the  stream  or  current  of  the  said  river,  and  to  load  and 
unload  their  boats,  barges,  and  other  vessels  at  and  upon 
the  side  of  the  said  messuage  and  premises,  or  at  and  upon 
the  beach  or  shore  of  the  part  of  the  said  river  called 
Blockhouse  Dock,  and  to  land  their  rails,  floats,  and  tim- 
ber at  the  said  side  of  the  said  messuage  and  premises. 
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and  at  or  upon  the  beach  or  shore  of  the  part  of  the  said  1863. 
river  called  Blockhouse  Dock,  either  at  high  or  low  wa- 
ter,  and  to  moor,  for  a  reasonable  time,  their  said  rafts, 
floats,  and  timber  in  the  part  of  the  river  called  Block- 
house Dock,  without  hindrance  or  obstruction  from  any 
person  or  persons  whatsoever:  Yet  the  defendant,  intend- 
ing to  injure  the  plaintiff,  and  to  interrupt  him  in  the 
carrying  on  of  his  said  trade  and  business,  heretofore,  to 
wit,  on  &c.,  and  on  divers  other  days  &c.,  without  the 
leave  of  the  plaintiff,  unlawfully,  wrongfully,  and  injuri- 
ously placed  and  fixed,  in  and  upon  the  soil  of  the  said 
river  Thames,  and  in  and  upon  the  soil  of  that  part  thereof 
called  Blockhouse  Dock,  upon  which  the  said  messuage 
and  premises  of  the  plaintiff  so  abutted  on  the  east  side 
thereof  as  aforesaid,  divers  piles,  posts,  planks,  and  tim- 
ber, and  divers  great  quantities  of  earth,  stone,  brick,  and 
rubbish,  and  therewith  formed  an  enbankment  in  and  upon 
the  said  part  of  the  river  called  Blockhouse  Dock,  and 
unlawfully  kept  and  continued  the  same  there  from  thence 
hitherto,  and  thereby  during  all  that  time  hindered  and 
obstructed  the  use  and  navigation  of  that  part  of  the  said 
river  called  the  Blockhouse  Dock,  and  hindered  and  pre- 
vented the  plaintiff  from  approaching  and  having  access 
from  the  open  tideway,  stream,  or  current  of  the  river  to 
the  side  of  the  messuage  and  premises  so  abutting  on  the 
part  of  the  river  as  aforesaid,  and  from  bringing  his  boats, 
rafts,  floats,  and  timber  from  the  open  tideway,  stream, 
or  current  of  the  river  to  the  side  of  his  messuage  and  pre- 
mises, for  the  purposes  of  his  trade  and  business,  &c. — It 
was  then  alleged  as  special  damage,  that,  by  reason  of 
the  obstruction,  the  plaintiff  was  prevented  from  landing 
a  quantity  of  timber,  which  was  in  consequence  washed 
away  by  the  tide. 

The  second  count  was  in  trover  for  the  conversion  of 
goods  and  chattels,  to  wit,  500  pieces  of  timber. 

Pleas  (inter  alia)  to  the  whole  declaration,  not  guilty. 
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1863.  To  the  second  count,  (sixthly),  that,  before  aad  at  the  time 
of  the  alleged  conYeraion  of  the  goods  and  chattels  in  the 
second  count  mentioned,  the  defendant  was  possessed  of  a 
close  situate  in  the  parish  of  Milton  nextOravesend  in  ibe 
county  of  Kent,  and  the  defendant,  at  the  time  of  the  al- 
leged conrersion,  was  excavating  the  earth  and  soil  of  the 
said  close,  for  the  purpose  of  making,  and  was  then  exca- 
vating, digging,  and  making,  in  and  upon  the  said  close,  a 
certain  sawpit,  for  the  more  beneficial  and  profitable  use 
and  enjoyment  of  the  said  close;  and  because  the  said 
goods  and  chattels  were,  without  the  leave  or  license  of 
the  defendant,  and  against  his  will,  and  contrary  to  his 
express  command  in  that  behalf,  put  and  placed  upon  the 
said  close  by  the  plaintiff,  and  were  then  so  buried  in  the 
said  dose,  and  so  embedded  in  the  earth  and  soil  thereof^ 
that,  without  a  little  cutting  the  same,  the  defendant 
could  not  excavate,  dig,  or  make  the  said  sawpit  upon  the 
close,  the  defendant  at  the  time  of  the  alleged  conversion, 
in  order  so  to  dig  and  make  the  said  sawpit,  and  in  the 
course  and  progress  of  such  excavating,  digging,  and  mak- 
ing of  the  same,  necessarily  and  unavoidably  a  little  cut 
the  said  goods  and  chattels,  doing  no  unnecessary  damage, 
&c.,  as  he  lawfully  might  for  the  cause  aforesaid;  quae  sunt 
eadem.— Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the 
other  replied  de  injuria. 

At  the  trial,  before  PoUocky  C.  B.,  at  the  liondon  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  plaintiff 
carried  on  the  business  of  a  mast,  oar,  and  block-maker  at 
Milton  next  Gravesend.  His  premises  adjoined  the  river 
Thames,  and  on  one  side^  abutted  on  a  small  dock  or  inlet 
called  the  Blockhouse  DocL  The  plaintiff  and  the  pre* 
vious  occupiers  of  his  premises  had  been  accustomed  to 
use  this  dock  for  mooring  their  masts,  spars,  or  timber,  to 
be  worked  up  in  their  business  All  the  plaintiff's  pre- 
mises were  situate  in  the  county  of  Kent.    The  defendant. 
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who  was  also  the  occupier  of  premises  near  to  this  dock,  1863. 
claimed  a  right  to  it^  and,  in  the  year  J  862,  commenced  em- 
banking it,  and  thereby  caused  the  obstruction  complained 
of  in  the  first  count  of  the  declaration.  The  evidence  in 
support  of  the  second  count  was,  that  certain  pieces  of 
timber  or  spars  used  for  making  bowsprits,  and  belonging 
to  the  plaintiff,  being  on  the  defendant's  land,  he  caused 
them  to  be  removed;  and  upon  the  timber  being  again 
placed  there,  and  having  become  embedded  in  the  soil, 
the  defendant  directed  his  workmen  to  dig  a  sawpit  in 
his  land,  and  in  so  doing  they  cut  through  the  timber, 
leaving  the  pieces  there,  and  part  of  them  was  afterwards 
carried  away  by  the  tide  of  the  river,  which  at  high  water 
flowed  over  the  land,  the  other  part  remaining  embedded 
in  the  soil 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
first  count  was  not  proved,  inasmuch  as  the  action  was 
local  in  its  nature,  and  as  the  count  contained  no  descrip- 
tion of  the  place  where  the  obstruction  was  committed,  it 
must  be  assumed  to  have  been  done  in  the  city  of  Lon- 
don, where  the  venue  was  laid.  It  was  also  objected,  that 
there  was  no  evidence  of  a  conversion.  With  respect  to 
the  first  objection,  the  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him;  and  his 
Lordship,  being  of  opinion  that  there  was  prim&  facie  evi- 
dence of  a  converson,  left  it  to  the  jury  to  say,  with  refer- 
ence to  the  sixth  plea,  whether  the  defendant  really  and 
bon&  fide  intended  to  make  a  sawpit,  or  merely  dug  the 
hole  for  the  purpose  of  cutting  the  timber.  The  jury  found 
a  verdict  for  the  plaintiff  on  the  first  count,  damages  1^.; 
and  on  the  second  count,  damages  602. 

Bramwelly  in  last  Michaelmas  Term,  moved  to  enter  a 
verdict  for  the  defendant  on  the  first  count,  pursuant  to 
the  leave  reserved,  or  for  a  new  trial  on  the  ground  of 
misdirection,  or  to  arrest  the  judgment  on  the  first  count. 
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1863.  He  submitted,  in  arrest  of  judgment,  that,  as  the  injury 
complained  of  was  the  obstruction  of  a  public  navigable 
river,  the  plaintiff  could  not  maintain  an  action,  but  that 
the  only  remedy  was  by  indictment 

The  Court,  however,  were  clearly  of  opinion  that>  as  the 
declaration  disclosed  a  private  and  peculiar  damage  to  the 
plaintiff,  he  might  maintain  the  action  (a),  and  refused  a 
rule  on  that  ground. 

A  rule  nisi  having  been  granted  on  the  other  points, 

Sheey  Serjt,  and  Rose  shewed  cause  in  Hilary  Term 
(Jan.  27) — First,  the  verdict  cannot  be  entered  for  the  de- 
fendant on  the  first  count,  unless  he  establishes  that  this 
is  a  local  action,  and  that  there  is  some  issue  on  the  record 
involving  the  question  of  locality:  Boyes  v.  HewetsonQf^ 
Mayor  of  London  v.  Gole{c).  But  there  is  no  issue  rais- 
ing that  question,  and  this  is  not  an  action  local  in  its  na- 
ture. There  is  no  complaint  of  an  injury  to  the  realty,  or 
to  any  incorporeal  right  arising  out  of  it;  but  the  founda- 
tion of  the  action  is  the  private  and  peculiar  damage  sus- 
tained by  the  plaintiff  in  consequence  of  the  obstruction  of 
a  public  navigable  river.  Such  obstruction,  of  itself,  would 
afford  no  ground  of  action:  Rose  v.  Oroves{d)y  Rose  v. 
Miles  {e).  This  resembles  an  action  for  setting  up  a  mark 
against  a  person's  dwelling-house,  in  order  to  defame  him, 
which  is  not  local  in  its  nature:  Jefferies  v.  Buncombe (/). 
There  the  declaration,  after  describing  the  house  as  situate 
in  a  certain  parish,  stated  the  nuisance  to  be  "  erected  and 
placed  in  the  parish  aforesaid;''  and  that  was  ascribed  to 
venue,  and  not  to  local  description.  So  here,  the  statement 
of  the  situation  of  the  plaintiff's  house  is  mere  matter  of 
venue.    The  distinction  between  venue  and  local  descrip-? 

(a)  See  itKinnan  ▼.  Fensauy  (rf)  6  M.  &  Gr.  613. 
ante,  p.  319.  («)  4  M.  &  Selw.  101. 

(b)  2  Blng.  N.  C.  676.  (/)  U  East,  227, 

(c)  7  T.  R.  683, 
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tion  is  preserved  by  the  Pleading  Rules,  H.  T.,  1858,  rr.  4,  1863. 
1 6, 1 9.  In  a  count  by  indorsee  against  drawer  of  a  bill  pay- 
able in  London,  the  venue  being  "London,"  a  general  al- 
legation of  presentment  was  held  a  sufficient  allegation  of 
presentment  in  London,  since  the  rule  H.  T.,  4  Will.  4,  r.  8 : 
Boydell  v.  Harknesa  (a).  Warren  v.  H^ebb  (6)7  which  is  reli- 
ed upon  by  the  other  side,  cannot  be  supported. — [Parkey 
B. — It  is  certainly  very  difficult  to  understand  that  case.] 
The  objection  might  have  been  open  on  sjSecial  demurrer, 
but  after  verdict  it  is  cured  by  the  statute  16  &;  17  Car. 
2,  c.  8,  s.  1. 

Secondly,  there  was  evidence  of  a  conversion.  In  order 
to  constitute  a  conversion,  it  is  not  necessary  that  there 
should  be  an  acquisition  of  property  by  the  defendant;  it 
is  sufficient  if  there  be  a  deprivation  of  property  to  the 
plaintiff:  Keytvorth  v.  HiU  (c). — [ParkCy  B. — Here  the  de- 
fendant never  intended  to  take  to  himself  any  property  in 
the  timber.]— If  a  person  purposely  left  the  gate  of  a  field 
open  so  that  a  horse  escaped,  that  would  amount  to  a  con- 
version.— [Farke,  B. — The  form  of  a  count  in  trover,  pre- 
scribed by  the  Common  Law  Procedure  Act,  15  &  16  Vict, 
c.  76,  Sched.  (B.),  is,  "  that  the  defendant  converted  to  his 
own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of,  the  plaintiff's  goods.''  Suppose  a  person 
threw  a  stone  into  a  room  through  an  open  window,  and 
broke  a  looking-glass,  would  that  be  a  conversion  of  it?] — 
It  is  submitted,  that  any  wilful  damage  to  a  chattel,  where- 
by the  owner  is  deprived  of  the  use  of  it  in  its  original 
state,  is  a  conversion. — [FlaUy  B. — Taking  wine  from  a 
cask  and  filling  it  up  with  water  is  a  conversion  of  the 
whole  liquor:  Richardson  v.  Atkinson  (d),] — The  principle 
laid  down  in  Fovldes  v.  WiUoughby  (e)  is,  that  a  mere  wrong- 


(a)  3  C.  B.  168.  (d)  I  Str.  676. 

(6)  1  Taunt.  379.  (e)  8  M.  &  W.  540. 

(e)  3  B.  &  Aid.  685. 
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185a  ful  asportation  does  not  amount  to  a  conversion,  unless  the 
taking  or  detention  of  the  chattel  is  with  intent  to  con- 
vert it  to  the  taker's  own  use  or  that  of  some  third  person, 
or  unless  the  act  done  has  the  effect  either  of  destroying 
or  changing  the  quality  of  the  chattel  Here,  the  cutting 
of  the  timber  destroyed  it  as  timber.  In  the  case  of  two 
tenants  in  common,  each  has  an  interest  in  the  chattel, 
so  that  nothing  short  of  an  absolute  destruction  of  it  will 
amount  to  a  conversion ;  but,  in  ordinary  cases,  any  injury 
which  alters  the  nature  or  quality  of  the  chattel,  is  a  con- 
version of  it. 

Thirdly,  the  learned  Judge  properly  left  it  to  the  jury  to 
say,  whether  the  defendant  really  intended  to  make  a  saw- 
pit,  or  only  dug  the  hole  for  the  purpose  of  cutting  the 
timber.  The  sixth  plea  could  not  be  proved  unless  the 
defendant  was  in  fact  digging  a  sawpit,  and  for  that  pur- 
pose it  was  necessary  to  cut  the  timber.  That  is  not  a 
mere  question  of  motive,  but  the  subst-ance  of  the  issue. 

Willes  in  support  of  the  rule. — First,  this  is  an  action 
local  in  its  nature.  In  Com.  Dig.  "Action"  (N.),  under  the 
head  "In  what  county  an  action  shall  be  sued,"'  after  real 
actions,  there  follows  (N.  5) :  "  Action  founded  upon  any 
thing  local  f  and  this  general  rule  is  laid  down :  "  So  every 
action  founded  upon  a  local  thing  shall  be  brought  in  the 
county  where  the  cause  of  action  arises,  for  there  it  can 
be  best  tried."  An  action  on  the  case  for  a  nuisance  has 
generally  been  considered  as  an  action  arising  out  of  some- 
thing local  The  plaintiff's  complaint  is  either  founded  on 
an  illegal  act  done  to  his  house  situate  in  the  county  of 
Kent,  or  it  is  founded  on  the  peculiar  damage  resulting  to 
him  from  the  defendant  committing  a  public  nuisance; 
but,  in  either  case,  the  action  savours  of  locality.  If  the 
defendant  had  demurred,  the  answer  would  have  been  that 
the  rule  of  H.  T.,  4  Will  4,  r.  8  (a),  dispenses  with  any  state- 

(a)  The  Pleading  Bule  of  Hilary  Term,  1853,  r.  4,  is  in  terms  the  same. 
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ment  of  venue  in  the  body  of  the  declaration. — [Parke,  R  ^  18^ 
— The  rule  provides,  that  in  ail  cases  where  local  descrip- 
lion  is  now  required^  such  local  description  shall  be  given. 
This  declaration  states  that  the  plaintiff's  house  was  situ- 
ate in  the  county  of  Kent,  but  it  does  not  state  that  the 
injiuy  was  done  within  that  county.] — ^Where  no  county  is 
mentioned  in  the  body  of  the  declaration,  it  will  be  in- 
tended that  the  act  complained  of  was  done  in  the  coun- 
ty named  in  the  margin :  Cook  v.  Swift  (a),  HaU  v.  TFoJ- 
land  (6),  Warren  v.  Webb  (c),  Sutton  v.  Fenn  (d);  and,  if 
so,  this  declaration  was  not  proved. — [ParkCy  B. — In  the 
csise  of  The  BaUiffe  of  Lichfield  v.  Slater(e),  WiUes,  C.  J., 
expressed  an  opinion  that  the  statute  16  &  17  Car.  2,  c. 
8,  had  been  misconstrued ;  but  that,  as  the  authorities  were 
60  numerous,  he  considered  himself  bound  by  them.  In 
that  case,  I  do  not  see  how  the  defendant  could  have  de- 
murred, and  yet  the  defect  of  venue  was  held  to  be  cured 
by  the  verdict] — The  true  principle  is  this,  that,  where  lo- 
cal description  is  necessary,  the  gravamen  must  be  proved 
to  have  happened  at  the  particular  place  named,  but  where 
local  description  is  not  necessary,  the  place  named  will  be 
referred  to  venue,  and  it  is  suflGicient  to  prove  the  grava- 
men at  any  place  within  the  county:  Mersey  Navigation 
V.  Douglas  (/). — They  also  referred  to  Wms.  Saund.  308, 
note  (I.),  Homer  v.  Raymond  {g),  Dobson  v.  Blackmore  (h). 
Secondly,  the  cutting  of  the  timber  was  a  mere  act  of 
trespass,  and  not  a  conversion.  In  Richardson  v.  Atkinson, 
the  conversion  consisted  in  adding  water  to  the  remainder 
of  the  wine.  If  a  bailee  of  a  cask  of  wine  consumes  part 
of  it,  that  is  not  a  conversion  of  the  whole:  Philpott  v. 
KeUey  (t).  In  Kent's  Commentaries  (Je),  in  treating  of ''  ori- 

(a)  14M.&W.235.  f/)  2  East,  497. 

(p)  Cro.  Jac.  618.  (g)  6  Taunt  789. 

\e)  1  Taunt.  379.  (A)  9  Q.  B.  991. 

(d)  3  Wils.  339.  (0  3  A.  &  K  106. 

W  WiUes,  431.  {k)  Vol.  2,  p.  360,  4th  edit 
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1853.  ginal  acquisition  hj  saccession/'  various  instances  are  ad- 
duced of  one  person's  property  becoming  that  of  another, 
in  consequence  of  the  nature  of  the  article  being  changed 
by  reason  of  the  latter  having  expended  upon  it  his  skill, 
labour,  or  materials ;  but  there  is  no  case  to  the  effect  that 
an  injury  to  a  chattel  vests  the  property  in  it  in  the  wrong- 
doer. The  question  is,  whether  the  act  done  was  an  as- 
sertion of  property  on  the  part  of  the  defendant,  or  a  mere 
act  of  violence.  Heald  v.  Carey  (a)  decided  that  there  is 
no  conversion  of  goods  for  which  trover  will  lie,  unless 
there  be  a  repudiation  of  the  right  of  the  owner,  or  the 
exercise  of  a  dominion  over  them  inconsistent  with  that 
right. 

Thirdly,  the  learned  Judge  misdirected  the  jury,  in  leav- 
ing to  them  the  motive  with  which  the  defendant  dug 
the  pit:  Oakes  v.  Wood(b).  The  question  was  whether 
he  was  entitled  to  do  so,  and  that  cannot  depend  upon 
his  intention.  If  he  had  the  right,  it  is  immaterial  with 
what  motive  he  acted,  and  he  was  justified  in  so  doing, 
notwithstanding  he  injured  the  plaintiff. 

Cur.  adv.  vult. 

Parke,  B.,  now  said  (after  stating  the  pleadings) — ^The 
point  reserved  by  the  Lord  Chief  Baron  was,  whether,  in- 
asmuch as  the  obstruction  complained  of  took  place  in 
the  county  of  Kent,  the  declaration  was  proved,  the  venue 
having  been  laid  in  the  city  of  London,  and  the  premises 
being  described  as  situate  in  the  county  of  Kent  We 
think  that  the  rule  to  enter  the  verdict  for  the  defendant 
on  the  first  count  ought  to  be  discharged,  because  we  can- 
not find  any  allegation  in  the  declaration  which  makes  it 
necessary  for  the  plaintiff  to  prove  that  the  obstruction 
took  place  in  the  city  of  London.  The  rule  referred  to  in 
the  course  of  the  argument,  that  the  name  of  the  county 

(a)  21  L.  J.,  C.  P.,  97.  (ft)  2  M.  &  W.  791. 
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in  the  margin  is  to  be  considered  as  indicating  the  venue,  ^  ^^^' 
does  not  apply  where  local  description  is  necessary.  There 
is  no  allegation  in  this  declaration  that  the  injury  was 
done  in  the  city  of  London,  and  therefore  it  was  not 
necessary  to  prove  that  it  was  done  there.  Probably 
the  objection  might  have  been  raised  by  special  demur- 
rer; but,  after  verdict,  it  certainly  comes  too  late,  be- 
cause then  any  defect  in  the  venue  is  cured  by  the  statute 
16  &  17  Car.  2,  c.  8.  It  is  enough  for  the  present  purpose 
to  say,  that  there  is  nothing  which  makes  it  necessary  to 
prove,  on  the  part  of  the  plaintiff,  that  the  obstruction 
took  place  in  the  city  of  London.  There  is  a  case  in 
Taunton's  Reports  (a),  which  it  is  extremely  difficult  to  ex- 
plain; but,  at  all  events,  the  declaration  in  that  case  dif- 
fers from  the  present  It  is  unnecessary  to  decide  whether 
this  is  a  local  action,  though  I  am  rather  disposed  to  think 
it  is,  since  it  is  an  injury  to  the  plaintiff's  premises.  The 
result  is,  that  this  part  of  the  rule  will  be  discharged, 

(a)  Warren  v.  WM,  \  Taunt,  or  anything  else  in  Surrey  in 

379.  its  nature  local,  is  nonsense,  and 

In  the  copy  of  Taunton  in  the  a  contradiction  in  terms.  And, 
library  of  the  Court  of  Exche-  upon  consideration, the  true  sense 
quer,  the  case  of  Warren  v.  Webb  appears  to  be  this :  it  is  a  de- 
is  corrected  by  Alderaon,  B.,  as  scription  of  the  defendant's  pre- 
to  the  &ct8,  by  stating 'Hhe  pre-  mieee,  a  local  object,  which  it 
mises  were  all  proved  to  be  in  states  to  be  in  Middlesex,  and 
Surrey;'"  and  as  to  the  judg-  consequently  the  objection  must 
ment  as  follows :  ^The  objection  prevail.  If  this  is  not  a  descrip- 
taken  in  this  case  was,  that  the  tion  of  the  place  where  the  de- 
plaintiff  did  not,  at  the  trial,  fendanVs  premises  are  situated, 
support  his  declaration.  Thede-  there  is  no  description  of  M«??i; 
fendant's  counsel  supposed  that,  and  if  no  place  is  alleged  in  the 
in  the  declaration,  the  defend-  declaration,  it  must  be  intended 
ant's  shop  a/nd  spout  were  alleged  that  the  premises  lie  in  the  coun- 
to  be  in  Middlesex,  and  the  evi-  ty  in  which  the  nuisance  is  al- 
dence  was  that  they  were  in  Sur-  leged  to  be  committed,  which  is 
rey.  On  reading  the  declaration,  Middlesex.  Therefore,  quAcun- 
it  at  first  appeared  to  me,  that  que  vift  datft,  the  declaration  is 
the  videlicet,  in  the  county  of  not  supported." 
Middlesex,  as  applied  to  a  spout 
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1853.        and  the  verdict  for  the  plaintiff  will  stand  on  the  first 
count,  with  Is,  damages. 

The  next  question,  which  relates  to  the  count  in  trover, 
is,  whether  there  was  any  evidence  of  a  conversion.  Now 
the  evidence  was,  that  the  pieces  of  timber  were  cut  in 
two  hj  the  defendant;  that  they  were  left  embedded  in  the 
soil — not  applied  to  the  defendant's  own  use; — and  that 
part  of  them  was  carried  away  by  the  tide.  Without  ad- 
verting to  the  plea  of  justification,  we  are  all  of  opinion 
that  there  was  no  sufficient  evidence  of  a  conversion  to 
entitle  the  plaintiff  to  a  verdict  on  the  plea  of  not  ^ilty. 
In  order  to  constitute  a  conversion,  there  must  be  an  in- 
tention of  the  defendant  to  take  to  himself  the  property  in 
the  goods,  or  todeprivethe  plaintiff  of  it.  If  the  entirearticle 
is  destroyed,  as,  for  instance,  by  burning  it,  that  would  be  a 
taking  of  the  property  from  the  plaintiff  and  depriving  him 
of  it,  although  the  defendant  might  not  be  considered  as  ap- 
propriating it  to  his  own  use.  In  this  case,  nothing  is  done 
but  cutting  the  timber,  and,  by  accident,  it  is  washed 
away  by  the  river — not  purposely  thrown  by  the  defend- 
ant to  be  washed  away; — consequently,  we  think  that 
does  not  amount  to  a  conversion.  Assuming  that  it  was 
primi  facie  a  conversion,  then  the  question  would  arise 
whether  that  conversion  was  not  excused  by  the  right 
which  the  defendant  had  to  make  the  sawpit,  and  to  cut 
the  timber  in  making  it,  if  he  was  not  able  to  do  it  in  any 
other  way.  But;  without  deciding  that,  we  think  that 
there  was  no  evidence  to  warrant  the  jury  in  finding  that 
this  timber  was  converted  by  the  defendant  to  his  own  use, 
that  is,  either  by  taking  the  whole  property  to  himself,  or 
asserting  title  in  another,  or  depriving  the  plaintiff  of 
the  property.  None  of  those  alternatives  are  made  out 
by  the  evidence,  and  consequently  there  ought  to  be  a 
verdict  for  the  defendant  on  the  plea  of  not  guilty  to  the 
count  in  trover. 

Then,  with  regard  to  the  sixth  plea  [his  Lordship  stated 
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the  plea.] — It  was  alleged  that  the  Lord  Chief  Baron  mis-        1863. 
directed  the  jury  as  to  the  meaning  of  that  plea,  when  he 
left  to  them  the  question,  whether  the  defendant,  when 
he  cut  the  timber,  had  really  and  bona  fide  an  intention 
of  making  a  sawpit     We  think  that  the  Lord  Chief  Ba- 
ron was  not  correct  in  the  view  which  he  took,  for  there 
is  no  doubt  that  the  defendant  had  a  perfect  right  to 
make  a  sawpit  on  his  own  property.     If,  in  truth,  he 
ehose  to  make  a  hole  in  the  soil  for  any  purpose  what- 
ever,— ^for  the  purpose  is  immaterial, — ^the  land  being  his 
own, — and  if  he  could  not  remove  the  timber  which  was 
wrongfully  placed  there  without  cutting  it,  he  would  be 
justified  in  doing  so;  and  his  intention  of  making  a  saw- 
pit is  therefore  immaterial.     But,  even  if  the  form  of  the 
plea  made  it  necessary  for  the  defendant  to  prove  that  his 
object  was  not  to  make  a  hole  but  a  sawpit,  there  was  evi- 
dence that  he  used  this  hole  as  a  sawpit.    We  think  that 
the  Lord  Chief  Baron  was  not  right  in  leaving  to  the  jury 
the  question  of  the  bona  fides  of  the  defendant  in  making 
the  pit.     That  could  not  be  inquired  into.    But,  on  look- 
ing at  the  plea,  it  is  clearly  bad,  because  it  does  not  state 
that  the  timber  was  buried  hy  the  plaintiff;  and  if  it  was 
buried  by  the  defendant,  he  would  have  no  right  to  use 
the  existence  of  an  obstruction  which  he  himself  had 
caused  as  a  justification  for  his  cutting  the  timber.    This, 
therefore,  being  a  bad  plea,  it  is  unnecessary  for  the  in- 
terests of  the  defendant  to  send  the  cade  down  for  a  new 
trial,  because  he  is  entitled  to  a  verdict,  at  all  events,  on 
the  plea'  of  not  guilty  to  the  count  in  trover.    As  to  the 
sixth  plea,  the  jury  should  be  discharged  by  consent  from 
giving  a  verdict  upon  it    Therefore  the  rule,  so  far  as  re- 
spects the  first  count,  will  be  discharged,  and  it  will  be 
absolute  to  enter  a  verdict  for  the  defendant  on  the  second 
count,  and,  by  consent,  to  discharge  the  jury  as  to  the  sixth 

plea. 

Rule  accordingly. 
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1863. 

Feb.  12.  Bull  and  Another  v.  Chapman  and  Another. 

The  23rd  sec-  ASSUMPSIT. — The  first  count  of  the  declaration  waa 
Ttock  Com^"*"  ^^^  ^^«  breach  of  an  agreement  made  between  the  plain- 
nieB  Registrar  ^iffs,  the  promoters  of  an  undertaking  called  the  Plymouth 
Vict.  c.  ho,  and  North  Cornwall  Railway  Company,  provisionally  re- 
liwfiii  forthe*  gistcred,  of  the  one  part,  and  the  defendants,  the  manag- 
cSTm"^  ing  committee  of  the  Cornwall  and  Devon  Central  Rail- 
ing a  Joint-  way  Company,  also  provisionally  registered,  of  the  other 
within  the  part.  The  last  count  was  a  common  count  for  plans,  sec* 
AcO,'nponbe^-  tions,  and  books  of  reference  sold  and  delivered,  for  work 
|"«  P*?*!^^^'  and  materials,  for  money  paid,  and  for  money  due  on  divers 
to  ftssnme  the  accounts  Stated. 

tended  Com-  To  the  last  count  the  defendants  pleaded,  that  before  and 

BubMii^tion  "  at  the  time  of  the  making  of  the  contract  and  promise  in  this 

lists,  &c.,abio-  plea  and  in  the  said  last  count  mentioned,  each  of  the  said 

Intely  prohibits  , 

the  promoters  Companies  was  a  Joint-stock  Company  within  the  true  in- 

caUs,  from°pur-  ^^^^  ^^^  meaning  of  the  Joint-stock  Companies  Act,  7  &  8 

^™ff'  for"  or  ^^^^'  c.  1 1 0,  and  not  being  a  banking  Company,  school,  fee, 

holding  land,  or  and  cach  of  which  said  Joint-stock  Companies  then  was  a 

firom  entering  •     .  >•  j_  ^ 

into  contracts  partnership  consisting  of  more  than  twenty-five  members, 

OT  for^the'cx^  and  the  formation  of  each  of  which  said  Companies  was 

cntionofany  commenced  after  the  said  1st  of  November,  a.d.  1844,  to 

works,  oc,  ex- 
cept such  ser-  wit,  on  the  2nd  of  November,  a.  d.  1844,  and  each   of 

nM^ssariiy^  which  said  Companies  then  was  established  in  a  part  of 
«toUisl^?of  *^^  United  Kingdom  of  Great  Britain  and  Ireland,  not  be- 
the  Company,  ing  in  Scotland,  for  a  certain  purpose  of  profit;  and  fur- 
contract  or  pur-  ther,  that,  after  the  1st  of  November,  1844,  and  before  the 
conditional  on  Commencement  of  this  suit,  to  wit,  on  the  day  and  year  in 
of th^e'conT^'n*  *^^  ^*®*  couut  mentioned,  a  contract  was  made  and  enter- 
and  to  take  ef-  ed  into  between  the  plaintifis,  then  being  the  promoters  of 

fectafterthe  ,  ..-  .■./.,  i 

certificate  of  the  said  nrst-mentioned  Company,  as  such  promoters  of 

complete  regis- 
tration, &c. ; 

and  such  contracts  so  prohibited  are  ilifgal,  and  a  defence  founded  upon  this  section  mast  be  spe- 
cially pleaded. 
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the  said  first-mentioned  Company  on  behalf  of  the  same 
Company,  of  the  one  part,  and  the  promoters,  of  -whom  the 
defendants  then  "were  two,  on  behalf  of  the  said  second- 
ly-mentioned Company,  of  the  other  part;  whereby  the 
plaintifis,  as  such  promoters  as  last  aforesaid  of  the  said 
first-mentioned  Company,  in  consideration  of  certain  re- 
ward to  be  therefore  paid  to  them  by  the  said  promo- 
ters for  the  said  secondly-mentioned  Company,  as  such 
promoters  for  and  on  behalf  of  the  said  secondly-men- 
tioned Company,  undertook  and  agreed  that  they  the  plain- 
tiffs and  the  said  first-mentioned  Company  should  and 
would  perform  certain  services  for  the  said  secondly-men- 
tioned Company,  which  said  services  and  the  said  payment 
of  which  said  reward  were  not,  nor  was  any  part  thereof,  ne- 
cessarily required  for  the  constituting  or  establishing  of  the 
said  Companies  or  either  of  them,  or  for  obtaining  letters 
patent  or  a  charter  or  act  of  incorporation,  or  other  Act 
of  Parliament,  for  or  on  behalf  or  in  respect  of  the  said 
Companies  or  either  of  them;  and  further,  that  the  said 
work  in  the  said  last  count  alleged  to  have  been  done  by 
the  plaintiffs  for  the  defendants,  and  materials  for  the 
same  provided  by  the  plaintiffs  for  the  defendants,  and  the 
said  plans,  sections,  and  books  of  reference  alleged  to  have 
been  sold  and  delivered  by  the  plaintiffs  to  the  defend- 
ants; and  the  said  plans,  sections,  and  books  of  reference 
alleged  to  have  been  deposited  by  the  plaintiffs  with  the 
defendants,  and  alleged  by  them  to  have  been  appropria- 
ted and  used;  and  the  said  money  alleged  to  have  been 
paid  by  the  plaintiffs  to  the  use  of  the  defendants,  and 
the  said  money  alleged  to  be  due  and  owing  on  divers  ac- 
counts alleged  to  have  been  stated  between  the  plaintiffs 
and  the  defendants,  were,  and  every  part  thereof  was,  re- 
spectively so  done,  provided,  sold,  and  delivered,  deposit- 
ed, appropriated,  and  used,  and  paid,  and  due  and  owing, 
and  stated,  as  in  the  last  count  respectively  mentioned, 
under  and  by  virtue  and  in  pursuance  of  the  said  contract} 


1853. 
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1863.  ^  and  for  and  on  account  of  no  other  matter  or  thing  what- 
Boeyer ;  and  the  said  promise  of  the  defendants  in  the  last 
count  of  the  declaration  mentioned  is  the  same  identical 
promise  so  made  by  the  said  promoters  of  the  said  se- 
condly mentioned  Joint-stock  Company,  of  whom  the  de- 
fendants then  were  two  as  aforesaid^  and  was  made  to  the 
plaintifls  as  such  promoters  of  the  said  first-mentioned 
Company  as  aforesaid  by  the  defendants  as  two  of  the 
said  promoters,  and  jointly  with  the  others  of  the  said 
promoters,  in  manner  and  form  as  in  this  plea  above  men- 
tioned, and  not  any  other  promise  whatsoever,  or  made  in 
any  other  manner  whatsoever;  and  further,  that  the  said 
JointHStock  Companies,  at  the  time  of  the  making  of  the 
said  contract  or  promise  in  this  plea  and  in  the  last  count 
ttbove  mentioned,  or  at  the  time  of  the  doing  of  the  said 
work  or  any  part  thereof^  or  of  the  providing  of  the  said 
materials  or  any  part  thereof,  or  at  the  time  of  the  sale 
and  delivery  of  the  said  plans,  sections,  and  books  of  re- 
ference, or  of  the  said  depositing,  appropriating,  or  using 
of  the  said  plans,  sections,  and  books  of  reference,  or  any 
part  thereof,  or  at  the  time  of  the  paying  of  the  said 
money  or  any  part  thereof,  or  at  the  time  of  the  stating  of 
the  said  accounts  or  either  of  them,  or  at  any  oiher  time, 
completely  registered  as  required  by  the  same  Act  of  Par- 
liament, or  incorporated  by  statute  or  charter,  or  authoris- 
ed by  statute  or  letters  patent  to  sue  and  be  sued  in  the 
name  of  any  officer  or  person;  and  that  the  said  plans, 
sections,  and  books  of  reference,  at  the  time  of  the  mak- 
ing of  the  said  contract,  and  at  the  time  of  the  said  sale 
and  delivery,  depositing,  appropriating,  and  using  of  the 
said  plans,  sections,  and  books  of  reference,  were  stores 
not  necessarily  required  for  the  establishing  of  the  said 
Company,  of  all  which  premises  the  plaintiffs  had  notice 
at  the  time  of  the  said  making  of  the  said  contract 
and  promise  in  this  plea  and  in  the  said  last  count 
above  mentioned,  and  at  the  time  of  the  said  doing 
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the  said  work  and  proyiding  the  said  materials^  and  so        18^- 
selling    and   delivering,   depositing,   appropriating,   and        buu. 
using  the  said  plans,  sections,  and  books  of  reference,      chapmak 
and  so  paying  the  said  money,  and  so  stating  the  said 
accounts  respectively,  contrary  to  the  statute. — ^Verifi- 
cation. 

Special  demurrer,  on  the  ground  that  the  plea  amounted 
to  the  general  issue  The  defendants  gave  notice  that  they 
should  contend  that  the  plea  was  also  bad  in  substance. 

Quain  argued  in  support  of  the  demurrer  (Jan.  17). — ^The 
plea  is  bad  If  it  affords  any  answer  to  the  count  to  which 
it  is  pleaded,  it  is  open  to  the  objection  that  it  amounts  to 
the  general  issue.  Assuming  that  the  defendants  are 
bound  by  the  contract  upon  which  the  last  count  is  found- 
ed, the  plea  affords  no  answer  to  it;  but  if  they  are  not 
bound  personally,  it  is  merely  a  denial  that  they  entered 
into  that  contract  The  plea,  in  effect,  states  that  the  par- 
ties entered  into  a  contract,  but  not  into  the  contract  men- 
tioned in  the  last  count,  and  it  does  not  sufficiently  admit 
the  contracts  to  be  identical:  Rayner  v.  Wright  (a). — \P6lr 
Iwiky  C.  B. — It  will  be  contended  on  the  part  of  the  de- 
fendants that  the  contract  to  which  the  plea  is  directed  is 
prohibited  by  the  23rd  section  of  the  7  &  8  Vict  c.  110(6), 

(a)  3  Q.  R  928.  newed  certifleate  aludl  be  in  Ibroe 
{h)  That  sectioa  enacts,  ^That  far  a  longer  period  than  twelve 
.on  the  proyisional  registration  of  monthe  from  the  date  thereof; 
any  Company  being  certified  by  and  it  shall  be  lawivl  for  the 
the  registrar  of  JoinVetoc^  Com-  promoters  of  such  Company — 
paniesy  it  shall  be  lawfbl  lor  the         "  To  assome  the  name  of  the 
promoters  of  any  Company  so  intended  Company,  bat  eonpled 
registered  to  act  proyisionally,  with  the  words  'Begistered  pro- 
bat  not  for  any  longer  period  visionaUy;'  and  also^ 
than  twelve  months  from  the         ''To  open  sabscription  lists; 
date  of  the  certificate,  onless  saoh  and  also, 
certificate  shall  be  renewedywhioh         ''To  allot  sharee^  and  receive 
may  be  done  on  a{^cation  for  deposits  by  way  of  earnest  there- 
that  purpose;  and  no  such  re-  on,  at  a  rate  not  exceeding  ten 
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and  is  therefore  illegal  and  void,  and  consequently  this  de- 
fence is  properly  pleaded  by  way  of  confession  and  avoid- 
ance. Parke,  B. — If  contracts  of  this  nature  are  forbidden 
by  this  statute,  the  plea  admits  a  contract  in  fact,  but 
avoids  it  by  shewing  that  it  is  not  binding  in  law.]  The 
plea  does  not  bring  the  case  within  the  23rd  section,  for 
it  does  not  allege  with  sufficient  certainty  that  the  subject- 
matter  of  the  contract  mentioned  in  the  last  count  is  of 
the  same  character  as  those  matters  which  are  specified  in 
the  2Srd  section;  neither  does  it  sufficiently  state  that,  at 
the  time  the  debt  arose,  the  defendants'  Company  was  not 
completely  registered.  The  statute  does  not  preclude  par- 
ties from  being  personaUy  bound,  and  it  does  not  render 
contracts  between  the  promoters  of  a  Company  and  mere 


shillingB  for  every  one  hundred 
pounds  on  the  amount  of  every 
share  in  the  capital  of  the  in- 
tended Company;  and  also,  in 
the  case  of  Companies  for  exe- 
cuting any  bridge,  road,  cut,  ca- 
nal, reservoir,  aqueduct,  water- 
work,  navigation,  tunnel,  arch- 
way, railway,  pier,  port,  har- 
bour, ferry,  or  dock,  which  can- 
not be  carried  into  execution 
without  the  authority  of  Parlia- 
ment, in  addition  to  and  exclu- 
sive of  such  sum  of  ten  shillings 
per  hundred  pounds,  such  fu]> 
ther  sum  per  hundred  pounds 
on  the  amount  of  every  such 
share  as  may  be  required  by  the 
standing  orders  of  either  House 
of  Parliament  to  be  deposited 
before  the  obtaining  of  an  Act 
of  Parliament  for  enabling  the 
Company  to  execute  such  work; 
and  also, 

''To  perform  such  other  acts 
only  as  are  necessary  for  consti- 
tuting the  Company,  or  for  ob- 


taining letters  patent,  or  a  char- 
ter, or  an  Act  of  Parliament.  But 
not  to  make  calls,  nor  to  pur- 
chase, contract  for,  or  hold  lands, 
nor  to  enter  into  contracts  for 
any  services,  or  for  the  execution 
of  any  works,  or  for  the  supply 
of  any  stores,  except  such  ser- 
vices and  stores  or  other  things 
as  are  necessarily  required  for 
the  establishing  of  the  Company, 
and  except  any  purchase  or  other 
contract  to  be  made  conditional 
on  the  completion  of  the  Com- 
pany, and  to  take  effect  after  the 
certificate  of  complete  registra- 
tion. Act  of  Parliament,  or  char- 
ter, or  letters  patent  shall  have 
been  obtained;  and,  except  in  the 
case  of  Companies  for  executing 
such  works  as  aforesaid,  con- 
tracts for  services  in  malriTtg  sur- 
veys and  performing  ail  other 
acts  necessary  for  obtaining  an 
Act  of  incorporation  or  other 
Act  for  enabling  the  Company 
to  execute  such  worksJ' 
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strangers  to  it  illegal;  andeyen  upon  the  supposition  that  1853, 
the  defendants  are  not  personally  bound,  the  plea  merely 
denies  their  liability,  and  therefore  amounts  to  the  general 
issue;  for  in  such  case  the  defence  rests  upon  the  ground 
that  the  defendants  acted  as  the  agents  of  the  Company, 
and  had  no  authority  to  enter  into  the  contract  The  case 
is  similar  to  that  of  Jenkins  v.  Hvichinson  (a).  [Parkey 
B.,  referred  to  Jones  v.  Doumman  (6),  and  Lewis  v.  Nichol- 
son (c).]  The  statute,  at  the  most,  merely  enacts  that  the 
promoters  of  these  undertakings,  who  do  not  personally 
enter  into  contracts,  shall  not  be  bound  by  the  acts  of 
their  fellow  promoters,  and  it  exempts  them  from  all  lia- 
bility in  such  cases. 

Rochfort  Clarke  contrk — The  23rd  section  of  the  statute 
absolutely  prohibits  and  renders  void  all  those  acts  against 
which  that  enactment  is  directed.  The  plea  brings  the 
cause  of  action  mentioned  in  the  last  count  within  that 
section,  and  affords  a  good  and  substantial  defence  to  the 
claim,  and  discloses  a  defence  of  which  the  defendants 
could  not  have  availed  themselves  under  the  general  issue. 
It  therefore  shews  the  contract  to  be  illegal  and  void.  The 
recital  to  the  1st  section  of  the  Act  shews  what  was  the  in- 
tention of  the  legislature  in  passing  the  Act.  That  section 
recites,  amongst  other  things,  that  it  is  expedient  '^  to  pre- 
vent the  establishment  of  any  Companies  which  shall  not 
be  duly  constituted  and  regulated  according  to  the  provi- 
sions of  this  Act""  All  acts  of  the  promoters,  unless  done 
in  obedience  to  the  provisions  of  the  statute,  are  void.  By 
the  3rd  section,  '*  the  expression  *  promoter,'  or  '  promoter 
of  a  Company,' "  is  "  to  apply  to  every  person  acting,  by 
whatever  name,  in  the  forming  and  establishing  of  a  Com- 
pany, at  any  period  prior  to  the  Company  obtaining  a  cer- 
tificate of  complete  registration  as  hereinafter  mentioned.'' 
The  plea  states  that  the  defendants  entered  into  the  con- 
tract as  promoters,  and  that  the  Company  never  was  com- 

(a)  13  Q.  B.  744.     (6)  4  Q.  B.  235.      (c)  21  L.  J.,  Q.  B.,  311: 
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JB63^  pletely  registered,  and  that  the  plaintiffa  knew  those  fiida 
The  plaintiflFfl  ought  to  have  replied  that  they  did  not  o(«- 
tract  as  promoters  of  the  Company  but  in  their  individual 
capacity,  if  such  was  indeed  the  fSetct  [Martin,  B.--**The  4th 
section  requires  certain  returns  to  be  made  by  the  pr(»aDK>* 
ters  of  these  Companies ;  and  the  6th  section  imposes  a  pe- 
nalty in  case  of  dday  in  the  registration  of  such  partioolars. 
The  14th  section  also  imposes  a  penalty  of  25L  in  certain 
cases ;  but  the  23rd  section,  upon  which  the  defendants  rely, 
does  not  contain  any  such  provision.]  The  83rd  section 
shews  the  policy  of  the  Act,  which  was  passed  to  prevent  the 
formation  of  these  Companies,  unless  they  comply  with  the 
statutory  requisites  imposed  upon  them.  The  language  of 
Sir  William  Orant,  in  speaking  of  the  public  policy  of  the 
Ship  Registry  Acts,  26  Geo.  3,  c.  60,  and  the  34  Geo.  3,  c  68, 
in  Mestaer  v.  Oillespie  (a),  is  applicable  to  the  present  Act 
He  there  said: — "  It  is  te  be  considered  that  this  Act  was 
framed,  not  for  the  purpose  of  ascertaining  the  rights  of 
parties  against  each  other,  or  protecting  them  from  fraud, 
but  with  a  view  to  a  great  purpose  of  public  policy.  And 
the  Act,  in  aU  its  provisions,  compels  them  to  observe  re- 
gulations, not  in  any  degree  requisite  for  their  own  private 
interests,  in  order  te  accomplish  the  ends  of  the  Act"  The 
statute  therefore  prohibits  the  act,  and  the  matter  is  pro- 
perly made  the  subject  of  a  special  plea:  Reg.  Gen.  HO. 
Term,  4  Will.  4,  PoUa  v.  Sparrow  (6),  Martin  v.  Smith  (c), 
and  Vamey  v.  Hickman  (d). 

Quain,  in  reply,  contended  that  the  omission,  in  the  23rd 
section,  of  a  provision  imposing  a  penalty,  shewed  that  that 
section  was  not  prohibitive  in  its  character;  and  that,  as 
no  indictment  would  lie  against  a  promoter  of  a  Company 
for  entering  into  such  a  contract,  it  was  not  illegal 

Cur.  adv.  vult. 

(a)  11  Ves.  642.  (c)  4  Bing.  N.  C.  436. 

(b)  I  BiMg.  N.  €  594.  (d)  6  C.  B,  271. 


HIULBT  TAGATIOH,   16  VIOT.  451 

Pa&ke,  R  (After  stating  the  pleadings,  his  Lordship  1853. 
proceeded) — It  was  contended  that  the  plea  is  bad,  in- 
asmuch as  the  acts  to  which  it  is  pleaded  are  not  pro- 
hibited by  the  7  &  8  Vict  a  110,  and  that  the  plea  at 
the  best  amounts  to  the  general  issue.  Now,  if  such  acts 
are  not  absolutely  prohibited,  the  plea  would  amount  to 
the  general  issue,  because  it  would  mean  simply  that  the 
defendants  had  no  authority  to  bind  their  principals  to 
the  contract  mentioned  in  that  plea  and  in  the  last  count 
of  the  declaration.  But  if,  on  the  other  hand,  the  acts 
are  positively  prohibited  by  this  statute,  the  contract  would 
be  illegal  and  void,  and  the  plea  would  not  be  open  to  the 
objection  of  amounting  to  the  general  issue.  On  reference 
to  the  language  of  the  23rd  section,  and  adopting  the  or- 
dinary rule  of  construction,  we  are  of  opinion  that  the  Act 
makes  the  contract  illegal  By  that  section,  it  is  law&l 
for  the  promoters  of  such  a  Company,  after  provisional  re- 
gistration being  duly  certified,  to  assume  the  name  of  the 
Company  coupled  with  the  terms  "provisionally  regis- 
tered," to  open  subscription  lists,  to  allot  shares,  and  so  on, 
and  to  perform  other  acts,  but  such  only  as  are  necessary  for 
constituting  the  Company,  or  for  obtaining  letters  patent, 
or  a  charter,  or  an  Act  of  Parliament.  But  they  are  not 
to  make  calls,  nor  to  purchase  or  contract  for  or  hold 
lands,  nor  to  enter  into  contracts  for  any  services  or  for 
the  execution  of  any  works.  Such  acts  are  positively  for- 
bidden by  this  section,  and,  being  so,  they  are  illegal.  The 
plea  is  therefore  good  in  form,  and  affords  a  substantial 
answer  to  the  count  to  which  it  is  pleaded.  Our  judg- 
ment will,  therefore,  be  for  the  defendants. 

Judgment  for  the  defendants. 
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Jn  debt  for  not 
■ettiBgout  tithe, 
it  appeared 
that  the  plain- 
tiff, who  was 
yicar  of  Prest- 
buiy,  claimed 
bay-tithe  in 
four  townahipB 
of  that  parish, 
Tiz.  Tidiering- 
ton,  Upton, 
Fallibroome, 

No  endom^  that  the  defendant,  during  all  the  time  aforesaid,  was  the 
b!!t  th^tu^^tlff  occupier  of  the  said  land.  That  all  and  singular  the  tithes 
gayeineTidence  of  hay,  yearly  arising,  growing  &c.  in,  upon,  and  from 

a  Bcnes  of  ter- 

rien  from  the  the  Said  land  within  forty  years  next  before  and  at  the 
1789,  aU  of*  time  of  the  making  of  a  certain  Act  of  Parliament  passed 
^t^Ae*ti^  in  the  reign  of  Edward  the  6th,  of  right  ought  to  have  been 
of  com  and  hay  set  out  and  paid  in  kind  to  the  farmer  or  proprietor  of 
townflhips  be-  those  tithes  for  the  time  being.  And  thereupon  the  de- 
^^  ^o8t  of  fendant,  on  &c.,  mowed  and  cut  down  certain  acres  of  hay 
*^"«  ^"J?",  then  growing  upon  the  said  land,  the  tithe  whereof  belong- 
ed to  the  plaintiff,  and  of  right  ought  to  have  been  set  out 


Pearson  t;.  Beck. 

Debt  on  the  statute  2  &  3  Edw.  6,  c.  13,  a  1.— The  first 
count  of  the  declaration  stated,  that  the  plaintiff  was  the 
vicar  of  the  parish  of  Prestbury  in  the  county  of  Chester, 
and  proprietor  of  the  tithes  of  hay  yearly  arising,  growing, 
renewing,  and  happening  in,  upon,  and  from  divers  acres 
of  land,  situate  in  the  township  of  Titherington  in  the 
said  parish  of  Prestbury,  and  within  the  bounds,  limits, 
and  titheable  places  of  the  same  township  and  parish ;  and 


and  paid  to  him  as  such  vicar  and  proprietor  as  aforesaid: 
Yet  the  defendant,  after  the  said  mowing  and  cutting  down 
of  the  hay,  did  take  and  carry  the  said  hay  from  the  said 
land  where  the  same  had  so  grown  and  been  so  mowed  and 


the  Ticar  and 
church  waidenB, 
and  some  by 
the  steward  of 
the  lay  rector. 
The  rector  had 
not  taken  hay- 
tithe  in  any  of 
these  town- 
ships, and  the  vicar  had  uniformly  taken  corn-tithe  in  all,  and  he  had  taken  hay-tithe  in  the  three 
first  In  the  year  1808,  the  then  ricar  having  claimed  hay-tithe  in  Siddington,  the  parishionera 
disputed  his  right,  and  there  was  a  meeting  of  the  township  on  the  subject,  after  which  some  pay- 
ments were  made;  but  there  was  conflicting  evidence  as  to  whether  these  payments  were  made 
unconditionally,  or  subject  to  the  opinion  of  counsel  as  to  the  vicar's  right  to  hay-tithe.  The 
plaintiff  also  proved  that,  the  tithe  of  the  township  being  about  to  be  commuted,  the  vicar  and  an 
agent  of  the  landholders  attended  before  the  tithe  commissioner,  when  the  former  claimed  the  tithe 
of  com  and  hay  within  these  townships,  and  the  latter  requested  a  separate  assessment:  the  rector 
made  no  claim.  This  evidence  was  objected  tot,  but  admitted  by  the  learned  Judge.  The  defend- 
ant claimed  a  total  exemption  by  reason  of  nonpayment  for  the  period  prescribed  by  the  2  ft  3  WilL 
4,  c.  100. : — Hsldj  first,  that  the  evidence  objected  to  was  properly  received,  inasmuch  as^it  was  ap- 
plicable to  the  question  of  a  total  exemption  by  reason  of  nonpayment,  no  such  claim  to  ezemptiom 
having  been  set  up  before  the  tithe  commissioner. 

Secondly,  that  there  was  sufficient  evidence  that  the  rector  had  endowed  the  vicar  with  the  hay* 
tithe  of  the  township  of  Siddington. 

Thirdly,  that  the  defendant  had  not  made  out  an  exemption  by  nonpayment  for  the  statutable 
period;  for,  althoush  immemorial  nonpayment  may  be  inferred  from  nonpayment  tx  thirt]|'  ot  fer^ 
years,  no  such  inference  can  arise  with  respect  to  the  statutable  limitation;  but  in  such  case  an 
exemption  for  the  entire  period  must  be  strictly  proved. 
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cut  down^  and  where  the  same  ought  to  have  been  tithed,  1863. 
the  tenth  part  of  the  same  or  any  part  thereof  not  having 
been  separated,  divided,  or  set  out  from  the  nine  parts  re- 
sidue thereof,  nor  any  composition  or  agreement  made  with 
the  plaintiff  for  the  tithe  thereof  or  any  part  thereof,  con- 
trary to  the  form  of  the  statute,  &c. — The  declaration  then 
alleged,  that  the  tenth  part  so  taken  was  of  the  value  of 
200Z.,  whereby  an  action  accrued  to  the  plaintiff  to  recover 
600t,  the  treble  value,  &c. — There  were  similar  counts  in 
respect  of  hay-tithe  in  the  townships  of  Siddington,  Up^ 
ton,  and  Fallibroome. 

Plea,  nil  debet,  upon  which  issue  was  joined. 

At  the  trial,  before  Williams^  J.,  at  the  Chester  Spring 
Assizes,  1852,  it  appeared  that  the  action  was  brought  by 
order  of  the  Court  of  Chancery,  to  try  the  right  of  the 
plaintiff,  as  vicar  of  the  parish  of  Prestbury  in  the  county 
of  Chester,  to  the  tithe  of  hay  in  the  several  townships  of 
Titherington,  Siddington,  Upton,  and  Fallibroome,  in  that 
parish  (which  contains  twenty-eight  townships  in  the  whole). 
The  defendant  was,  for  the  purpose  of  the  action,  admit-* 
ted  to  be  the  occupier  of  lands  within  those  four  townships. 
The  rectory  of  Prestbury  belongs  to  a  lay  impropriator.  The 
plaintiff  was  appointed  vicar  in  1842,  upon  the  death  of 
one  Browne,  who  had  been  vicar  since  the  year  1800.  No 
endowment  was  given  in  evidence;  but  the  plaintiff  pro- 
duced, from  the  registry  of  the  Bishop  of  Chester,  a  series 
of  terriers,  commencing  in  the  year  1 634  and  going  down 
to  the  year  1789.  These  terriers  stated,  that  the  tithe  of 
com  and  hay  within  the  townships  of  Siddington,  Tithe* 
rington,  Upton,  and  Fallibroome,  belonged  to  the  vicar. 
Most  of  these  terriers  were  signed  by  the  vicar  and  church* 
wardens,  and  some  by  the  steward  of  the  lay  rector.  In 
these  townships,  one  of  the  churchwardens  was  appointed 
by  the  lay  rector,  one  by  the  vicar,  and  two  by  the  parish- 
ioners. The  vicar  was  proved  to  have  received  tithe  of  com 
and  hay  within  the  townships  of  Titherington,  Upton,  and 
Fallibroome;  but  there  was  no  evidence  of  the  actual  per- 
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185a  ception  of  hay-tithe  in  the  township  of  Siddington  prior 
to  Browne's  incumbency,  or  after  the  year  180&  The  rec- 
tor had  not  taken  any  hay-tithe  in  any  of  these  four  town- 
ships, but  had  always  taken  it  throughout  the  parish. 
The  plaintiff  also  tendered  evidence  to  shew  that,  in  the 
year  1848,  which  was  after  the  suit  in  Chancery  was  in- 
stituted, the  Tithe  Commissioners  held  a  meeting  for  the 
purpose  of  commuting  the  tithe  of  the  four  townships  in 
question,  and  on  that  occasion  the  lay  rector  made  no 
claim  to  the  tithe  of  hay  or  com  within  these  townships; 
and  that  the  vicar  attended  the  meeting,  and  claimed  the 
corn  and  hay-tithe,  and  Mr.  Parrott,  an  attorney  at  Mac- 
clesfield, also  attended  on  behalf  of  the  landholders,  and 
claimed  for  them  the  small  tithe,  and  requested  the  Com- 
missioners, in  their  award,  to  separate  the  value  of  the  hay- 
tithe  from  the  corn-tithe.  This  evidence  was  objected  to 
by  the  defendant's  counsel,  but  received  by  the  learned 
Judge,  who,  in  his  summing  up,  told  the  jury  that  it  was  en- 
titled to  very  little  weight  On  the  part  of  the  defendant, 
several  aged  inhabitants  of  Siddington  deposed  that  they 
had  never  paid  hay-tithe  for  that  township.  The  defendant 
also  gave  in  evidence  an  extract  from  the  '^  Valor  Ecclesias- 
ticus,"  in  which,  under  the  head  "  Vicarage  of  Prestbury," 
was  "  Tithes  of  grain,  61.,"  but  no  mention  was  made  of  hay- 
tithe.  The  defendant  also  adduced  evidence  to  shew,  that, 
about  the  year  1808,  Browne,  the  former  vicar,  claimed 
hay-tithe  for  the  township  of  Siddington.  On  that  occsr 
sion  there  was  a  meeting  of  the  township,  which  Browne 
attended,  and  offered  to  accept  a  composition  of  4021  a  year 
for  the  whole  township.  According  to  the  testimony  of 
some  of  the  witnesses,  it  was  agreed  that  the  money  should 
be  paid,  and  certain  payments  were  made;  but  other  wit- 
nesses stated  that  the  payments  were  only  conditional  on 
the  opinion  of  counsel  being  in  favour  of  the  vicar's  right 
to  hay-tithe;  that  Sir  W,  2).  JSvans  was  consulted,  and 
his  opinion  being  adverse  to  the  vicar's  claim,  the  parish- 
ioners refused  to  pay  any  more. 
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It  was  submitted  on  the  part  of  the  defendant,  first,  that»  186a 
in  the  absence  of  any  endowment,  there  was  not  sufficient 
eyidence  of  perception  of  tithe  to  establish  the  vicar's 
right;  secondly,  that  even  if  at  one  time  hay-tithe  was 
parcel  of  the  endowment,  the  lands  were  now  exempt,  by 
reason  of  their  having  been  held  without  payment  of  tithe 
for  the  period  prescribed  by  the  2  &  3  Will  4,  c.  100.  The 
learned  Judge  told  the  jury,  that,  though  the  prescribed  pe- 
riod might  have  elapsed  without  any  payment  of  tithe,  yet 
if  tithe  was  affcewards  paid,  that  would  prevent  the  oper* 
ation  of  the  statute;  and  his  Lordship  left  it  to  the  jury 
to  say,  first,  whether  the  plaintiff  had  established  that  the 
vicarage  was  endowed  with  hay-tithe  of  the  four  townships 
in  question,  or  of  any  and  which  of  them;  secondly,  whether 
the  defendant  had  established  an  exemption  from  hay- 
tithe  by  reason  of  nonpayment  for  the  periods  prescribed 
by  the  statute.  The  jury  found  the  first  question  in  the  af- 
firmative, and  the  second  in  the  n^;ative;  and  a  verdict 
was  entered  for  the  plaintiff. 

Evans,  in  the  following  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  of  misdirection,  and  of  the  im- 
proper reception  of  evidence. 

Whitehurst,  WeUby,  and  Davison,  shewed  cause  in  last 
Trinity  Term  (a). — First,  the  evidence  as  to  what  took  place 
before  the  Tithe  Commissioners  was  properly  admitted  by 
the  learned  Judge.  Under  the  6  &  7  Will.  4,  c.  71,  s.  45,  it 
is  the  duty  of  the  Commissioner  to  adjust  the  rights  of  all 
parties  in  respect  of  tithe;  and  consequently  those  who  ei- 
ther claim  tithe  or  any  exemption  firom  it  ought  to  attend 
before  him.  The  inhabitants  of  these  townships  did  in 
fact  attend  by  their  agent,  and  his  conduct  was  evidence 
against  them,  on  the  same  principle  that  the  conduct  of  a 
party  to  a  suit  is  admissible. 

Then,  with  respect  to  the  alleged  misdirection,  it  is 

(a)  June  4,  5,  and  9. 
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1853.  submitted,  first,  that  there  was  abundant  evidence  to  es- 
tablish the  plaintiff's  right  to  hay-tithe  in  these  four 
townships.  The  law  presumes  that  tithe  is  payable  either 
to  the  rector  or  the  vicar.  But  here,  there  was  not  only 
no  claim  by  the  rector  to  hay-tithe  within  these  townships^ 
but  it  appeared  from  a  long  series  of  terriers,  some  of  them 
signed  by  the  churchwarden  appointed  by  the  rector,  and 
others  by  the  steward  of  a  rector,  that  the  hay-tithe  of  these 
townships  belonged  to  the  vicar.  It  was  clearly  proved  that 
the  vicar  had  received  hay-tithe  in  three  of  the  townships; 
and  since  there  was  conflicting  evidence  as  to  whether 
the  payments  for  Siddington  were  conditional  or  not,  that 
was  a  question  for  the  jury,  and  they  have  found  it  against 
the  defendant. 

Lastly,  the  defendant  has  failed  to  shew  an  exemption  by 
reason  of  nonpayment  for  the  periods  prescribed  by  the  2 
&  3  Will  4,  a  100.  A  party  who  relies  on  that  statute 
must  prove  an  exemption  for  the  entire  statutable  period, 
that  is,  for  every  year  during  two  incumbencies  amounting 
to  sixty  years,  and  three  years  of  another  incumbency: 
Earl  of  Stamford  v.  Dunbar  (a).  It  will  not  avail  to  prove 
nonpayment  for  a  portion  of  the  period,  and  then  ask  the 
jury  from  that  to  infer  nonpayment  for  the  remainder. 
The  same  rule  prevails  as  under  the  Prescription  Act,  2  & 
3  Will  4,  c.  71 :  Parker  v.  iIitcheU{b),  Flight  v.  Thomas{c). 
But  here  the  last  terrier  was  within  a  period  of  sixty  years 
from  the  time  of  the  plaintiff's  claim. 

Evans  and  E.  Beavan  in  support  of  the  rule. — ^The  evi- 
dence objected  to  was  improperly  received.  The  transac- 
tion to  which  it  related  took  place  after  the  suit  was  insti- 
tuted; and  moreover,  the  defendant  is  not  bound  by  what  a 
third  person  may  have  said  at  the  Commissioners'  meeting. 
[Alderson,  B. — ^It  is  difficult  to  say  that  it  was  not  some 
evidence.  The  townships  attend  by  their  agent,  and  do 
not  dispute  the  vicar's  claim  to  tithe,  but  only  ask  that 

(a)  13  M.  &  W.  822.       (6)  H  A.  &  £.  788.       (c)  11  A  &  £.688. 
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there  shall  be  separate  awards  in  respect  of  it  Pollock^  1853. 
C.  B. — Anything  which  a  party  to  a  suit  says  or  does  at 
any  time,  is  admissible;  though,  if  it  be  irrelevant,  the 
Judge  may  reject  it.  That  principle  applies  here.]  Then 
with  respect  to  the  misdirection.  Prim&  facie,  tithe  belongs 
to  the  rector,  and  the  vicar  must  establish  his  rights  either 
by  endowment  or  perception.  Terriers,  unless  accompanied 
by  perception,  are  of  very  little  weight.  Here  no  endow- 
ment was  proved,  nor  was  there  sufficient  evidence  of  per- 
ception. The  learned  Judge  omitted  to  point  out  to  the  jury 
that  a  conditional  payment  was,  in  point  of  law,  no  pay- 
ment. But  further,  in  a  claim  to  exemption  under  the  star 
tute,  if  nonpayment  be  proved  for  forty  or  fifty  years,  non- 
payment for  the  whole  period  may  be  presumed,  as  in  the 
case  of  a  claim  to  exemption  by  immemorial  usage.  If  not; 
this  consequence  would  follow,  that,  in  the  case  of  ten  in- 
cumbencies, nine  of  which  were  of  five  or  six  years  dura- 
tion, and  the  other  of  two  or  three,  though  there  was  actual 
proof  of  nonpayment  during  the  whole  of  that  period,  the 
party  would  fail  in  shewing  an  exemption  under  the  sta- 
tute, while,  at  the  same  time,  an  immemorial  claim  might 
be  established  by  evidence  of  nonpayment  for  a  less  period. 
It  seems,  from  a  note  to  Scdkeld  v.  Johnston  (a),  that  a  pre- 
sumption was  allowed  in  that  case.  Even  assuming  that 
the  payment  in  1808  was  unconditional,  that  would  not 
prevent  the  operation  of  the  statute,  if  the  prescribed  period 

had  previously  elapsed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

ALDEESoir,  B. — ^We  think  this  rule  should  be  discharged. 
We  expressed  our  opinion  at  the  time  of  the  argument, 
that  there  was  no  ground  for  a  new  trial  on  the  improper 
reception  of  evidence.  That  which  was  received  was  clear- 
ly applicable  to  one  of  the  two  questions  left  to  the  jury; 

(a)  1  Mac.  &  G.  248, 
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1853.  videlicet,  to  the  question  of  a  total  exemption  hj  reason 
of  nonpayment  The  claim  before  the  Tithe  Commission- 
ers, which  was  the  evidence  objected  to  and  received,  did 
not  allude  to  this  total  exemption.  That  was  some,  but 
the  very  slightest  evidence  no  doubt,  that  such  an  exemp- 
tion was  ill  founded.  The  learned  Judge  received  it,  but 
stated  to  the  jury  that  it  was  almost  of  no  weight.  We 
think  he  was  right  in  receiving  it,  and  we  agree  with  him 
in  the  direction  he  gave  upon  it 

The  other  question  is,  as  to  the  misdirection.  It  is  said 
that  there  was  nothii^  to  leave  to  the  jury  as  to  the  vi- 
car's right  to  hay-tithe  in  the  township  of  Siddington,  and 
that  in  leaving  it  to  them  the  learned  Judge  misdirected 
them.  Now,  if  the  premises  be  true,  no  doubt  the  con- 
clusion follows.  But  the  premises  are  not  true.  We  think 
that  there  is  evidence,  and  quite  sufficient  evidence,  to 
justify  the  verdict  in  this  case.  If  the  case  be  divided 
into  its  two  proper  branches,  we  think  this  will  abundant- 
ly appear.  It  is  by  mixing  up  the  two  questions  together, 
which  ought  to  be  kept  distinct,  that  the  confusion  which 
alone  produces  the  difficulty  arises.  This  is  a  claim  by  a 
vicar  for  vicarial  tithea  Now  his  right  to  tithes  is  de- 
rived out  of  the  extent  of  his  endowment  by  the  rector, 
to  whom  all  the  tithes,  including  those  now  in  question, 
do  of  right  belong.  That,  however,  is  a  question  only, 
really,  between  him  and  the  rector.  The  parishioners,  in 
this  part  of  the  case,  are  merely  setting  up  the  jus  tertii. 
This  they  may  no  doubt  do.  But  still  the  question  ought 
to  be  decided,  if  justly,  as  if  tried  between  the  rector  and 
the  vicar.  Let  us  then  so  try  it,  and  examine  all  the  evi- 
dence as  if  we  were  trying  a  dispute  between  the  rector 
and  the  vicar  as  to  these  tithes.  No  endowment  is  pro- 
duced. If  such  an  endowment  were  produced,  this  part 
of  the  case  would  be  at  an  end.  Nonpayment  of  tithes 
would  then  have  no  place  in  such  a  question,  for  the  non- 
perception  of  the  tithes  is,  in  all  these  cases,  only  evi- 
'dence  as  to  the  extent  of  the  endowment  by  the  rector, 
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and  if  you  have  that  in  writings  such  eyidence  becomes  im-  I863w 
material  Now,  what  is  here  the  evidence  of  the  endow- 
ment? In  the  first  place,  there  is  a  regular  series  of  ter- 
riers, beginning  in  1634  and  going  down  to  1789.  These 
are  not  one  or  two  at  long  intervals,  but  numerous  and 
continuous.  They  are  nearly  uniform.  They  aU  state 
that  the  vicar  has  the  tithes  of  com  and  hay  within  the 
four  townships  of  Titherington,  Upton,  Fallibroome,  and 
Siddington,  within  the  parish  of  Prestbury,  and  not  with- 
in the  other  townships  of  that  parish.  Within  the  parish 
the  rector,  who  is  a  lay  rector,  appoints  one  churchwarden, 
and  this  churchwarden  signs  several  of  these  terriers.  The 
acting  agent  of  the  lay  rector  also  signs  some  of  them. 
The  admitted  fact  is,  that  the  lay  rector  has  not  taken  hay- 
tithe  in  any  of  these  four  townships.  The  vicar  has  taken 
corn-tithe  uniformly,  and  without  dispute.  He  has  taken 
some  hay-tithe  in  the  three  first  townships,  and  as  to  Sid- 
dington claimed  it  Now,  as  to  this  daim,  a  parish  meet- 
ing  was  called  thirty  years  ago.  The  parishioners  disputed 
his  right.  Now  this,  it  is  to  be  observed,  was  before  Lord 
Tenterden's  Act.  The  dispute  must,  therefore,  have  had 
no  relation  to  exemption,  but  only  to  endowment,  for  ex- 
emption as  now  set  up  did  not  then  exist  As  to  this  claim 
there  is  contradictory  evidence^  All  agree  that  payments 
were  made ;  some,  no  doubt,  say  conditionally  only  on  their 
taking  Sir  W,  D.  Evans's  opinion  as  to  the  vicar's  right; 
and  that,  after  that  opinion  was  given,  they  paid  to  him  no 
more.  One,  whom  the  learned  Judge  calls  a  most  respect- 
able and  trustworthy  witness,  and  whom  the  jury  be- 
lieved, stated  that  he  paid  unconditionally;  and  even  after 
this  supposed  opinion  of  Sir  W.  D.  Evans  (which  we  are 
to  take  almost  on  trust,  without  the  case  being  produced 
or  any  knowledge  of  the  facts  stated  to  him),  we  still  find 
no  claim  or  receipt  of  hay-tithe  in  Siddington  by  the  lay 
rector. 

Now,  on  the  question  of  endowment,  if  a  jury  were  asked 


460  BXCHEQUEB  BBPOBT& 

1853.  whether  they  thought  that  the  rector  had  endowed  the 
vicar  with  hay-tithe  in  Siddington,  as  well  as  in  the  three 
townships  named  in  the  terriers,  the  parishioners  being 
ready  and  willing  to  pay  to  the  one  or  the  other  according 
to  the  verdict,  which  is  the  true  view  of  the  case,  must  not 
every  one  acknowledge  not  only  that  there  is  evidence,  but 
that  the  evidence  greatly  preponderates,  in  favour  of  the 
hay- tithe  belonging  to  the  vicar  and  not  to  the  rector/ 
and  if  so,  there  is  a  sufficient  endowment  in  this  case. 
But  it  is  enough  that  there  is  some  evidence  of  it  (this  is- 
sue being  no  doubt  on  the  vicar)  for  the  jury  to  consider. 
We  come  now  to  the  second  branch  of  the  case.  Here 
the  issue  is  on  the  defendant.  He  is  to  make  out  an 
exemption  by  nonpayment  of  hay-tithe  for  sixty  years. 
This  must  be  strictly  made  out  It  wiU  not  do  to  give  evi- 
dence of  nonpayment  for  fifty  years,  and  ask  the  jury  to 
infer  nonpayment  for  sixty  years.  There  must  be  some 
evidence  of  nonpayment  which  extends  to  or  exceeds  sixty 
years.  No  doubt,  a  nonpayment  sixty-two  years  before, 
and  a  continued  nonpayment  for  forty  years,  would  do, 
but  there  must  be  some  actual  evidence  to  carry  it  to  or 
beyond  the  statutable  period.  It  may  seem  strange,  that, 
when  you  may  infer,  as  undoubtedly  you  may,  immemorial 
nonpayment  from  nonpayment  for  thirty  or  forty  years, 
you  cannot  infer  the  statutable  period,  which  is  less.  But 
this  is  only  a  difficulty  on  the  surface.  If  you  set  up  im- 
memorial nonpayment,  you  subject  yourself  to  the  hazard 
of  its  being  broken  in  upon  by  a  payment  eighty  years 
before.  But  the  statutable  limitation  is  exempt  from 
that  risk,  and  is  therefore  not  unreasonably  subjected  to  a 
stricter  proof  A  statutable  limitation  must  be  proved  ac- 
cording to  the  terms  of  the  statuta  Now,  that  being  so, 
what  is  the  proof  which  the  defendant  must  give?  Here, 
the  first  question  as  to  the  extent  of  the  endowment  be- 
ing made  out,  we  are  to  take  it  that  the  vicar  has  been 
endowed  by  the  rector  with  the  tithe  of  hay,  which,  of 
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common  right,  originally  belonged  to  the  rector.  The  ^853^ 
parishioners  say  they  are  exempt  from  this  tithe  of  hay  alto- 
gether. This,  properly  translated,  is  an  assertion  that 
neither  yicar  nor  rector  have  ever  taken  it,  or  had  their 
right  admitted  by  the  parishioners,  for  sixty  years.  Now, 
trying  the  evidence  by  this  test,  and  even  admitting  the 
defendant's  version  of  the  parish  meeting  thirty  years  ago, 
which  the  jury  did  not  adopt,  to  be  correct,  we  have  pay- 
ments made  on  the  plain  footing  that  hay-tithe  was  due, 
as  the  defendant  contended  to  the  rector,  as  the  plaintiff 
says  to  the  vicar,  but  as  both  agree  to  the  church. 

Here  then  is  a  clear  payment  thirty  years  ago;  and  any 
exemption  from  nonpayment  for  sixty  years  is  actually  ne- 
gatived. That  this  was  at  the  trial  sought  to  be  put  on  the 
part  of  the  defendant  as  a  proof  of  exemption,  must  have 
arisen,  we  presume,  from  a  forgetfulness  that  the  case  stated 
to  Sir  W.  D.  Evans  was  stated  at  a  time  when  no  such  ques- 
tion of  exemption  from  mere  nonpayment  could  be  stated ; 
and  when  the  case  must  virtually  have  been,  if  not  in  terms, 
this: — "We  the  parishioners  being  liable,  as  we  admit, 
to  pay  hay-tithes  to  the  church,  say  we  ought  to  pay  them 
to  the  rector  not  to  the  vicar,  who  has  never  been  endowed 
with  them:  we  are  ready  to  pay  them  to  the  one  to  whom 
they  are  due,  and  have  paid  them  accordingly  for  the  pre- 
sent to  the  vicar,  subject  to  your  decision  whether  they 
were  really  included  within  the  endowment  made  in  his 
favour  by  the  rector.''  If  this  had  been  so  stated  in  terms, 
it  would  have  been  impossible  to  set  this  up  as  evidence 
of  any  total  exemption  from  hay-tithe,  It  was  indeed  some 
evidence,  and  so  we  have  started  it,  of  the  want  of  endow- 
ment of  hay-tithe,  that  Sir  W.  D.  Evans  gave  his  opinion 
under  the  circumstances  stated  to  him,  which,  however, 
may  have  been  very  different  from  those  laid  now  before 
us.  If,  indeed,  he  had  had  before  him  all  the  evidence  we 
have  now,  we  cannot  believe  that  he  could  have  arrived  at 
such  a  conclusion  upon  the  extent  of  the  vicar's  endow- 
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ment  Whether  he  did  so  or  not,  is  not  however  very 
material.  The  evidence  of  the  endowment  is,  in  our  judg- 
ment, almost  conclusive,  and  certainly  is  not  at  all  balanced 
by  this  transaction,  which  took  place  thirty  years  ago,  and 
which  is  all  that  can  be  set  against  it  now.  When  pro* 
perly  considered,  in  our  judgment  this  transaction  is 
quite  fatal  to  the  exemption;  and,  even  taking,  which 
we  ought  not  to  do  (because  there  was  contradictory 
evidence,  and  that  evidence  believed  by  the  jury),  the 
defendant's  version  of  it,  we  think  that  the  proof  of  the 
exemption  fails.  It  was  never  set  up  before  the  Tithe 
Commissioners,  and  probably  was  never  thought  of  till 
the  case  got  into  the  Court  of  Chancery.  We  think 
therefore  that,  as  to  Siddington,  the  Judge  did  not  mis- 
direct, and  that  the  jury  found  the  right  verdict  As  to 
the  other  three  townships  the  verdict  is  confessedly  in- 
disputable. 

Rule  discharged  (a). 


(a)  At  the  trial  of  the  cause, 
the  verdict  was  taken  for  the 
plaintiff  for  61^.  (with  a  view  of 
avoiding  any  possible  question 
as  to  the  jurisdiction  of  the  coun- 
ty court).  In  Hilary  Vacation, 
fliter  the  costs  had  been  taxed, 
the  defendant  made  an  applica- 
tion to  Piatt,  B.,  at  Chambers,  to 
amend  the  record,  by  striking 
out  the  adjudication  of  costs  to 
the  plaintiff  on  the  ground  that, 
under  the  2  &  3  Edw.  6,  c.  13, 
and  the  8  &  9  Will.  3,  c.  11,  the 
plaintiff  was  not  entitled  to  re- 
cover any  costs,  the  damages  re- 
covered by  him  exceeding  the 
sum  of  20^.,  and  the  single  value 
found  by  the  jury,  therefore,  ex- 
ceedingtwenty  nobles  {&.  IZs,  4d,) 
The  learned  Judge  declined  to 


make  the  order  asked  for,  but 
made  an  order  staying  the  pro- 
ceedings until  the  fifth  day  of 
Easter  Term,  in  order  to  enable 
the  parties  to  apply  to  the  Court. 
On  the  first  day  of  that  Term,  the 
plaintiff  took  out  a  summons  be- 
fore WiUiams,  J.,  to  amend  the 
record,  by  reducing  the  sum  of 
51^.  to  the  sum  of  5^  on  the 
ground  that,  the  verdict  having 
been  taken  for  5U.  as  a  nominal 
amoimt,  without  objection,  and 
no  question  as  to  the  value  of  the 
tithes  having  been  m  contest  at 
the  trial,  or  submitted  to  or  found 
by  the  jury,  it  would  be  unjust 
that  the  plaintiff  should  be  pre- 
judiced in  respect  to  his  right  to 
costs  by  a  proceeding  of  this 
kind,  which  had  been  adopted 
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only  for  the  purpose  of  excluding 
any  question  as  to  his  right  to 
costs.  For  the  defendant  it  was 
urged,  that  the  learned  Judge 
had  no  authority  now  to  make 
the  amendment;  that  the  plain- 
tiff was  bound  by  the  amount 
of  damages  which  he  had  thought 


fit  to  claim  at  the  trial ;  and  that, 
in  &ct,  evidence  was  given  of  pay- 
ment of  hay-tithe  to  an  amount 
beyond  twenty  nobles.  The 
learned  Judge,  however,  after 
conferring  with  the  Court  of  Ex- 
chequer, made  the  amendment 
prayed. 


1863. 
Pkarsom 


Bkck. 


Arnold  v.  Gadssen  and  Another. 


/V6.12. 


X  HIS  was  an  action  of  trespass  for  an  assault  upon  and  The  plaintiff,  a 
imprisonment  of  the  plaintiff.    The  defendants  pleaded  bitantofthe 
not  guilty  by  statute.  l^el^Zy 

of  Hertford,  wai 
rammoned  to  appear  at  the  Shire  Hall  of  the  connty  before  the  defendants,  who  were  appointed  juB- 
tioes  of  the  county  under  a  commission,  which  gave  them  authority  to  act  as  such  as  well  witiiin 
the  liberty  of  St.  Alban  as  without,  to  answer  a  charge  of  assault  committed  by  him  within  the 
liberty.  The  plaintiff,  not  having  appeared  to  the  summons,  was  convicted  in  a  penalty  with  costs, 
under  the  9  Geo.  4,  c.  31 ;  and  the  same  not  having  been  paid,  he  was  committed  by  the  defendants 
to  the  liberty  house  of  cozrection.  By  a  charter  of  Edward  4,  the  king  granted  to  the  abbots  of  St. 
Albon  the  right  to  appoint  their  own  justices  of  the  peace  wiUiin  the  liberty;  and  the  charter  con- 
tained a  non-intromittant  clause  prohibiting  all  other  justices  from  in  any  way  interfering  with  the 
justices  so  appointed.  By  the  statute  27  Hen.  8,  c.  24,  s.  2,  the  power  of  all  grants  of  liberties  to 
make  justices  was  put  an  end  to;  and  it  was  thereby  enacted,  that,  for  the  future,  aU  such  justices 
should  be  made  by  letters  patent  under  the  Great  Seal.  The  17th  section  of  that  Act  provided  that 
all  justices  of  the  peace  thereafter  to  be  made  by  the  Crown  should  sit  and  hold  their  sessions  in  the 
same  pbices  as  the  justices  of  the  liberties  commonly  used;  and  that  no  person  or  persons  within 
the  said  liberties,  or  any  of  them,  should  thereafter  in  any  wise  be  compelled  by  authority  of  that 
Act  to  appear  out  of  the  said  liberties  before  any  other  justices  of  assize,  gaol  ddivery,  or  of  the 
peace,  than  before  such  justices  as  should  be  named  and  assigned  to  sit  and  be  by  the  king  within 
the  said  liberties,  Ac.  By  the  31  Hen.  8,  c  13,  An  Act  for  IMssolntion  of  Monasteries  and 
Abbeys,  it  was  enacted  that  all  monasteries  and  abbeys,  and  also  the  courts,  liberties,  and 
privileges  belonging  to  the  same,  should  be  vested  in  the  king.  By  the  32  Hen.  8,  c.  20,  after 
reciting  that  the  liberties,  &c.,  of  divers  monasteries  had  been  assigned  to  the  king^s  Court  of 
Augmentations,  and  that  it  had  not  been  fttUy  declared  in  what  wise  the  liberties,  privileges, 
and  franchises  which  the  late  owners  of  the  same  sites  had,  used,  and  exerrised,  should  be  lued 
and  exercised,  it  was  enacted  that  such  libexties,  privileges,  &&,  which  the  late  owners  had, 
used,  and  exercised  three  months  nejct  before  the  said  sites,  &&,  came  to  the  king,  should  be 
revived  in  the  king,  and  that  the  same  liberties,  &c.,  should  be  used  and  exercised  by  such 
stewards,  &c.,  or  other  officers,  as  the  king  might  appoint,  in  like  manner  as  they  were  law- 
fully exercised  by  the  ministers  before  they  came  to  the  hands  of  the  king.  By  charter  of  9 
Jac  1,  the  king  granted  to  O.  W.  and  T.  W.  all  that  our  liberty  to  the  late  monastery  of  St 
Alban,  with  all  and  singukr  its  rights  A^,  in  so  ample  a  manner  and  form  as  any  abbot,  Ac.,  of 
any  late  abbey  ever  had,  held,  used,  or  enjoyed.  The  premises  contained  in  the  said  charter 
descended  to  the  present  Marquis  of  S.  By  the  27  Geo.  8,  c.  11,  it  is  provided,  that  it  shall  be 
lawful  for  any  justice  or  justices  of  the  peace,  Mrithin  his  or  their  respective  jurisdictions,  to  com- 
mit either  to  the  common  gaol  or  to  any  house  of  correction  within  his  or  their  respective  jurisdic- 
tions, as  to  such  justice  or  justices  shall  seem  most  proper,  snch  vagrants  and  other  criminals, 

H  H  2 
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The  cause  came  on  for  trial  before  Lord  Denman^  C.  J., 
at  the  Hertfordshire  Spring  Assizes,  1848,  when  a  verdict 
was  found  for  the  plaintiff  with  500Z.  damages^  subject  to 
the  opinion  of  the  Court  upon  a  special  case,  which,  in 
substance,  was  as  follows: — The  defendants  were  two  of 
her  Majesty^s  justices  of  the  peace  for  the  county  of  Hert- 
ford, and  also  for  the  liberty  of  St.  Alban,  in  the  same 
county.  The  plaintiff  was  a  resident  inhabitant  of  the 
parish  of  Wethamsted  in  the  said  county,  which  parish  is 
not  in  the  liberty  of  St.  Alban.  On  the  16th  of  August, 
1845,  the  plaintiff  was  summoned  to  appear  on  the  23rd 
of  August  then  instant,  at  the  Shire  Hall,  in  the  town  of 
Hertford  in  the  county  of  Hertford,  and  out  of  the  liberty 
of  St  Alban,  before  the  defendants,  to  answer  a  charge  of 
assault  upon  one  Thomas  Wakefield,  committed  at  the  pa- 
rish of  Sandridge  in  the  liberty  of  St  Alban  in  the  county 
of  Hertford.  The  plaintiff  did  not  appear  according  to 
the  exigency  of  that  summons;  and  on  proof  of  due  ser- 
vice thereof,  the  defendants,  in  the  absence  of  the  plaintiff, 
on  the  23rd  of  August,  1845,  at  the  Shire  Hall  in  the  town 
of  Hertford,  and  out  of  the  liberty  of  St  Alban,  heard 
the  evidence  in  support  of  the  charge,  and  then  and  there, 
for  the  assault  so  committed  within  the  said  liberty,  con- 
victed the  plaintiff  in  a  penalty  of  22.  18&,  and  a  further 
sum  of  lltf.  6(2.  for  costs;  which  fine  and  costs  not  having 
been  paid  immediately  after  such  conviction,  the  defend- 
ants, on  the  same  day,  before  any  notice  of  it  had  been 
given  to  the  plaintiff,  or  demand  made  of  such  penalty 
and  costs,  committed  him  to  prison  under  a  commitment 
signed  and  sealed  by  them  on  the  23rd  of  August,  at  the 

offender!,  and  persons  cbaii^ed  with  or  conTicted  of  imall  offiencei,  as  by  any  law  now  in  force  or 
hereafter  to  be  made,  he  or  they  is  or  are  or  shall  be  authorised  to  conunit  to  the  common  gaol: — 
Hdd^  that  the  justices  for  the  liberty  had  not  exdnsiTe  jurisdiction  within  the  liboty ;  and  that, 
therefore,  the  defendants,  who  were  appointed  juftioes  for  the  county  under  the  commission  which 
gaye  them  authority  to  act  aa  such  within  tbe  liberty  aa  well  as  without,  had  jurisdiction  over 
the  ofience  with  which  the  plaintiff  was  chaiged,  though  committed  within  die  liberty. 

i7eU,  also,  that,  as  the  liberty  house  of  conection  was  locaUy  situate  within  the  defendaato' juria- 
diction,  they  were  empowered  to  commit  the  plaintiff  to  it 
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Shire  HalL  The  proceedings  were  under  the  9  Geo.  4,  ^2^^ 
a  31,  sa  27,  33.  The  warrant  of  commitment,  which  was 
set  out,  recited  the  conviction,  and  that  the  defendants 
had  directed  that  the  penalty  should  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  parish  of  Sandridge,  in  which 
the  offence  was  committed,  and  that  the  plaintiff  had  made 
default  in  payment  of  the  penalty  and  costs*  It  then  re- 
quired the  constables  of  the  county  of  Hertford  to  appre- 
hend and  convey  the  plaintiff  to  the  House  of  Correction 
at  St  Alban's,  and  to  deliver  him  to  the  keeper  thereof 
Under  this  commitment,  and  in  obedience  to  it,  the  plain- 
tiff was  arrested  and  taken  to  the  common  gaol  at  St  Al- 
ban's,  in  the  liberty  of  St  Alban  in  the  said  county,  and 
was  there  imprisoned  for  the  space  of  six  weeks.  The  con- 
viction (which  was  set  out  in  the  case)  was  drawn  up  ac- 
cording to  the  form  of  the  9  Geo.  4,  c.  31,  s.  35.  Due  no- 
tice of  action  was  given  to  the  defendants  before  the  pre- 
sent action  was  commenced. 

The  liberty  of  St  Alban  was  originally  created  by  a 
charter  of  Henry  1  to  GeoflSrey  de  Gorham,  the  16th  Ab- 
bot. 

Various  privileges  were  by  that  and  subsequent  charters 
conferred  on  the  liberty;  and  Edward  4,  by  charter  (a), 


(a)  Those  portions  of  the  char-  emergentia  audiendum  et  termi- 

ter  which  are  material  to  the  nandum  qui  qnidem  jasticiarii 

present  case  are  as  follows:  super    eos    assignandi    easdem 

^  Concessimus   etiam    eisdem  habeant  potestatem  et  auctori- 

Abbati  et  Conventui  quod  ipsi  et  tatem  infra  villas  hundredum  et 

successores  sui  per  litteras  suas  libertatem  predictam  in  omnibus 

patentes  faucere  possint  constitu-  et  per  omnia  quales  habent  ali- 

ere  et  assignare  imperpetuumin-  qui  justiciarii  pads  in  comitata 

fra  villas  hundredum  etliberta-  Hertfordie  aut  in  aliquo   alio 

tem  predictam  justiciaries  suos  comitatu  regni  nostri  Anglie  ita 

ad  pacem  infra  eadem  oonservan-  quod  nee  justiciarii  nostri  ad  pa- 

dum  et  ad  omnimodas  felonias  cem  in  comitatu  predicto  nee  ali- 

transgressiones  et  male&cta  in-  qui  alii  justiciarii  dicti  regni  nos- 

fra  villas  himdredum  et  liberta-  tri  nisi  tantummodo  justiciarii 

tem  predictam  contingentia  sive  per  dictos  Abbatem  et  Conven- 
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granted  to  the  abbot  and  conyent  the  right  of  appointing 
their  own  justices  of  the  peace,  with  power  to  them  to  hear 
and  determine  all  felonies,  trespasses,  and  misdemeanors 
committed  within  the  said  town,  hundred,  and  liberty, 
and  prohibited  justices  of  the  peace  of  the  county  of  Hert- 
ford and  all  other  justices  in  the  kingdom  from  interfer- 
ing with  their  jurisdiction.  The  charter  also  granted  to 
the  abbot  and  convent  the  right  of  having  a  common  gaol 


ium  sea  successores  suos  utpre- 
mittitur  assignandi  aliquam  oes- 
sionem  infra  villas  hundredum 
sen  libertatem  predictam  facere 
nee  de  aliquo  infra  eadem  villas 
hundredum  sen  libertatem  foci- 
endo  concemando  seu  emergendo 
inquirant  nee  se  inde  in  aliquo 
intromittant  nee  eorum  aliquis 
intromittat  Quodque  habeant 
iidem  Abbas  et  Conventus  et  suc- 
cefisores  sui  predicti  gaolam  in- 
fra villam  de  Sancto  Albano  pre- 
dieto  ad  felones  et  alios  male&c- 
tores  quoscumqne  infra  villas 
hundredum  et  libertatem  pre- 
dictam captos  seu  capiendos  in 
eAdem  gaol&  quousque  ab  e&dem 
secundum  legem  et  oonsuetudi- 
nem  regni  nostri  Anglie  delibe- 
rantur  salvo  custodiendimi  Et 
quod  senescallus  eorumdem  Ab- 
batis  et  Conventus  et  successo- 
rum  suorum  associatis  sibi  uno 
vel  duobus  legis  perito  vel  legis 
peritis  quorum  predictus  sene- 
scallus pro  tempore  existens  sem- 
per sit  unus  sint  justiciarii  nostri 
et  heredum  nostrorum  ad  gaolam 
illam  de  prisonariis  in  e&  exis- 
tentibus  et  eidem  prisone  ex 
qu^umque  caus&  committendis 
de  tempore  in  tempus  deliberan- 


dum Ita  quod  nuUus  justicia- 
rius  noster  sive  justiciaru  nostri 
vel  heredum  nostrorum  ad  gao- 
lam illam  aliqualiter  deliberan- 
dum per  nos  vel  heredes  nostros 
de  cetero  assignandi  villas  hun- 
dredum seu  libertatem  predictam 
ex  h&c  caus&  vel  alift  causft 
quacumque  aliqualiter  ingredi- 
antur  seu  ingrediatur  et  quod 
ballivus  eorumdem  Abbatb  et 
Conventus  et  suocessorum  suo- 
rum libertatis  predicte  pro  tem- 
pore existens  omnia  juratas  pa- 
nella  inquisitiones  attachiamen- 
ta  et  intendencias  prefato  justi- 
ciario  ac  senescallo  vel  duobus 
eorum  ut  predictum  est  justicia- 
riis  ad  gaolam  illam  deliberan- 
dum assignandis  de  tempore  in 
tempus  fadat  retomet  et  in- 
tendat  ac  precepta  mandata  wa- 
ranta  et  judicia  eorumdem  justi- 
ciarii et  senescalli  vel  duorum 
eorum  pro  tempore  existentium 
ut  predictum  est  £sunat  et  exe- 
quatur in  omnibus  eLsdem  modo 
et  forma  prout  aliquis  vioecomes 
regni  nostri  Anglie  hujusmodi 
justidarius  ad  gaolas  ejusdem 
regni  nostri  deliberandus  assig- 
natis  facit  retomat  iutendit  et 
exequitur  quovis  modo." 
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within  the  town  of  St.  Alban,  and  excluded  all  other  jus- 
tices from  delivering  such  gaol. 

By  the  2nd  section  of  the  27  Hen.  8,  c.  24,  intituled 
"  An  Act  for  recontinuing  Liberties  in  the  Crown/'  it  was 
enacted,  that  no  person  should  thenceforth  have  any  pow- 
er to  make  justices  of  the  peace,  and  that  such  justices 
should  be  made  only  by  the  authority  of  the  King  and  his 
heirs,  &c.,  and  by  letters  patent  under  the  King's  Great 
Seal  (a). 


1853. 


(a)  The  16th  section  of  the  27 
Hen.  8,  c.  24,  enacts,  '^That  all 
Bach  justices  to  bemadeas  is  afoie- 
rehearsed  in  this  Act^  shall  have 
authority  and  power  to  keep  and 
hold  their  sessions  of  peace,  and 
to  deliver  the  same  gaols  from 
time  to  time  only  within  the 
same  liberties  and  franchises,  and 
in  such  places,  and  in  none  other 
places,  by  reason  and  authority 
of  that  commission,  and  to  do 
and  execute  all  other  things 
within  the  same,  in  as  ample  and 
large  manner  as  any  other  justices 
of  peace  and  gaol  delivery  in  any 
shire  within  this  realm  may  do, 
and  have  authority  to  do;  any 
act^  granty  use,  custom,  and  allow- 
ance, heretofore  had,  made,  or 
used,  or  any  article  in  this  pre- 
sent Act  made  to  the  contrary 
notwithstanding." 

Sect.  17  provides,  "That  all 
and  singular  justices  of  the  peace, 
gaol  delivery,  and  assize,  here- 
after to  be  made,  named,  and  ap- 
pointed by  the  king's  highness, 
his  heirs  and  successors,  within 
any  liberty,  where  any  such  jua- 
tice  of  peace,  gaol  delivery,  or 
assize,  or  any  of  them,  have 
been  made  by  any  person  or  per- 
sons by  virtue  or  authority  of 


any  letters  patent  of  the  gift  or 
grant  of  our  sovereign  lord  the 
king,  or  his  most  noble  progeni- 
tors, kings  of  this  realm,  or  other- 
wise, shall  sit  and  keep  their 
sessions,  gaol  delivery,  and  as- 
sizes, oidy  in  such  place  imd 
places  as  the  justices  of  the  said 
liberties  lately  have  commonly 
used  within  the  said  liberties: 
And  that  no  person  or  persons 
within  the  said  liberties,  or  any 
of  them,  shall  be  hereafter  in 
anywise  compelled  by  authority 
of  this  Act  to  appear  out  of  the 
said  liberties  before  any  other 
justices  of  assize,  gaol  delivery, 
or  of  the  peace,  than  before  such 
justices  as  shall  be  named  and 
assigned  to  sit  and  be  by  the 
king's  highness,  his  heirs  and 
successors,  within  the  said  liber- 
ties in  formabovesaid:  And  that 
this  Act  shall  not  extend,  or  be 
expounded  or  taken  to  any  other 
liberty,  privilege,  or  franchise, 
granted,  used,  or  had,  to  any  per- 
son or  persons,  other  than  before 
in  this  present  Act  is  expressed 
and  plainly  declared  and  re- 
hearsed, anything  in  this  Act  to 
the  contrary  notwithstanding, 
and  as  if  this  Act  had  never  been 
made." 
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1853.  By  the  31  Hen.  8,  c.  13,  intituled  ''  An  Act  for  Dis- 

solution of  Monasteries  and  Abbies/'  it  was  enacted 
that  all  monasteries,  abbies,  &a  which  should  thereafter 
come  to  the  King's  highness,  and  also  the  courts,  liberties, 
privileges,  and  franchises  &c.  belonging  to  the  same,  should 
be  vested  in  the  very  actual  and  real  seisin  and  posses- 
sion of  the  King,  his  heirs  and  successors,  for  ever. 

Section  4  enacted  that  the  order,  survey,  and  govern- 
ance of  dissolved  abbies  and  monasteries  be  appointed  in 
the  Court  of  Augmentations  of  the  revenues  of  the  Crown. 

On  the  5th  of  December,  a.  n.  1539,  the  monastery  of 
St.  Alban  was  in  due  form  surrendered  into  the  hands  of 
the  King. 

The  32  Hen.  8,  a  20,  ''Concerning  Privileges  and  Fran- 
chises,'" after  reciting  that  divers  sit^,  circuits,  and  pre- 
cincts of  late  monasteries,  &a,  and  divers  honours,  &a, 
liberties,  privileges,  franchises,  and  other  hereditaments, 
by  divers  statutes  had  been  assigned,  limited,  and  ap« 
pointed  to  the  order  of  the  King's  Court  of  Augmentations, 
by  which  statutes  it  was  not  fully  declared  how  and  in  what 
wise,  and  by  what  special  officers,  &a  the  liberties,  privi- 
leges, and  franchises,  which  the  late  owners  of  the  same 
sites,  &a  had,  used,  and  exercised,  should  be  ordered,  used, 
exercised,  and  put  in  execution: — ^by  section  1,  enacts, 
that  all  and  singular  the  same  liberties,  privileges,  fran- 
chises, and  temporal  jurisdictions,  which  the  said  late  own- 
ers had,  used,  and  exercised  lawfully,  by  themselves,  or  by 
their  officers  or  ministers,  or  might  have  used  or  exercised, 
within  three  months  next  before  the  said  sites,  &a  came 
to  the  possession  of  the  King,  should  be  by  virtue  of  that 
Act  revived,  and  be  really  and  actually  in  the  King,  his 
heirs  and  successors,  and  should  be  in  the  rule,  order, 
survey,  and  governance  of  the  said  Court  of  Augmenta- 
tions, and  that  the  same  liberties,  franchises,  privil^es, 
and  temporal  jurisdictions,  &c.  should  be  used,  exercised, 
and  occupied,  to  all  intents^  purposes,  conditions,  and  re- 
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spects,  &c.,  by  such  stewards;  bailiffs,  and  other  officers  and  ^853. 
ministers  as  should  please  the  King's  highness  to  name 
and  appoint,  in  like  manner,  form,  fashion,  and  condition, 
as  they  or  any  of  them  were  lawfully  used,  exercised,  ex- 
ecuted, claimed,  &a  before  that  they  came  to  the  hands 
and  possession  of  the  King;  and  that  the  same  stewards,  &c. 
should  account  for  the  reyenues  in  the  Court  of  Augmen- 
tations, &a  By  sect  3  it  is  enacted,  that  the  said  stewards, 
bailiffs,  and  other  officers  and  ministers  shall  be  attend- 
ant and  obedient  to  all  other  the  King's  Courts,  as  well 
for  all  executions  and  returns  of  writs,  warrants,  and  pre- 
cepts, as  for  their  personal  appearances  and  other  duties 
of  their  offices,  like  as  the  officers  and  ministers  of  the 
said  late  owners  did  and  ought  to  do,  or  should  have  done, 
by  reason  of  their  said  several  offices,  before  that  the  same 
liberties,  privileges,  and  temporal  jurisdictions  did  come  to 
the  possession  of  the  King,  &c.;  and  that  no  sheriff,  under^ 
sheriff,  nor  other  officer  or  minister  of  any  sheriff  or  other 
foreign  officer  or  minister,  should  in  anywise  intromit  or 
meddle  in,  with,  or  upon  any  of  the  premises,  otherwise 
or  in  any  other  manner,  nor  for  any  other  cause,  than  they 
or  any  of  them  lawfully  might  have  done  before  the  same 
premises  did  come  to  the  possession  of  the  King. 

By  a  charter  of  9  James  1,  his  then  Majesty  granted  to 
George  Whitmore  and  Thomas  Whitmore,  esquires,  their 
heirs  and  assigns  for  ever  (inter  alia),  "  all  that  our  Hun- 
dred of  Cashio,  with  all  and  singular  its  rights,  members, 
liberties,  and  appurtenances  whatsoever,  arising,  increas- 
ing, renewing,  happening,  or  belonging,  in  or  within  the 
liberty  of  St  Alban  in  the  county  of  Hertford,  and  the 
office  of  hundredor  there,  with  the  appurtenances;  and 
also  all  that  our  liberty  to  the  late  monastery  of  St  Alban 
appertaining,  relating,  incident,  or  belonging,  in  our  coun- 
ties of  Hertford,  Bedford,  and  Buckingham,  or  any  of  them, 
with  all  and  singular  its  rights,  members,  and  appurte- 
nances whatsoever,  as  and  so  fully,  freely,  and  perfectly. 
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2^^i^  ^^^  ^  SO  ample  a  manner  and  form  as  any  abbot  or  prior 
&c.  of  any  late  monastery^  abbey,  or  priory  &a,  or  any 
other  or  others,  at  any  time  theretofore  having,  possessing, 
or  seised  of  the  aforesaid  hundreds,  liberties,  &c.,  and  other 
their  premises,  with  their  appurtenances,  or  any  part  there- 
of, ever  had,  held,  used,  or  enjoyed,  or  ought  to  have  had, 
held,  used,  or  enjoyed,  in  or  within  the  aforesaid  hun- 
dreds, liberties,  &c.,  and  other  the  premises  by  the  said 
letters  patent  granted,  or  in  or  within  any  part  thereof, 
by  reason  or  pretext  of  any  charter,  gift,  grant,  or  con- 
firmation, or  any  letters  patent  by  us  or  any  of  our  pro- 
genitors or  predecessors,  late  Kings  or  Queens  of  Eng- 
land, theretofore  had,  done,  or  granted  or  confirmed,  or  by 
reason  or  pretext  of  any  Act  or  Acts  of  Parliament,  and 
BO  fully,  fireely,  and  perfectly,  and  in  so  ample  a  manner 
and  form,  as  we  or  any  of  our  progenitors  and  predeces- 
sors, late  Kings  or  Queens  of  England,  the  aforesaid  hun- 
dreds, liberties,  and  other  the  premises  or  any  part  or 
parcel  thereof,  had  and  enjoyed,  or  ought  to  have  had  and 
enjoyed."' 

The  premises  comprised  in  the  last-mentioned  charter 
were,  shortly  after  the  date  thereof,  conyeyed  by  the  Whit- 
mores  to  the  then  Earl  of  Salisbury,  and  from  him  they 
have  descended  to  the  present  Marquis  of  Salisbury. 

There  are  and  always  have  been  separate  commissions 
of  the  peace  for  the  county  of  Hertford  and  for  the  liberty 
of  St  Alban.  The  justices  appointed  under  the  county 
commission  during  all  such  time  were  authorised  generally 
to  keep  the  peace  in  the  said  county  of  Hertford;  and  the 
commission  contains  these  words — "  as  well  within  liber^ 
ties  as  without;"  and  those  appointed  under  the  liberty 
commission  were  authorised  generally  to  keep  the  peace 
within  the  liberty. 

There  was  also  appointed  exclusirely  for  the  liberty  of 
St.  Alban  a  custos  rotulorum  and  clerk  of  the  peace.  But 
the  coroner  is  not  distinct,  the  county  coroner  acting  in 
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the  liberty ;  but  all  inquests  in  the  liberty  are  paid  for  out  1853. 
of  the  liberty  rates.  And  quarter  sessions  of  the  peace  "were^ 
during  all  such  time  as  last  aforesaid^  regularly  holden  at 
St  Alban  in  and  for  the  liberty;  at  which  appeals  against 
orders  &c.  of  the  liberty  justices  were  heard  and  deter- 
mined; and  at  which  prisoners  committed  for  trial  or  held 
to  bail  by  the  liberty  justices  for  felonies,  misdemeanors, 
&c,  committed  within  the  liberty,  were  indicted  and  tried; 
and  the  jurors,  who  were  empannelled  at  such  quarter 
sessions,  were  summoned  by  the  Marquis  of  Salisbury,  by 
virtue  of  his  office  of  hundredor,  solely  from  within  the 
limits  of  the  said  liberty,  and  under  different  qualifica- 
tions from  jurors  for  the  county.  The  liberty,  during  all 
the  time  last  aforesaid,  claims  to  have  had  a  gaol  delivery 
belonging  to  itself  in  addition  to  its  quarter  sessions.  A 
separate  and  distinct  rate  in  the  nature  of  a  county  rate, 
during  all  the  time  last  aforesaid,  has  for  all  purposes  been 
made  and  levied  within  the  liberty  of  St  Alban;  and  no 
part  of  the  liberty  has,  during  any  part  of  the  time  last 
aforesaid,  in  any  way  contributed  towards  the  county  rate 
for  the  county  of  Hertford,  which  during  all  that  time  has 
been  raised  entirely  from  such  part  of  the  county  of  Hert* 
ford  as  is  not  within  the  limits  of  the  liberty.  The  liberty 
denies  its  liability  for  the  maintenance  of  prisoners  con- 
fined in  the  county  gaol  for  liberty  offences  triable  at  the 
assizes,  either  before  or  after  trial;  but,  by  arrangement 
and  under  protest,  they  have  for  a  few  years  past  paid  out 
of  the  liberty  rate  those  expenses,  as  well  as  the  expenses 
of  prosecuting  such  offenders.^ 

The  house  of  correction  at  St.  Alban's,  in  which  the 
plaintiff  was  imprisoned,  is  not  used  as  a  gaol  or  house  of 
correction  for  the  whole  county  of  Hertford.  It  is  entire- 
ly supported  out  of  rates  raised  in  the  liberty.  [The  case 
also  contained  entries  from  the  minutes  of  the  County 
Quarter  Sessions;  but  as  they  were  not  referred  to  on  the 
argument  of  the  case,  they  are  omitted.] 
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1853.  The  Court  were  to  be  at  liberty  to  draw  any  inference 

of  fact  which  a  jury  might. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  the  circumstances  above  set  forth,  the  plain- 
tiff was  entitled  to  recover  in  this  action  against  the  de- 
fendants. 

If  the  Court  should  be  of  opinion  that  he  was,  then  the 
amount  of  damages  was  to  be  referred  to  arbitration;  but 
if  the  Court  should  be  of  a  contrary  opinion,  then  the 
verdict  found  for  the  plaintiff  was  to  be  set  aside,  and  a 
nonsuit  entered. 

The  case  was  argued  in  the  preceding  Term  (Jan.  19)  by 

WiUea  (Hawkins  with  him)  for  the  plaintiff. — ^The  case 
presents  two  questions  for  the  opinion  of  the  Court :  Firsts 
whether  the  defendants,  as  justices  for  the  county,  had 
jurisdiction  in  the  matter;  and  secondly,  if  they  had,  whe- 
ther they  had  power  to  commit  the  plaintiff  to  the  liberty 
gaol. 

First:  The  assault  was  committed  within  the  liberty  by 
the  plaintiff,  who  resided  out  of  its  limits.  The  defend- 
ants, who  are  stated  to  have  been  justices  for  the  county 
and  also  for  the  liberty,  but  sitting  in  the  county  and  out 
of  the  liberty,  committed  the  plaintiff  to  prison.  Now,  the 
description  of  their  character,  as  being  justices  for  the  li- 
berty, is  immaterial;  for,  as  liberty  justices,  they  could 
not  act  out  of  the  liberty.  They  must,  therefore,  be  con- 
sidered in  their  character  of  county  justices  only;  and  the 
question  is  simply,  whether  the  defendants,  as  such  county 
justices,  had  jurisdiction  here.  The  reasons  against  such  ju- 
risdiction are  few  and  simple.  By  the  charter  of  Edward  4, 
very  peculiar  powers  were  granted  to  the  abbots  of  St.  Al- 
ban,  and,  amongst  others,  the  power  of  appointing  their  own 
justices  of  the  peace.  But,  by  the  27  Hen.  8,  c.  24,  a  2, 
the  power  of  making  justices  was  taken  away  from  all  pri- 
vate individuals,  and  was  vested  in  the  sovereign. 
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It  appears  from  a  reported  decision  which  occurred  be-  1853. 
fore  the  passing  of  that  statute,  that  the  interference  of  a 
county  justice  in  matters  within  the  liberty  was  illegal. 
'^  Where  the  grant  is  that  the  abbot  of  St  Alban  shall 
make  justices  of  peace  there>  and  that  the  other  justices  of 
the  county  shall  not  intermeddle,  there  the  justices  of  the 
county  are  restrained,  so  that  they  cannot  intermeddle 
of  things  within  the  franchise,  and  if  they  do,  it  is  coram 
non  judice:"  Vin.  Abr.  "Justices  of  Peace"  (D)  pL  1,  citing 
20  H.  7,  6,  8,  per  Fineux^  Ch.  And  Viner  has  the  follow- 
ing marginal  note  to  that  case: — "  And  the  grant  was,  that 
the  justices  of  the  franchise  should  have  the  like  authority 
as  the  justices  of  the  county  of  Hertford;  and  per  Fineux^ 
such  general  grant,  referring  to  a  certainty  as  above,  is 
good  in  the  case  of  the  king."'  Whether  this  be  correct  or 
not  is  not  material  here,  as  the  plaintiff  relies  upon  the  27 
Hen.  8,  c.  24,  which  makes  a  special  law  applicable  to  li- 
berties of  this  description.  By  the  17th  section,  it  is  ex- 
pressly enacted,  that  all  justices  to  be  appointed  within 
any  liberty  shall  sit  within  the  liberty;  and  that  no  per- 
son within  the  liberty  shall  be  compelled  to  appear  out  of 
the  liberty  before  any  other  justice.  It  appears,  from  the 
facts  set  forth  at  the  close  of  the  case,  that  the  liberty  of 
St  Alban  falls  within  that  description  of  liberty  which  is 
contemplated  by  the  27  Hen.  8,  c.  24.  A  distinct  rate,  in 
the  nature  of  a  county  rate,  was  levied  within  the  liberty. 
By  the  13  Geo.  2,  a  18,  s,  6,  referring  to  the  J  2  Geo.  2,  c. 
29,  as  to  the  mode  of  collecting  rates,  justices  of  the  peace 
for  liberties,  '^  which  have  commissions  of  the  peace  with- 
in themselves,  and  are  not  subject  to  the  jurisdictions  of 
the  commissions  of  the  peace  for  the  counties  in  which 
such  liberties  lie,"'  had  the  same  power  granted  to  them  in 
collecting  rates  as  the  justices  for  the  county  had  in  col- 
lecting county  rates. 

Secondly,  assuming  the  defendants  to  have  had  jurisdic- 
tion to  hear  the  case,  they  had  no  power  to  commit  the 
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^B53.  plaintiff  to  the  house  of  correction  of  the  liberty  of  St.  Al- 
ban.  The  27th  section  of  the  9  Geo.  4,  c  31,  by  which 
persons  committing  a  common  assault  may  be  fined  by  the 
justices,  empowers  the  justices,  in  case  of  the  nonpayment 
of  the  fine,  to  commit  the  offender  "  to  the  common  gaol 
or  house  of  correction."  By  this  was  intended  the  gaol  or 
house  of  correction  of  the  place  within  the  jurisdiction 
in  which  the  justices  are  acting.  It  would  be  an  act 
of  injustice  to  impose  expenses  properly  belonging  to  the 
county  upon  the  inhabitants  of  the  liberty.  In  Bla.  Com. 
by  Stephens,  voL  8,  p.  209,  after  referring  to  the  various 
statutes  by  which  the  expenses  attendant  upon  gaols  are 
regulated,  it  is  said,  "  It  thus  appears  that  the  expenses 
connected  with  gaols  are,  in  general,  to  be  defrayed  at  the 
public  charge  of  the  county  or  town  to  which  they  respec- 
tively belong."  And,  in  treating  of  the  house  of  correction 
by  way  of  distinction  from  the  common  gaol,  it  is  said, 
at  page  207,  "  These  houses  of  correction  (which  were  first 
established,  as  it  would  seem,  in  the  reign  of  Elizabeth) 
were  originally  designed  for  the  penal  confinement  (after 
conviction)  of  paupers  refusing  to  work,  and  other  persons 
falling  under  the  legal  description  of  vagrant  And  this 
was,  at  first,  their  only  application;  for,  in  other  cases,  the 
common  gaol  of  the  county,  city,  or  town,  in  which  the  of- 
fence was  triable,  was  (generally  speaking)  the  only  legal 
place  of  commitment"  (a).  By  the  15  Qeo.  2,  c.  24,  the 
justices  of  a  liberty  were  empowered  to  commit  offenders 
to  the  house  of  correction  for  the  county.  But  that  pri- 
vilege is  granted  on  the  ground  that  the  inhabitants  of  the 
liberty  contribute  to  the  county  rates:  Rex  v.  Amo8{b). 
The  defendants,  therefore,  had  no  jurisdiction  over  this 
offence;  and  if  they  had,  they  were  not  empowered  to 
commit  the  plaintiff  to  the  house  of  correction  of  the  li- 
berty. 

(a)  6  Geo.  1,  c.  19.  (i)  2  B.  &  AW.  633. 
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ChanneUy  Serjt,  (Lttsh  with  him)  contr^. — The  commis- 
sion under  which  the  defendants,  as  justices  of  the  county, 
acted,  gave  them  authority  to  act  as  well  within  the  liber- 
ty as  without;  and  the  commission  of  the  liberty  justices 
does  not  contain  any  non-intromittant  clause,  and,  conse- 
quently, does  not  give  them  exclusive  jurisdiction:  Blank- 
ley  V.  Winstardey  (a),  Rex  v.  Saimbury  (6),  Bates  v.  Win- 
Stanley  (c).  These  cases  establish  the  proposition  that,  in 
the  absence  of  such  a  clause,  it  must  be  presumed  that 
the  concurrent  jurisdiction  existed.  Assuming,  therefore, 
that  by  the  charter  of  Edward  4  the  Crown  granted  to 
the  Abbot  of  St.  Alban  the  power  of  creating  justices 
possessing  exclusive  jurisdiction,  the  27  Hen.  8  vest- 
ed that  power  again  in  the  Crown.  By  the  31  Hen.  8, 
c  13,  abbeys  were  abolished;  and  by  the  32  Hen.  8,  c. 
20,  the  franchises  which  had  been  enjoyed  by  the  late 
owners  of  such  houses,  were  revived  and  were  revested 
in  the  Crown.  It  is  doubtful  whether,  since  the  27 
Hen.  8,  a  24,  s.  2,  the  Crown  can  delegate  to  a  subject 
the  power  of  appointing  a  justice  of  the  peace.  It  is 
laid  down  that  "justices  of  the  peace  can  only  be  appoint- 
ed by  the  king's  commission,  and  such  commission  must 
be  in  his  name:''  Bac.  Abr.  "Justices  of  Peace"(C),  Com. 
Dig.  "  Justices  "  (A.  1).  But,  be  this  as  it  may,  the  Crown 
has  not*granted  such  a  privilege  in  this  case.  The  plain* 
tiff's  argument  is  chiefly  founded  upon  the  17th  section  of 
the  27  Hen.  8,  a  24,  "  An  Act  for  recontinuing  Liberties  in 
the  Crown ;"  and  it  is  contended  that  the  17th  section  in  ef- 
fect contains  the  non-intromittant  clause,  and  that  it  gives 
exclusive  jurisdiction  to  justices  of  the  liberty.  It  cannot 
be  contended  that  the  charter  of  Edward  4  is  still  in  force. 
Now,  the  1 7th  section  has  no  such  effect  The  1 6th  section  is 
restrictive.  The  17th  section  provides,  that  no  person  re- 
siding within  the  liberties  shall  be  compelled  to  appear 
out  of  the  said  liberties  before  any  other  justice     If  ex- 


1853. 


(a)  3  T.  R.  279.         (b)  4  T.  R  451.         (c)  4  M.  &  Selw.  429. 
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1863.  press  words  are  required  in  a  charter  to  take  away  the  ju- 
risdiction of  the  county  justices,  such  words  are  equally 
necessary  in  an  Act  of  Parliament  to  produce  the  same  re- 
sult. But  the  commission  under  which  the  defendants 
acted  gives  them  authority  to  act  as  well  within  as  with- 
out the  liberty.  The  charter  of  Edward  4  is  out  of  the 
question.  The  abbey  was  dissolred  by  the  statute  of  Hen.  8. 
The  right  of  the  abbots  to  appoint  justices  of  their  own 
was  not  appurtenant  to  the  abbey,  and  therefore  the  right 
which  was  vested  in  the  Crown  by  the  27  Hen.  8,  c  24, 
was  not  transferred  to  the  Whitmores  and  to  their  descend- 
ants by  the  grant  of  James  I.  There  is  nothing  in  that 
grant  to  sanction  the  inference  that  the  Crown  intended 
to  preserve  the  exclusive  jurisdiction  of  the  liberty  justices, 
and  to  oust  the  jurisdiction  of  the  county  justices.  The 
grantees  of  the  Crown  might  define  the  limits,  provided 
they  did  so  in  conformity  with  the  provisions  of  the  27 
Hen.  8,  c.  24.  But  the  jurisdiction  of  the  county  justices 
could  not  be  taken  away,  except  by  express  words.  There 
is  no  provision  either  in  the  statutes  or  in  the  grant  which 
has  that  effect 

Secondly,  assuming  that  the  defendants,  as  county  jus- 
tices, had  concurrent  jurisdiction  with  the  liberty  justices, 
they  had  power  to  commit  to  the  house  of  correction  of 
the  liberty.  The  offence  for  which  they  committed  the 
plaintiff  took  place  within  the  liberty.  The  justices  of  the 
liberty  would  have  had  the  power,  and  as  against  the 
county  justices  the  former  have  no  jurisdiction.  By  the 
9  Geo.  4,  a  31,  under  which  the  information  was  laid,  jus- 
tices are  empowered  to  commit  either  to  the  common  gaol 
or  to  the  house  of  correctioa  Several  statutes  have  been 
passed  having  reference  to  the  place  to  which  offenders  are 
to  be  committed.  See  Baa  Abr  "QmI"{(J).  It  is  not  neces- 
sary, however,  that  the  defendants  should  rely  upon  any 
other  enactment  than  that  of  the  27  Geo.  3,  c.  11  (a),  for 

(a)   27  Geo.  3,  c.  11,  enacts,     justice  or  justices  of  the  peace^ 
<*  That  it  shall  be  lawM  for  any     within  his  or  their  respective  ju- 
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that  statute;  after  inciting  the  6  Geo.  1,  c.  19,  and  that  ^2?^ 
doubts  had  arisen  as  to  the  power  of  justices  to  commit 
offenders  to  the  common  gaol  or  bouse  of  correction,  ex- 
pressly enacts  that  theymay  commit  to  either  place  "within 
their  respective  jurisdictions."  Here  the  offence,  though 
committed  within  the  liberty,  was  one  over  which  the 
county  justices  had  jurisdiction ;  and  consequently  they 
were  lawfully  empowered  to  commit  the  plaintiff  to  the 
liberty  house  of  correction:  Rex  v.  Amos,  Jones  v.  WU- 
liams  (a). 

WiUeSj  in  reply,  cited  4  Inst  204,  and  also  relied  upon 
the  J  6th  and  17th  sections  of  the  27  Hen.  8,  c.  24,  as  ex- 
cluding the  jurisdiction  of  the  county  justices  in  matters 
to  which  the  jurisdiction  of  the  liberty  justices  extended. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  6.  (after  stating  the  facts  as  hereinbefore  set  out, 
his  Lordship  proceeded) — ^There  are  two  questions  in  this 
case:  First,  whether  the  defendants,  as  justices  of  the  coun- 
ty of  Herts,  had  jurisdiction  over  an  offence  committed  in 
the  liberty  of  St.  Alban  ;  secondly,  whether,  on  a  convic- 
tion for  that  offence,  they  had  a  power  to  commit  to  the 
liberty  house  of  correction. 

We  are  of  opinion  in  favour  of  the  defendants  on  both 
points. 

The  defendants  were  appointed  justices  for  the  county 
under  a  commission,  which  gives  them  authority  to  act  as 

risdictions,  to  commit,  either  to  charged  with   or    convicted    of 

the  common  gaol  or  to  any  house  small  offences,  as  by  any  law  now 

of  correction  within  his  or  their  in  force,  or  hereafter  to  he  made, 

respectivejarisdiction8,a8to8nch  he  or  they  is  or  are  or  shall  he 

justice  or  justices  shall  seem  most  authorised  to  commit  to  the  com- 

proper,  such  vagrants  and  other  mon  gaoL" 

criminals^  offenders,  and  persons  (a)  3  B.  &  C.  762. 
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^68^  such  "within  liberties  and  without;'"  therefore  they  had 
authority  within  the  liberty  of  St.  Alban,  unless  their 
authority  was  taken  away  by  the  express  provisions  of 
the  charter  constituting  the  liberty  or  some  Act  of  Par- 
liament :  BlarMey  y.  Winstanley  (a),  Rex  v.  Saiwhury  (b\ 
Bates  y.  Winstanley  (c).  The  commission  under  which  the 
justices  of  the  liberty  act,  and  which  is  set  out  in  the  case, 
does  not  give  them  e^rc^tmt;^  jurisdiction  within  the  liberty. 
But  the  charter  of  2  Edw.  4  granted  to  the  abbot  and  con- 
vent of  St.  Alban  (inter  alia),  that  they  and  their  suc- 
cessors by  their  letters  patent  might  constitute  and  assign 
justices  of  the  peace  within  the  liberty,  with  a  non-intro- 
mittant  clause  prohibiting  the  justices  of  the  county  and 
all  other  justices  in  anywise  to  interfere.  The  justices  of 
the  peace  appointed  by  the  abbot  and  convent  under  the 
charter  would  undoubtedly  have  had  exclusive  jurisdic- 
tion within  the  liberty;  but  then  came  the  stat  27  Hen. 
8,  a  24,  s.  %  which  put  an  end  to  the  powers  of  all  granj^ees 
of  liberties  to  make  (inter  alia)  justices  of  the  peace,  and 
enacted  that  all  such  justices  should  thereafter  be  made 
by  letters  patent  under  the  Great  Seal 

The  power,  therefore,  of  the  abbot  and  convent  ceased 
after  this  Act,  and  justices,  constituted  by  the  Crown  by 
letters  patent,  would  have  no  exclusive  jurisdiction,  un- 
less their  patents  gave  it  them  (which  the  patents  to  the 
justices  of  the  liberty  do  not),  or  unless  there  is  some  l^s- 
lative  provision  expressly  or  impliedly  to  that  effect. 

The  17th  section  of  the  statute  27  Hen.  8  is  suggested, 
on  the  part  of  the  plaintiff,  to  have  this  effect. 

The  16th  section  had  provided,  that  the  justices  ap- 
pointed by  the  Crown  should  have  power  to  hold  their 
sessions  and  do  and  execute  all  other  things  within  the 
liberty,  as  any  other  justices  of  the  peace  in  any  shire. 
This  clause  gives  them  no  exclusive  jurisdiction. 

The  17th  section  provides,  that  all  justices  of  the  peace 
thereafter  to  be  made  by  the  Crown  shall  sit  and  hold 

(a)  3  T.  R  279.         (h)  4  T.  R  451.         (c)  4  M.  &  Selw.  429. 
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their  sessions  in  the  same  places  as  the  justices  of  the  li-  1803. 
berty  commonly  used;  and  that  no  person  or  persons  withr 
in  the  said  liberties  or  any  of  them  shall  be  thereafter 
in  anywise  compelled,  by  authority  of  this  Act,  to  appear 
out  of  the  said  liberties  before  any  other  justice  of  assize, 
gaol  delivery,  or  of  the  peace,  than  before  such  justices  as 
shall  be  named  and  assigned  to  sit  and  be  by  the  King's 
Highness,  his  heirs,  and  successors,  within  the  said  liber- 
ties in  form  above  said.  This  clause,  according  to  its  ex- 
press terms,  only  protects  the  inhabitants  from  being  called 
on  to  appear  out  of  the  liberties,  but  it  does  not  prohibit 
the  county  justices  from  inquiring  (as  the  charter  of  Ed- 
ward 4  did)  of  an  offence  committed  within  the  liberty, 
either  by  express  words  or  by  necessary  implication. 

After  the  passing  of  this  Act,  then,  the  Crown  might 
clearly  appoint  justices  for  the  county,  who  might  exer- 
cise jurisdiction  over  the  liberty,  so  long  as  the  provisions 
of  the  27  Hen.  8  were  not  violated.  Then  followed  the 
statute  81  Hen.  8,  c.  13,  which  enacts  that  the  King  should 
enjoy  all  the  privileges  and  franchises  appertaining  to  the 
then  dissolved  monasteries,  or  those  that  should  be  there- 
after dissolved,  in  as  large  and  ample  a  manner  as  the  ab- 
bots had  held,  or  ought  to  have  held,  the  same  at  the  time 
of  their  cominy  to  the  Kvngs  hands;  and  it  was  enacted  that 
they  should  be  under  the  order  of  the  Court  of  Augmentar 
tions.  After  the  passing  of  this  Act,  namely,  on  the  5th 
of  December,  1539,  the  dissolution  of  the  Abbey  of  St 
Alban  took  place;  and  then,  by  an  Act  passed  in  the 
32  Hen.  8,  a  20,  after  reciting  that  the  liberties,  &c.,  of 
divers  monasteries  had  been  by  divers  statutes  assigned  to 
the  King's  Court  of  Augmentations ;  but  that  by  these  sta- 
tutes it  was  not  fully  declared  how  and  by  what  special 
ofBcers  the  liberties,  &;c.,  which  the  late  owners  had  exer- 
cised, should  be  ordered  and  exercised,  it  was  enacted,  that 
the  same  liberties,  franchises,  and  temporal  jurisdictions, 
which  the  late  owners  had  exercised  lawfully  by  themselves, 

ii2 
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18&3.  ^  or  by  their  officers  or  ministers,  or  might  have  exercised, 
within  three  months  next  before  the  site  came  to  the  hands 
of  the  Crown,  should  be  revived  in  the  King's  hands,  and 
be  in  the  rule,  order,  and  governance  of  the  Court  of  Aug- 
mentations; and  that  the  same  liberties,  franchises,  and 
temporal  jurisdictions  should  be  used  and  exercised,  to  all 
intents  and  purposes,  by  such  stewards,  bailiffs,  and  other 
officers  and  ministers  as  the  King  should  appoint,  in  like 
manner  as  they  were  lawfully  exercised  by  their  ministers 
before  they  came  to  the  hands  of  the  Crown ;  and  that  the 
same  stewards,  &c.  should  account  for  the  revenues  in  the 
Court  of  Augmentations. 

No  question  arises  in  this  case,  whether  the  right  of  ap- 
pointing justices  of  the  peace  for  the  liberty  was  revived, 
by  the  operation  of  the  Acts  81  Hen.  8  and  32  Hen.  8,  in 
the  grantee  of  the  Crown  of  the  liberty,  namely,  the  Whit- 
mores  first,  and  afterwards  the  Marquis  of  Salisbury.  No 
such  question,  indeed,  could  be  made,  for  the  statute  32 
Hen.  8,  revived  those  rights  only  in  the  Crown  which  the 
abbot  had  lawfully  exercised  within  three  months  before 
the  site  of  the  Abbey  of  St.  Alban  came  to  the  Crown,  and 
the  right  of  the  abbot  to  the  appointment  of  justices  was 
.taken  away  by  the  27  Hen.  8.  Then  it  was  said,  the  ef- 
fect of  the  latter  statute,  the  32  Hen.  8,  is  to  give  to  the 
justices  for  the  liberty,  when  appointed  by  the  Crown,  the 
same  exclusive  jurisdiction  which  those  appointed  by  the 
.abbot  had,  whilst  he  lawfully  exercised  the  power  of  ap- 
rpointment.  But  we  are  all  of  opinion  that  this  statute  does 
not  apply  to  justices  of  the  peace  appointed  by  the  Crown 
^er  the  passing  of  that  Act;  for  the  Act  applies,  as  be- 
fore observed,  only  to  such  liberties,  privileges,  franchises, 
and  temporal  jurisdiction  as  the  abbots  had,  used,  and  ex- 
ercised, or  might  have  lawfiilly  done,  within  the  said  limit 
of  three  months ;  and  the  abbots  did  not  and  could  not  have 
lawfully  exercised,  hy  justices  appointed  by  them,  any  ju- 
risdiction within  the  liberty,  inasmuch  as  they  were  pre- 
vented by  the  27  Hen.  8. 
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The  only  object  of  the  Act  appears  to  have  been  the  col-        1853. 
lecting  of  the  revenue,  and  it  applies  to  the  officers  con- 
cerned in  its  receipt 

The  defendants  having,  therefore,  as  county  magistrates, 
a  jurisdiction  over  the  offence  though  committed  in  the 
liberty,  the  only  remaining  question  is,  whether  they  could 
lawfully  commit  for  that  offence  to  the  liberty  house  of 
correction. 

By  the  9  Geo.  4,  c.  31,  s.  27,  under  which  Act  this  in- 
formation was  laid,  the  justices  may  commit,  if  the  fine 
and  costs  are  not  paid  as  ordered,  to  the  gaol  or  house 
of  correction.  No  reliance,  however,  was  placed  on  those 
precise  words  by  my  Brother  Gliannell,  in  his  able  argu- 
ment before  us.  But  he  contended,  that  the  power  was 
given  by  the  Act  27  Geo.  3,  c.  11,  which  provides  "that 
it  shall  be  lawful  for  any  justice  or  justices  of  the  peace, 
within  his  or  their  respective  jurisdictions,  to  commit, 
either  to  the  common  gaol  or  to  any  house  of  correction 
within  his  or  iheir  respective  jurisdictions^  as  to  such  justice 
or  justices  shall  seem  most  proper,  such  vagrants  and  other 
criminals,  offenders,  and  persons  charged  with  or  convicted 
of  small  offences,  as  by  any  law  now  in  force,  or  hereafter 
to  be  made,  he  or  they  is  or  are  or  shall  be  authorised  to 
commit  to  the  common  gaol." 

We  think  that  the  defendants  were  justified  under  this 
enactment  The  house  of  correction  for  the  liberty  is 
locally  within  the  jurisdiction  of  the  county  magistrates, 
for  they  have  concurrent  jurisdiction  over  the  liberty  with 
the  liberty  magistrates,  and  therefore  the  case  falls  within 
the  words  of  the  Act ;  and  besides,  it  is  highly  reasonable 
that  those  who  have  committed  offences  in  the  liberty 
should  be  punished  at  the  expense  of  the  liberty.  We  see 
no  reason  to  believe  that  the  legislature  meant  to  confine 
the  power  of  commitment  to  those  houses  of  correction  of 
which  the  committing  magistrates  have  the  superintend- 
ence and  control. 
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The  ma^trates  had  performed  their  duty  by  hearing 
and  deciding  the  case^  and  as  soon  as  a  conyiction  took 
place  they  were  functi  officio. 

For  these  reasons,  we  think  that  the  defendants  had, 
as  county  justices,  jurisdiction  oyer  the  offence  and  the 
offender,  and  were  justified  in  committing  him  to  the 
liberty  house  of  correction.  Therefore  the  yerdict  must 
be  entered  for  them. 

It  will  be  obseryed,  that  we  place  no  reliance  on  the 
seyeral  instances  of  the  exercise  of  the  jurisdiction  of  the 
county  magistrates  oyer  matters  arising  within  the  liberty. 
It  is  therefore  unnecessary  to  adyert  to  them. 

Verdict  for  the  defendants. 


Feb.  12. 


Tanneb  V,  WooLMEB  and  Another. 

xN  this  case  the  declaration  was  upon  an  agreement  un- 
der seal,  made  between  the  plaintiff  and  the  defendants. 


The  plaintiff 
and  tile  defend- 
ants being  mem- 
ben  of  tiie  com- 
mittee of  a  projected  Railway  Company,  by  an  agreement  nnder  seal,  which  recited  that  dirers 
debts  and  liabilities  had  been  incurrcMl,  and  that  it  was  probable  that  fiirther  disputes  would  arise 
respecting  the  liability  of  the  members  and  the  committee  of  management;  and  that  the  plaintiff^ 
being  desirous  of  bemg  reliered  from  all  sach  questions  and  disputes,  had  proposed  to  contribute 
and  pay  a  certain  sum  to  the  defendants  towards  the  payment  of  these  chains,  upon  their  agreeing 
to  indemnify  him  in  the  manner  therein  mentioned,  and  to  guarantee  him  that  the  sums  mention- 
ed in  the  &nX  schedule  to  tiie  agreement  had  been  paid :  the  defendants  guaranteed  that  the 
sums  mentioned  in  the  first  schedule  had  been  paid;  and  also,  ^  that  they  would  indemnify  and 
■are  hannless  tiie  plaintiff  from  all  claims  expressly  mentioned  and  referred  to  in  the  second 
schedule,  and  from  all  costs,  damages,  and  expenses  which  he  mi^t  sustain  or  be  put  to  by  reason 
thereof^  and  at  their  own  costs  and  charges  defend  him  against  dl  actions  and  suits  which  should 
be  commenced  or  prosecuted  against  him  for  the  recorery  thereof  or  any  part  or  parts  thereo£** 
After  the  making  of  this  agreement,  an  order  was  obtained  in  the  Court  of  Chimceiy,  under  the 
y^inding-up  Act  (11  &  12  Vict,  c  45),  for  winding  up  the  a&irs  of  the  Company.  The  pfadnttff 
was  adjudged  to  be  a  contributory;  and  a  certain  sum  was  directed  to  be  collected,  such  sum  being 
composed  of  one  of  the  sums  mentioned  in  the  aecond  schedule  to  the  agreement,  and  the  rest  of  it 
consisting  of  costs  and  expenses  occasioned  by  and  incidental  to  the  proceedings  under  the  Wind- 
ing-up Act.  The  plaintiff,  baring  been  ordered  to  pay  a  certain  proportion  of  the  sum  directed  to 
be  collected,  and  haying  paid  the  same,  brought  an  action  against  the  defendants  under  the  agree- 
ment:— Held,  that  tiie  agreement  merely  protected  the  pkintiff  against  the  cUims  mentioned  in 
the  schedules,  and  aoainst  the  costs  and  expenses  to  which  the  plaintiff  might  be  put  by  reason  of 
the  enforcement  of  those  daims ;  and  consequentiy,  that  the  plaintiff  was  not  entitied  to  recorer 
beyond  the  amount  of  the  sum  mentioned  in  the  second  schedule,  and  which  was  included  in  the 
amount  directed  to  be  collected;  and  that  the  costs  and  expenses  which  he  had  been  ompdled  to 
pay  were  not  of  the  character  contemplated  by  the  agreement,  and  could  not  be  recoTered  by  him 
from  the  defendants. 
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dated  the  30th  of  March,  1849,  and  was  founded  upon  a  ^  18A3. 
covenant  contained  therein,  whereby  the  defendants  cove- 
nanted to  indemnify  the  plaintiff  against  certain  claims 
mentioned  in  a  schedule,  and  all  costs,  damages,  and  ex- 
penses, which  he  might  sustain  or  be  put  to  by  reason 
thereof,  and  at  their  own  costs  to  defend  him  against  all 
actions  and  suits  which  should  be  commenced  or  prose- 
cuted against  him  for  the  recovery  thereof  or  any  part  or 
parts  thereof  The  defendants  paid  1002.  into  Court,  and 
denied  further  liability. 

It  appeared  at  the  trial,  before  Martin,  B.,  at  the  Middle- 
sex Sittings  in  last  Michaelmas  Term,  from  the  recitals  in 
the  agreement,  that  the  plaintiff  and  the  defendants  and 
some  other  persons  had  been  members  of  a  committee  of 
management  for  the  promotion  of  a  railway,  to  be  called 
"  The  Direct  Exeter,  Plymouth,  and  Devonport  Railway,"' 
and  had  incurred  divers  debts;  that  part  of  those  debts 
had  been  paid,  which  were  set  forth  in  the  first  schedule 
to  the  agreement;  and  that  the  debts  claimed  to  be  due, 
which  remained  unpaid,  were  set  forth  in  the  second  sche- 
dule. The  agreement  then  went  on  to  recite,  that  disputes 
had  arisen  and  were  likely  to  arise  respecting  the  liabili- 
ties of  the  members  of  the  committee  to  the  payment  of 
the  debts  mentioned  in  the  second  schedule;  and  that  the 
plaintiff,  being  desirous  of  being  relieved  from  such  dis- 
putes, had  proposed  to  contribute  the  sum  of  226Z.  towards 
the  payment  of  such  of  those  debts  as  ultimately  should  be 
found  to  be  due,  and  to  pay  the  same  to  the  defendants,  on 
their  agreeing  to  indenmify  him  in  manner  therein  men- 
tioned, and  to  guarantee  him  that  the  sums  mentioned  in 
the  first  schedule  had  been  paid.  The  agreement  then  pro- 
ceeded to  guarantee  that  the  sums  mentioned  in  the  first 
schedule  had  been  paid,  "  and  also  that  they,  the  defend- 
ants, would  indemnify  and  save  harmless  the  plaintiff  from 
all  claims  expressly  mentioned  and  referred  to  in  the  second 
schedule,  and  from  all  costs,  damages,  and  expenses  which 
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^^^^'  ^  he  might  sizstain  or  be  put  to  by  reason  thereof,  and  at 
their  own  costs  and  charges  defend  him  against  all  actions 
and  suits  which  should  be  commenced  or  prosecuted  against 
him  for  the  recovery  thereof  or  any  part  or  parts  thereof" 
It  further  appeared,  that,  on  the  11  th  June,  1849,  a 
gentleman  named  Ellis,  who  was  also  a  member  of  the 
committee,  petitioned  for  and  procured  an  order  from  the 
Court  of  Chancery  under  the  Winding-up  Act  (II  &  12 
Vict.  c.  45),  for  the  winding  up  of  the  affairs  of  the  Com- 
pany. The  defendants  endeavoured,  but  without  success, 
to  obtain  the  control  of  this  petition ;  and  ultimately  an 
official  manager  was  appointed,  and  a  final  order  made  by 
the  Master  on  the  17th  August,  1852.  In  the  course  of 
the  proceedings  the  plaintiff  was  adjudged  to  be  a  contri- 
butory ;  and,  by  the  final  order,  a  sum  of  upwards  of  30002. 
was  directed  to  be  collected.  This  sum  was  composed  of 
one  debt  only,  which  was  mentioned  in  the  second  schedule, 
and  all  the  residue  consisted  of  the  costs  and  expenses  oc- 
casioned by  and  incidental  to  the  proceedings  under  the 
Winding-up  Act.  The  plaintiff  was  ordered  to  contribute 
3967.  towards  the  sum  so  directed  to  be  collected;  and 
having  paid  this  sum,  he  brought  the  present  action,  in- 
sisting that  he  was  entitled  to  be  indemnified  against  the 
payment,  by  virtue  of  the  covenant  above  mentioned.  The 
defendants  paid  lOOl  into  Court  in  order  to  cover,  and 
which  in  fact  considerably  more  than  covered,  all  of  the 
debts  mentioned  in  the  final  order,  which  the  plaintiff  was 
compelled  to  pay;  and  the  question  was,  whether  the  de- 
fendants, by  virtue  of  the  covenant  contained  in  the  agree- 
ment of  the  30th  March,  1849,  were  bound  to  indemnify 
the  plaintiff  against  the  payment  which  he  was  compelled 
to  make,  by  virtue  of  the  final  order,  in  respect  of  the  costs 
and  expenses  occasioned  by  and  incidental  to  the  proceed- 
ings under  the  Winding-up  Act.  The  learned  Judge  was 
of  opinion  that  the  covenant  in  question  did  not  extend 
to  indemnify  the  plaintiff  against  this  payment,  and  the 
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plaintiff  was  nonsuited,  with  leave  given  to  move  to  enter        1853. 
a  verdict  for  him  for  the  amount  paid  under  the  above 
final  order  less  the  sum  of  lOOt  paid  into  Court. 

A  rule  nisi  was  accordingly  obtained  by  the  Attorney- 
Oeneral. 

In  last  Term  (Jan.  21),  Crowdermd  Butt  shewed  cause, 
and  Barstow  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  R  (after  stating  the  pleadings  and  facts,  as  be- 
fore set  out,  his  Lordship  proceeded) — We  are  of  opinion 
that  my  ruling  at  the  trial  was  correct. 

Upon  reference  to  the  Winding-up  Act,  it  clearly  ap- 
pears that  the  proceedings  under  it  are  to  be  originated 
by  persons  called  "  contributories  "  (sect  5).  These  per- 
sons are  defined  by  the  interpretation  clause  (sect.  3)  to 
be  "  all  members  of  the  Company,  and  all  persons  liable  to 
contribute  to  the  debts  thereof"  The  very  opposite  class 
of  persons  are  "  the  creditors  of  the  Company,"'  who,  in  the 
same  clause,  are  declared  to  include  all  persons  having  any 
debts  or  demands  enforceable  against  the  Company,  and 
are  such  persons  as  are  mentioned  in  the  schedule  to  the 
agreement  of  the  30th  March,  1849. 

The  main  obje<5t  of  the  Act  was  to  enforce  a  fair  and 
equal  contribution  towards  the  payment  of  the  creditors 
of  the  Company  or  body,  from  all  the  contributories;  and 
Mr.  Ellis  presented  and  prosecuted  the  petition,  in  the 
present  instance,  to  effect  this  object  The  payment  which 
the  plaintiff  was  compelled  to  make,  and  in  respect  of  which 
he  now  claims  to  be  indemnified,  was  in  respect  of  the  costs 
and  expenses  to  which  he  was  put  by  reason  of  the  pro- 
ceedings in  Chancery  of  Mr.  Ellis,  and  not  in  respect  of 
any  costs  and  expenses  to  which  he  was  put  by  reason  of 
the  claims  mentioned  in  the  schedule  to  the  agreement. 
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^53^  He  might  well  have  been  subjected  to  the  whole  of  these 
Chanceiy  expenses^  notwithstanding  that  eyeiy  one  of  the 
debts  mentioned  in  the  schedule  had  been  paid;  and  if 
there  be  any  error  or  mistake  in  this  respect  as  r^ards 
him,  it  is  an  error  not  cognizable  by  us.  It  is  veiy  pro- 
bable, that  if  the  plaintiff  had  had  his  attention  directed 
to  the  Winding-up  Act,  he  would  have  insisted  upon 
being  indemnified  against  the  consequences  of  proceed- 
ings under  it,  and  that  the  defendants  would  in  all  prob- 
ability have  agreed  to  it;  but  it  is  beyond  the  power 
of  the  Court  to  remedy  an  omission  of  this  kind.  Their 
duty  is  merely  to  give  the  proper  legal  construction 
to  the  agreement  actually  made  by  the  parties;  and  in 
our  opinion,  in  the  present  instance,  it  only  extends  to 
protect  the  plaintiff  against  the  claims  mentioned  in  the 
schedule,  and  the  costs  and  expenses  to  which  the  plain- 
tiff might  be  put  by  reason  of  the  direct  enforcement  of 
this  claim.  The  costs  and  expenses  which  the  plaintiff 
has  been  compelled  to  pay  are  not  of  this  description,  but 
of  quite  a  different  character,  and  in  our,  judgment  are 
not  covered  by  the  indemnity  in  question. 

For  these  reasons,  we  think  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


This 
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186a. 

SOOTT  V.  A  VERY.  »  r   ,  « 

Fib.  IS. 

Avery  r.  Scott. 

was  an  action  upon  tliree  several  policies  of  in-  The  plaintiff 
surance.  ^^  *°®  defimd- 

aot  were  mem- 

The  first  count  of  the  declaration  stated,  that  the  plain-  beriof«nin*ur- 
tiff  and  defendant,  before  and  at  the  time  when  the  policy  tion,  and  by 
of  insurance  hereinafter  mentioned  was  entered  into,  were,  of  ^^t  Sodcty' 
with  other  persons,  members  of  an  association  called  the  /*T^^f^ 
Newcastle  General  A.  1 .  Insurance  Association;  and  that  the  the  aum  to  be 
plaintiff,  on  the  20th  of  February,  1851,  caused  to  be  made  AMocution  to 
between  the  plaintiff  and  defendant  and  the  other  members  ^b^fo^y 

loaa  or  damage 
BhoaId«  in  the  fint  instance,  be  ascertained  and  settled  by  the  committee;  and  the  sobering  member,  if 
he  amed  to  accept  snch  sum  in  full  satis&ction  of  his  claim,  should  be  entitled  to  demand  and  sue 
for  the  same  as  soon  as  the  amount  to  be  paid  has  been  ascertained  and  settled,  bat  not  before,  which 
could  only  be  churned  according  to  the  customary  mode  of  payment  in  use  by  the  Society;  and  if  a 
difference  should  arise  between  the  committee  and  any  sufferuiB  member  rektiTe  to  the  settJing  of  any 
loss  or  damage,  or  to  a  claim  for  average,  or  any  other  matter  relating  to  the  insurance,  that  arUtraton 
should  be  selected  out  of  certain  persons  named  in  the  rule,  and  that  they  should  settle  the  claims  and 
natters  in  dispute  according  to  die  rules  and  customs  of  the  club.  The  rule  also  provided,  that  no 
member,  who  refused  to  accept  the  amount  of  any  loss  as  settled  by  the  committee  in  manner  speci- 
fied in  tvSa  satisfection  of  such  loss,  should  be  entitled  to  maintain  any  action  at  law  or  suit  in  equity 
on  his  policy,  until  the  matters  in  dispute  should  have  been  referred  to  and  decided  by  arbitrators 
appointed  as  therein  specified,  and  then  only  for  such  sum  as  the  arbitrators  should  award;  and  that 
the  obtaining  the  decision  of  such  arbitrators  on  the  matters  and  daim  in  dispute  was  thereby  de- 
clared to  be  a  condition  precedent  to  the  riffht  of  any  member  to  maintain  any  such  action  or  suit. 
The  phuntiff  effected  an  insurance  upon  a  ship  in  which  he  was  interested  with  the  Association,  and 
by  the  policy  it  was  expressly  stated  that  all  rules  and  resulatious  of  the  Association  should  be  bind- 
ing upon  the  assured  and  assurers  as  effectively  as  if  such  rules  were  inserted  in  the  policy. 

To  an  action  by  the  plaintiff  against  the  defendant,  as  one  of  the  underwriters,  to  recover  from  him 
compensation  for  the  loss  of  the  vessel,  which  loss  took  place  during  the  period  covered  by  the  policy, 
the  defendant  pleaded,  setting  out  the  above  rule  of  the  Association,  and  alleging  that,  b^re  ac- 
tion brought,  the  committee  ascertained  and  settled  the  sum  to  be  paid  to  the  phuntiff  for  the  loss; 
that  the  plaintiff  was  dissatisfied  with  the  settlement;  and  that  the  defendant  and  the  committee  had 
always  been  ready  and  willing  to  refer  the  said  matters  m  difference  relating  to  the  said  insurance 
to  arbitration,  and  to  have  the  loss  ascertained  and  settled  by  aibitrators  according  to  the  intention 
of  Hm  said  rule;  but  that  the  plaintiff  was  not  ready  and  willing  to  do  so;  and  that  the  said  loss  had 
not  been  so  setUed: — Htid^  in  the  Exchequer,  that  the  rule  relied  upon  was  void,  as  an  attempt  to 
oust  Uie  superior  Courts  of  their  jurisdiction ;  and  therefore  that  the  plea  was  bad. 

Held^  also,  that  a  similar  plea,  setting  out  the  rule,  and  stating  that  the  committee  proceeded  to 
ascertain  the  loss,  but  that  a  dispute  having  arisen  between  the  plaintiff  and  the  committee  reUt- 
ing  to  the  insurance,  the  loss  had  never  been  fixed  by  them,  although  they  and  Uie  defendant  had 
always  been  ready  and  willing  to  refer  the  matters  rehiting  to  the  insurance  to  arbitration,  but  that  the 
plaintiff  would  not,  and  that  the  loss  had  never  been  so  ascertained,  was  bad  for  the  same  reason. 

HeUL,  in  the  Exchequer  Chamber,  reversing  the  judsment  of  the  Court  of  Exchequer,  that  although 
an  agreement  which  ousts  the  superior  Courts  of  their  jurisdiction  is  illegal  and  void,  yet  the  above 
contract  was  not  of  that  description,  since  it  did  not  deprive  the  plaintiff  of  his  right  to  sue,  but  only 
rendered  it  a  condition  precedent  that  the  amount  to  be  recovered  should  be  first  ascertained,  either 
by  the  committee  or  by  arbitrators. 


SOOTT. 
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1853.  of  the  association,  a  certain  policy  of  insurance  upon  the 
ship  Alexander,  valued  at  2400Z.,  at  the  rate  of  102L  per  cent.^ 
the  adventure  to  commence  from  the  date  of  the  policy  to 
the  20th  of  February,  1852.  The  declaration,  after  set- 
ting out  the  policy,  which  was  in  the  ordinary  form,  pro- 
ceeded to  allege,  that  it  was  by  the  policy  mutually  agreed 
between  the  assured  and  the  assurers,  that  all  rules  and 
regulations  of  the  said  insurance  association,  whether  set 
out  on  the  back  thereof  or  otherwise,  should  be  as  effectu- 
ally binding  upon  the  assured  and  assurers,  as  if  such  rules 
and  regulations  were  inserted  in  the  policy,  and  formed 
part  thereof.  The  declaration  then  proceeded  to  allege 
that  the  said  rules  and  regulations,  so  far  as  they  relate  or 
are  in  any  way  material  to  the  plaintiff's  claim,  are: — "That 
any  member,  who  shall  prove  to  the  committee  of  the  said 
association  that  his  ship  is  lost,  will  be  entitled  (at  the  ex- 
piration of  two  months  from  the  date  of  the  first  quarterly 
settlement)  to  part  payment  for  the  same,  but  in  no  case 
to  exceed  SOI,  per  cent,  on  the  sum  insured  until  a  final 
account  of  the  proceeds  of  the  sale  of  the  materials  is  fur- 
nished to  the  underwriters.  That  the  sum  to  be  paid  by 
this  association  to  any  suffering  member  for  any  loss  or 
damage  shall,  in  the  first  instance,  be  ascertained  and 
settled  by  the  committee ;  and  the  suffering  member,  if  he 
agrees  to  accept  such  sum  in  full  satisfaction  of  his  claim, 
shall  be  entitled  to  demand  and  sue  for  the  same  as  soon 
as  the  amount  to  be  paid  has  been  so  ascertained  and  set- 
tled, but  not  before,  which  can  only  be  claimed  according 
to  the  customary  mode  of  payment  in  use  by  the  society." 
The  declaration  then  contained  averments  that  the  plain- 
tiff paid  the  premium,  that  the  defendant  subscribed  the 
policy  for  27Z.  lla,  that  the  plaintiff  was  interested  in  the 
said  ship,  that  the  same  was  wholly  lost  on  a  voyage  dur- 
ing the  time  covered  by  the  policy,  that  the  plaintiff  had 
performed  all  conditions  and  things  on  his  part  by  the  said 
contract,  policy,  rules,  and  regulations  to  be  performed; 
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but  that,  although  he  had  always  been  ready  and  willing  186a 
that  such  loss  should  be  ascertained  and  settled  by  the 
said  committee,  according  to  the  rules  of  the  said  associa- 
tion, of  which  the  defendant  had  notice,  and  although  the 
plaintiff  had  requested  the  defendant  and  the  said  com- 
mittee so  to  ascertain  the  said  loss,  and  although  a  reason- 
able time  for  them  so  to  do  elapsed  before  the  commence- 
ment of  this  suit,  yet  the  said  committee  have  refused  and 
neglected  so  to  do,  and  although  two  months  have  ex- 
pired since  the  date  of  the  first  quarterly  settlement  of  the 
said  association  which  occurred  next  after  the  said  com- 
mittee had  notice  of  the  said  loss,  and  although  a  final 
account  of  the  proceeds  of  the  sale  of  the  materials  of  the 
said  ship  was  furnished  to  the  underwriters  of  the  said 
policy,  in  accordance  with  the  said  rules,  long  before  the 
commencement  of  this  suit,  and  although  a  reasonable  time 
for  the  defendant  and  the  said  committee  to  pay  the  said 
loss  had  elapsed  before  the  commencement  of  this  suit,  yet 
neither  the  defendant  nor  the  said  committee  have  paid 
such  loss  or  any  part  thereof;  by  means  of  which  the  de- 
fendant had  become  and  is  liable  to  pay  to  the  plaintiff 
the  said  sum  of  272.  1  Is.,  so  insured  by  him  as  aforesaid. 

The  defendant  pleaded,  fifthly,  to  the  first  count:  That 
one  of  the  said  rules  and  regulations  of  the  said  associa- 
tion, mentioned  and  referred  to  in  and  by  the  said  policy, 
and  which,  at  the  time  of  the  making  of  the  said  policy, 
was,  and  ever  since  has  been,  and  still  is,  in  full  force  and 
binding  upon  the  plaintiff  and  the  other  members  of  the 
said  association,  was  and  is  in  the  words  and  figures  fol- 
lowing, that  is  to  say,  **26 — That  the  sum  to  be  paid 
by  this  association  to  any  suffering  member  for  any  loss 
or  damage  shall,  in  the  first  instance,  be  ascertained  and 
settled  by  the  committee;  and  the  suffering  member,  if 
he  agrees  to  accept  such  sum  in  full  satisfaction  of  his 
claim,  shall  be  entitled  to  demand  and  sue  for  the  same  as 
soon  as  the  amount  to  be  paid  has  been  so  ascertained  and 
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1863.  settled,  but  not  before,  which  can  only  be  claimed  accord- 
ing to  the  customary  mode  of  payment  in  use  by  the  so- 
ciety. And  if  a  difference  shall  arise  between  the  commit- 
tee and  any  suffering  member,  relatire  to  the  settling  of 
any  loss  or  damage,  or  to  a  claim  for  average,  or  any  other 
matter  relating  to  the  insurance,  in  such  case  the  mem- 
ber dissatisfied  shall  select  one  arbitrator  on  his  or  her 
behalf,  and  the  committee  shall  select  another;  and  if  the 
committee  refuse  for  fourteen  days  to  make  such  selection, 
the  suffering  member  shall  select  two,  and,  in  either  case, 
the  two  selected  shall  forthwith  select  a  third;  which  three 
arbitrators,  or  any  two  of  them,  shall  decide  upon  the 
claims  and  matters  in  dispute  according  to  the  rules  and 
customs  of  the  club,  to  be  proved  on  oath  by  the  secretary; 
and  on  such  arbitration  the  party  demanding  it  shall 
state  the  sum  which  he  claims,  and  shall  be  allowed  such 
proportion  of  the  expenses  occasioned  by  the  arbitration 
as  the  sum  awarded  to  him  bears  to  the  sum  demuided, 
and  the  residue  of  such  expenses  shall  be  borne  by  him 
and  deducted  from  the  sum  awarded  to  him.  And  in  all 
cases  where  arbitration  is  resorted  to,  the  settlement  of  the 
committee  to  be  wholly  rescinded,  and  the  statement  be- 
gun de  novo:  Provided  always,  and  it  is  hereby  expressly 
declared  to  be  a  part  of  the  contract  of  insurance  between 
the  members  of  this  association,  that  no  member  who  re- 
fuses to  accept  the  amount  of  any  loss,  as  settled  by  the 
committee  in  manner  hereinbefore  specified,  in  full  satis- 
faction of  such  loss,  shall  be  entitled  to  maintain  any  ac- 
tion at  law  or  suit  in  equity  on  his  policy,  until  the  mat- 
ters in  dispute  shall  have  been  referred  to  and  decided  by 
arbitrators  appointed  as  hereinbefore  specified,  and  then 
only  for  such  sum  as  the  said  arbitrators  shall  award;  and 
the  obtaining  the  decision  of  such  arbitrators  on  the  mat- 
ters  and  claims  in  dispute  is  hereby  declared  to  be  a  con- 
dition precedent  to  the  right  of  any  member  to  maiBtaln 
any  such  action  or  suit:  Provided  always,  that,  in  case  it 
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can  be  shewn  that  any  person  chosen  as  above  by  either  1853. 
party  has  any  interest  in  the  matter,  in  dispute,  such  per- 
son shall  be  ineligible  to  be  chosen  as  above  on  such  mat- 
ters. That  the  under-named  persons  be  appointed  as  arbi- 
trators when  the  gross  sum  in  dispute  amounts  to  20Z.  or 
upwards,  in  all  cases  where  arbitration  is  resorted  to  during 
the  continuance  of  this  policy."'  [Here  follow  the  names 
of  fifteen  persons.]  The  plea  then  proceeded  to  allege, 
that  the  said  committee,  in  pursuance  of  the  said  rule, 
proceeded  to  ascertain  and  settle  the  said  loss  in  the  said 
first  count  mentioned;  but,  before  they  had  ascertained  or 
settled  it,  a  difference  and  dispute  arose,  which  has  ever 
since  existed  between  the  said  committee  and  the  plain- 
tiff relating  to  the  said  insurance,  to  wit,  as  to  the  extent 
of  the  said  loss,  and  as  to  the  repairs  done  to  the  said 
ship,  and  as  to  the  sum  to  be  paid  by  the  said  association 
to  the  plaintiff  in  respect  of  such  loss;  by  reason  and 
means  and  in  consequence  of  which  difference  and  dispute, 
the  said  loss  never  has  been  ascertained  or  settled  by  the 
said  committee;  and  further,  that  the  defendant  and  the 
said  committee  have  always,  from  the  time  when  the  said 
difference  and  dispute  between  the  plaintiff  and  the  said 
committee  arose,  been  ready  and  willing,  as  the  plaintiff 
well  knew,  to  refer  the  matters  of  the  said  difference  and 
dispute,  the  same  being  matters  relating  to  the  said  insur- 
ance, and  to  have  them  referred  to  arbitration,  and  to  have 
the  same  decided  by  arbitrators,  and  to  have  the  said  loss 
ascertained  and  settled  by  arbitrators,  according  to  the  true 
intent  and  meaning  of  the  said  rule;  but  the  plaintiff  was 
not  ready  or  willing  so  to  do,  and  the  matters  of  the  said 
difference  and  dispute  have  not,  nor  has  any  of  them,  been 
referred  to  arbitrators  or  decided;  nor  has  the  said  loss 
been  ascertained  or  settled  by  arbitrators,  as  by  the  said 
rule  is  in  such  case  required. 

The  defeadant  pleaded,  sixthly,  to  the  first  count,  that 
the  said  committee  ^id  not  refuse  or  neglect  to  ascertain 
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1853.  the  said  loss  as  alleged;  but^  on  the  contrary,  that  the 
committee  did,  within  a  reasonable  time  in  that  behalf 
and  before  the  commencement  of  this  suit,  ascertain  and 
settle  the  sum  to  be  paid  by  the  said  association  to  the 
plaintiff  for  the  said  loss,  as  the  plaintiff  well  knew;  but 
the  plaintiff  was  dissatisfied  with  the  settlement  so  made 
by  the  said  committee,  and  declined  to  accept  the  sum  at 
which  they  so  ascertained  and  settled  the  said  loss;  and 
thereupon  a  difference  and  dispute  arose,  which  has  ever 
since  existed  between  the  said  committee  and  the  plain- 
tiff relating  to  the  said  insurance,  to  wit,  as  to  the  extent 
of  the  said  loss,  and  as  to  the  sum  to  be  paid  by  the  said 
association  to  the  plaintiff  in  respect  of  such  loss;  and 
further,  that  the  rule  and  regulation  of  the  said  association, 
mentioned  and  set  forth  in  the  defendant's  fifth  plea,  was» 
at  the  time  of  the  making  of  the  said  policy,  and  erer  since 
has  been  and  still  is,  in  full  force  and  binding  upon  the 
plaintiff  and  the  other  members  of  the  said  association ;  and 
such  rule  and  regulation  was  and  is  one  of  the  rules  and 
regulations  mentioned  and  referred  to  in  the  said  policy; 
and  further,  that  both  the  defendant  and  the  said  com- 
mittee have  always,  from  the  time  when  the  said  differ- 
ence and  dispute  between  the  said  committee  and  the 
plaintiff  arose,  been  ready  and  willing,  as  the  plaintiff  well 
knew,  to  refer  the  matters  of  the  said  difference  and  dis- 
pute, the  same  being  matters  relating  to  the  said  insurance, 
and  to  have  them  referred  to  arbitration,  and  to  have  the 
same  decided  by  arbitration,  and  to  have  the  said  loss  as- 
certained and  settled  by  arbitrators,  according  to  the  true 
intent  and  meaning  of  the  said  rule;  but  the  plaintiff waa 
not  ready  or  willing  so  to  do,  and  the  matters  of  the  said 
difference  and  dispute  have  not  nor  has  any  of  them  been 
referred  to  arbitrators  or  decided,  nor  has  the  said  loss 
been  ascertained  or  settled  by  arbitrators,  as  by  the  said 
rule  is  in  such  case  required. 

Demurrer  to  each  of  these  pleas,  and  joinder. 


HILARY  VACATION,   16   VICT.  4i93 

Atherton  (G.  E,  Pollock  with  him)  in  Bupport  of  the  de-  1853. 
murrcr. — The  pleas  are  bad.  The  sixth  plea  contains  all  gcorr 
the  allegations  to  be  found  in  the  fifth,  and  the  additional  avbry 
allegation  that  the  committee  have  ascertained  and  settled  a  very 
the  sum  to  be  paid  to  the  plaintiff.  If,  therefore,  the  sixth  jg^-oTT. 
plea  does  not  afford  any  answer  to  the  action,  the  fifth 
plea  cannot  be  supported. 

The  sixth  plea  is  bad.  It  will  be  contended  on  the  part 
of  the  defendant,  that  this  rule  of  the  association  forms  an 
essential  part  of  the  contract;  and  that  by  its  terms  the 
plaintiff  has  precluded  himself  from  suing  for  a  breach  of 
the  contract  until  the  committee  shall  have  first  settled 
the  sum  to  be  paid.  But  that  can  at  the  most  give 
the  parties  the  option  to  refer  matters  in  dispute  that 
have  reference  to  the  insurance;  it  cannot  oust  the  juris- 
diction of  the  superior  Courts.  The  plea  does  not  rest 
upon  the  defence  of  an  arbitration  pending;  and,  indeed, 
if  it  did,  the  plea  would  be  bad :  Harris  v.  Reynolds  (a). 
Now  this  rule  of  the  association  is  very  general  in  its  terms. 
It  does  not  even  contain  any  provision  by  which  the 
submission  to  arbitration  can  be  made  a  rule  of  Court; 
neither  does  it  empower  the  referees  either  to  examine 
the  witnesses  on  oath  or  to  order  what  is  to  be  done.  The 
rule,  therefore,  does  not  contain  powers  as  large  as  those 
possessed  by  the  superior  Courts,  and  yet,  in  deciding  upon 
matters  referred  to  them,  the  referees  would  be  often  under 
the  necessity  of  deciding  numerous  complicated  and  diffi- 
cult questions  of  fact  and  of  law.  This  consideration  af- 
fords an  argument  against  the  c(»mpetency  of  such  a  tribu- 
nal. This  rule  is  inconsistent  with  and  opposed  to  the 
contract  of  insurance,  and  is  therefore  not  binding  upon 
the  plaintiff;  for,  by  the  contract  of  insurance,  the  law  pre- 
sumes that  a  claim  for  compensation  may  be  enforced  by 

(a)  7  Q.  B.  71. 
VOL.  VIII  K  K  IXCH. 
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^^'  ^  the  ordinary  mode  of  proceeding  in  the  superior  Courts. 
All  the  authorities  shew  that  contracting  parties  cannot, 
even  by  the  adoption  of  the  most  express  language,  oust 
the  jurisdiction  of  the  superior  Courts.  [Parke,  R — In 
Co.  Litt  53.  b.,  it  is  said,  ^'  If  a  man  make  a  lease  for  life, 
and  by  deed  grant  that  if  any  waste  or  destruction  be  done 
that  it  shall  be  redressed  by  neighbours  and  not  by  suit 
or  plea, — ^notwithstanding,  an  action  of  waste  shall  lie,  for 
the  place  wasted  cannot  be  recovered  without  a  plea."] 
The  modern  cases  also  uniformly  support  the  same  propo- 
oition.  Upon  this  principle  proceeded  Kill  v.  HoUister  (a) 
and  Mitchell  v.  Harrie  (b).  [Martiny  R — The  decisions  are 
founded  upon  the  principle,  that  such  a  stipulation  is  void 
as  repugnant  to  the  contract  It  is  laid  down  in  Shep- 
pard's  Touchstone,  373,  that  "  where  the  condition  of  an 
obligation  in  the  matter  of  it  is  repugnant  to  the  matter 
itself,  there  the  condition  is  void  and  the  obligation  good."] 
The  following  authorities  are  to  the  same  effect:  Thomp- 
eon  V.  Chamock  (c),  Ooldstone  v.  Oabom  (d),  Harrieon  v. 
D(mgla8(e),  Street  v.i2^6y  (/),  Russell  on  Awards,  p.  64,  and 
2  Amould  on  Insurance,  p.  1245,  Halfhide  y.  Fenning  (j), 
and  TattersaU  v.  Oroote  (A).  Now,  it  is  perfectly  clear 
that  the  rule  is  repugnant  to  the  contract,  inasmuch  as  the 
committee  might  come  to  the  decision  that  the  assured  is 
not  entitled  to  any  amount  of  compensation  whatever. 

The  fifth  plea  is  bad  for  the  reasons  already  assigned. 
That  plea  does  not  contain  the  allegation  to  be  found  in 
the  sixth  plea,  that  the  committee  have  ascertained  and 
settled  the  sum  to  be  paid  by  the  association  to  the  plain- 
tiff for  the  loss;  but  it  is  founded  simply  upon  the  stipula- 
tion, that  if  differences  shall  arise,  they  shall  be  settled  in 
the  manner  prescribed. 

(a)  1  Wils.  129.  (e)  Wat8ononAwarda,p.7,n.2. 

(6)  2  Vee.  jun,  13a.  (/)  6  Ves.  815. 

(#)  8  T.  R.  139.  (g)  2  Bro.  C.  C.  336. 

2  C.  &  P.  551.  (A)  2  B.  &  P.  131. 
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Mamsty  contrk. — The  rule  forms  an  essential  part  of  1863. 
the  contract.  It  is  valid  in  law,  and  is  binding  upon  the 
plaintiff.  The  rule  in  effect  provides  that,  in  the  event  of 
a  loss,  the  assurers  shall  pay  to  the  assured  such  sum  as 
the  referees  shall  ascertain  and  settle  as  the  proper  amount 
to  be  paid.  The  sole  duty  of  the  referees  is  to  fix  the 
amount.  This  stipulation  is,  therefore,  a  condition  pre- 
cedent to  the  plaintiff's  right  to  sue.  [Parke,  B. — The 
words  of  the  agreement  are  that,  "  if  a  difference  shall 
arise  between  the  committee  and  any  suffering  member, 
relative  to  the  settling  of  any  loss  or  damage,  or  to  a  claim 
for  average,  or  any  other  moMer  rdating  to  the  insurance:" 
that  part  of  the  rule  includes  all  other  matter  relating  to 
the  insurance.  It  therefore  embraces  matters  other  than 
such  as  are  purely  matters  of  account  The  parties  to 
whom  the  differences  are  to  be  referred  would  therefore 
have  to  decide,  whether  there  was  or  was  not  any  loss. 
AldereoTiy  B. — According  to  the  defendant's  argument  a 
cause  of  action  does  exist,  but  the  amount  to  which  the 
plaintiff  is  entitled  is  not  ascertained.]  The  right  to  sue 
is  suspended  until  the  amount  of  the  loss  shall  have  been 
ascertained.  The  observations  that  were  made  by  Turner, 
V.  C,  in  Squire  v.  Ford  (a),  as  to  the  mode  in  which  Courts 
should  construe  contracts,  are  applicable  to  the  present 
case: — "If  a  deed  can  operate  two  ways,  one  consistent 
with  the  intent,  and  the  other  repugnant  to  it,  the  Courts 
will  be  ever  astute  so  to  construe  it  as  to  give  effect  to  the 
intent;  and  the  construction,  I  need  not  add,  must  be  made 
on  the  entire  deed.  The  passage  cited  at  the  bar  is  to  this 
effect  material: — 'I  exceedingly  commend  the  Judges,'  said 
Lord  Hobart  (6),  'that  are  curious  and  almost  subtle  to 
invent  reasons  and  means  to  make  acts  according  to  the 
just  intent  of  the  parties,  and  to  avoid  Tvrong  and  injury, 
which,  by  rigid  rules,  might  be  wrought  out  of  the  act; 

(a)  9  Hare,  67.  (5)  Hob.  277. 

K  K  2 
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1853.  and  it  has  been  correctly  added,  that,  in  the  cases  of  Cross- 
ing  V.  Scudamore  (a).  Lord  Haie  cites  and  approves  of  the 
passage  in  Hobart,  which  is  again  referred  to  by  W^les, 
C.  J.,  in  Doe  d.  Wilkinson  v.  Tranmarr  (6),  and  is  cited  to  be 
approved  of,  and  to  be  governed  by,  in  many  other  cases.' " 
[Parke,  B. — It  is  clear  that  these  parties  intended  to  bind 
the  plaint \ff  to  refer  all  matters  having  reference  to  the  in- 
surance. Alderson,  B. — The  contract  might  easily  have 
been  framed  in  such  a  manner  as  to  confine  the  decision  of 
the  committee  solely  to  the  amount  of  the  loss,  by  stating  in 
plain  language  that,  *'  at  the  trial  of  any  action,  it  shall 
not  be  lawful  for  either  party  to  enter  into  the  question 
of  amount  of  the  loss,  but  that  it  shall  always  be  settled 
by  the  committee  or  by  other  referees,  and  that  the  only 
question  to  be  tried  at  law  shall  be  the  right  to  recover.''] 
In  Halfhide  v.  Fenning  (c).  Lord  Kenyon  said,  "  This  is  a 
bill  against  the  surviving  partners  and  the  representatives 
of  deceased  partners,  praying  discovery  and  relief;  to  this 
the  defendants  have  pleaded,  that,  by  the  articles,  if  any 
controversy  should  arise  between  the  partners  they  should 
be  referred  to  arbitration,  and  that  there  should  not  be  any 
suit  at  law  or  in  equity.  There  can  be  no  doubt  that  parties 
entering  into  an  agreement  that  disputes  shall  be  referred 
to  arbitration  are  bound  by  such  agreement."  [ParJfee, 
B. — ^That  is  contrary  to  a  host  of  other  authorities.]  The 
right  to  sue  was  suspended  here:  Oibbons  v.  VouiUon  (d) 
and  Stacey  v.  Ba/nk  ofEnglcmd  (e), 

Aiherton  was  not  called  upon  to  reply. 

Per  Curiam  (/)• — We  are  clearly  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

(a)  1  Vent.  141.  («)  6  Bing.  754. 

(6)  2  Wila.  75.  (/)  Parke,  B.,  Alderson,   B., 

(c)  2  Bro.  C.  C.  336.  PlaU,  B.,  and  Martin,  B. 

(cO  8  C.  B.  483. 
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BramweU  for  the  plaintiff  in  error. — It  was  conceded 
in  the  Court  below,  that  if  it  could  be  made  a  condition 
precedent  to  the  right  to  bring  an  action,  that  the  amount 
to  be  recovered  should  first  be  ascertained  by  the  commit- 
tee or  arbitrators,  the  parties  had  shewn  their  intention 
to  do  so.  But  the  Court  considered  that  such  a  bargain 
was  invalid  in  point  of  law  on  two  grounds:  first,  because 
it  ousted  the  Courts  of  law  of  their  jurisdiction, — where- 
as, by  the  t^rms  of  the  contract,  the  Courts  have  no  juris- 
diction until  the  amount  of  loss  is  ascertained ;  and  se- 
condly, it  was  said  that  the  agreement  not  to  sue,  except 
conditionally,  was  repugnant  to  the  contract, — ^whereas  it 
is  of  the  substance  of  the  contract  itself.  [Mavle,  J. — If 
the  parties  to  a  policy  agree  that  no  action  whatever  shall 
be  maintained,  but  that  some  merchant  shall  decide  as  to 
the  claim,  that  would  not  be  binding;  but  if  the  agreement 
is,  that  the  one  party  shall  pay  the  amount  which  a  third 
party  shall  ascertain  to  be  the  loss,  that  would  be  good.] 
An  undertaking  to  pay  what  an  arbitrator  shall  determine 
is  like  the  ordinary  case  of  an  agreement  to  pay  the 
amount  which  a  surveyor  or  engineer  shall  certify  to  be 
dua  It  is  conceded,  that  if  there  is  an  absolute  and  un- 
qualified covenant  or  agreement  to  do  certain  things,  and 
then  follows  a  substantive  and  independent  covenant  or 
agreement,  that,  if  any  dispute  shall  arise  as  to  those  mat- 
ters, it  shall  be  referred  to  arbitration,  that  would  be  no 
bar  to  an  action.  This,  however,  is  not  the  case  of  an 
agreement  to  pay  the  actual  loss,  followed  by  an  agree- 
ment to  refer  to  arbitration  any  dispute  respecting  it,  but 

(a)  Before  CoUridge,3.y  Maule^  Erie^J.,  WiUianiSj  J.,  Tal/ourd,  J., 
J.,   Wightmaii^  J.,    CressweU^  J.,      and  Crofnpton,  J. 


Aysbt 


AvBRv  V.  Scott. 

A  WRIT  of  error  having  been  brought  in  the  Exchequer  g^^^ 
Chamber  upon  the  above  judgment,  the  case  was  argued  (a)  sanr 
(June  17)  by 
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J858^  an  agreement  to  pay  a  sum  to  be  ascertained  by  the  com- 
mittee, or,  if  there  is  any  difference,  by  arbitrators.  [Maide, 
J. — The  agreement  assumes  that  the  suffering  member 
will  be  in  a  situation  to  maintain  an  action;  and  then  it 
says,  that,  if  he  has  a  cause  of  action,  he  shall  not  enforce 
it  until  there  has  been  a  proceeding  under  that  rule.  It 
is  not  that  such  proceeding  shall  give  him  a  cause  of  ac- 
tion, but  that  he  shall  have  no  right  to  be  paid  until  that 
has  been  done.]  There  is  no  absolute  agreement  to  pay 
the  actual  loss,  but  only  an  amount  to  be  ascertained  by 
the  committee  or  arbitrators;  so  that,  even  if  the  contract 
be  unlawful,  the  plaintiff,  who  is  suing  for  (he  actual  loss, 
cannot  recover.  It  is  submitted,  however,  that  the  agree- 
ment is  not  unlawful,  and  that  the  authorities  relied  on 
do  not  support  that  construction  of  it  In  KM  v.  HoUis- 
ter(a)  there  was  a  cause  of  action  which  gave  the  Court 
jurisdiction.  Again,  in  Thompson  v.  Cthamock(b\  there 
was  an  admitted  breach  of  covenant,  and  an  attempt  to 
oust  the  Court  of  their  jurisdiction.  [Mavle,  J. — ^The  rule 
says,  that  the  decision  of  the  arbitrators  shall  be  a  condi* 
tion  precedent  to  the  right  of  any  member  to  maintain  any 
action;  but  it  cannot  be  made  a  condition  precedent,  as- 
suming that  the  member  has  a  right  to  sue.  In  order  to 
make  it  a  condition  precedent,  the  instrument  must  be 
construed  in  this  way:  that  no  right  to  payment  shall  ac- 
crue until  the  decision  of  the  committee  or  arbitrators.] 
There  is  no  repugnancy  in  such  an  agreement  It  is  not 
like  the  case  of  Funiival  v.  Coo7ribe8(c)y  where  the  church- 
wardens and  overseers  of  a  parish  entered  into  a  covenant 
for  the  payment  of  money,  with  a  proviso  that  they  should 
not  be  personally  liable.  [Wightman,  J. — The  committee 
or  arbitrators  are  to  determine  whether  the  member  has 
any  right  of  action;  and  if  he  has>  he  may  bring  his  ac- 
tion.] The  passage  cited  from  Co.  Litt  53.  b.  has  rela- 
tion to  a  tort;  and  there  is  no  doubt  that  an  agreement 

(a)  1  Wils.  129.  (6)  8  T.  R.  139.  (c)  5  M.  &  G.  736. 
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not  to  Bue  in  i^pect  of  a  tort  or  trespass  would  be  void.  ^186a 
[Maule,  J. — There  is  no  decision  which  prevents  two  per- 
sons from  agreeing  that  a  sum  of  money  shall  be  paid  up* 
on  a  contingency;  but  thej  cannot  legally  agree,  that, 
when  it  is  payable,  no  action  shall  be  maintained  for  it] 
Ooldetone  v.  Oabom{a)  is  an  authority  in  support  of  the  de- 
fendant's view,  for  that  was  an  agreement  that  the  cause 
of  action,  not  the  amount  of  damage,  should  be  determin- 
ed by  arbitration.  This  case  resembles  Wordey  v.  MfoodQ>\ 
where,  by  the  terms  of  the  policy,  the  procuring  a  certifi- 
cate was  a  condition  precedent  to  the  right  of  the  assured 
to  recover. 

Aihertof^  for  the  defendant  in  error. — This  is  a  contract 
of  indemnity,  with  a  collateral  and  superadded  machinery 
for  settling  disputes  in  lieu  of  the  ordinary  legal  tribunals. 
The  declaration,  in  the  first  instance,  discloses  an  absolute 
imdertaking  by  the  defendant  to  make  good  the  plaintiff's 
loss  to  the  extent  of  the  sum  subscribed,  and  it  afterwards 
states  that  the  contract  was  subject  to  the  rules  of  the  as- 
sociation. If  it  were  intended  that  no  right  of  action 
should  exist  until  the  amount  to  be  recovered  was  ascer- 
tained, the  defendant,  instead  of  using  the  ordinary  lan- 
guage of  an  assurer,  would  have  undertaken,  in  the  event 
of  loss,  not  to  indemnify  but  to  pay  such  sum  as  the  com- 
mittee or  arbitrators  might  determine.  The  rules  only 
introduce  directions  for  adjudication,  and  do  not  qualify 
the  contract  The  words  "  sum  to  be  paid  "  must  be  read 
with  reference  to  the  preceding  contract  If  a  difference, 
however  simple,  should  arise  between  the  committee  and 
the  suffering  member,  the  whole  matter  would  be  opened, 
and  it  would  be  competent  for  the  arbitrators  to  entertain 
any  question  of  law  or  fact,  and  also  to  decide  whether  or 
not  anything  was  due.     But  there  is  no  power  to  take  the 

(a)  2  C.  &  P.  550.  (h)  6  T.  B.  710. 
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1853.  evidence  on  oath,  nor  any  provision  for  making  the  sub- 
mission a  rule  of  Court,  or  for  enforcing  the  award  hj  at- 
tachment No  doubt  the  parties  intended  that  the  arbi- 
tration clause  should  be  compulsory,  and  the  authorities 
cited  in  the  Court  below  shew  that  an  agreement  which 
prevents  the  parties  from  resorting  to  the  ordinary  tri- 
bunals is  illegal  and  void  The  same  doctrine  has  been 
laid  down  in  Courts  of  equity:  Street  v.  R%ghy(a),  Mifc- 
ford's  Equity  Pleading,  p.  264. 

Bramwell  replied. 

CoLEBiDQE,  J. — ^We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  cannot  be  sustained.  There  is  no  dis- 
pute as  to  the  principle.  £oth  sides  admit  that  it  is  not 
unlawful  for  parties  to  agree  to  impose  a  condition  pre- 
cedent with  respect  to  the  mode  of  settling  the  amount  of 
damage,  or  the  time  for  paying  it,  or  any  matters  of  that 
kind,  which  do  not  go  to  the  root  of  the  action.  On  the 
other  hand,  it  is  conceded  that  any  agreement  which  is  to 
prevent  the  suffering  party  from  coming  into  a  Court  of 
law,  or,  in  other  words,  which  ousts  the  Courts  of  their  ju- 
risdiction, cannot  be  supported.  The  only  question  is,  whe- 
ther this  case  falls  within  the  one  or  the  other  description. 
Now,  this  is  an  action  on  a  policy  of  insurance,  and  the 
plaintiff,  in  his  declaration,  states  that  the  rules  of  the  as- 
sociation are  to  be  taken  as  part  of  the  contract;  indeed, 
he  himself  relies  upon  some  of  them,  since  he  avers  a  per- 
formance on  his  part.  The  question  arises  on  the  25th 
rule,  which  commences  by  stating,  '^  that  the  sum  to  be 
paid  by  the  association  to  any  suffering  member  for  any 
loss  or  damage  shall,  in  the  first  instance,  be  ascertained 
and  settled  by  the  committee;  and  the  suffering  member,  if 
he  agrees  to  accept  such  sum  in  full  satisfaction  of  his  claim, 

(a)  6  Vcs.  815. 
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shall  be  entitled  to  demand  and  sne  for  the  same  as  soon  1853. 
as  the  amount  to  be  paid  has  been  ascertained  and  settled,  avbrt 
but  not  before."  Mr.  Aiherton,  in  order  to  make  his  ar-  ^  *• 
gument  good,  would  alter  the  language  of  the  rule,  and  sqott 
read  it  as  if  the  suffering  party  had  a  right  to  bring  an  ac-  atkry 
tion  in  respect  of  something  which  was  to  be  paid.  But 
that  is  not  so.  The  rule,  indeed,  assumes  that  there  is  a 
loss  or  damage;  but  the  amount  is,  in  the  first  instance,  to 
be  ascertained  by  the  committee,  and  when  that  is  done, 
and  not  before,  the  suffering  party  is  entitled  to  demand 
and  sue  for  it.  The  rule  goes  on  to  say,  '*  And  if  any  dif- 
ference shall  arise  between  the  committee  or  any  suffering 
member,  relative  to  the  settling  of  any  loss  or  damage,  or 
to  a  claim  for  average,  or  any  other  matter  relating  to  the 
insurance,  in  such  case  the  member  dissatisfied  shall  se- 
lect one  arbitrator  on  his  or  her  behalf^  and  the  committee 
shall  select  another."  That  must  be  governed  by  what 
precedes  it,  and  the  differences  must  be  of  something  which 
was  before  under  discussion  between  the  committee  and 
the  suffering  member.  It  is  like  an  adjustment  of  damage, 
where  some  damage  is  admitted,  and  the  only  question  is 
as  to  the  amount.  Then  the  rule  proceeds  to  say,  that "  the 
two  selected  shall  forthwith  select  a  third,  which  three 
arbitrators  or  any  two  of  them  shall  decide  upon  the 
claims  and  matters  in  dispute."  There  again,  the  claims 
and  matters  in  dispute  must  be  in  respect  of  the  same 
things  which  were  before  brought  under  discussion.  Then 
comes  a  proviso  "  that  no  member  who  refuses  to  accept 
the  amount  of  any  loss  as  settled  by  the  committee  in 
manner  hereinbefore  specified,  in  full  satisfaction  of  such 
loss,  shall  be  entitled  to  maintain  any  action  at  law  or  suit 
in  equity  on  his  policy,  until  the  matters  in  dispute  shall 
have  been  referred  to  and  decided  by  arbitrators  appointed 
as  hereinbefore  specified,  and  then  only  for  such  sum  as 
the  said  arbitrators  shall  award;  and  the  obtaining  the  de- 
cision of  such  arbitrators  on  tlie  matters  and  daims  in  dis- 
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1863.  ptOe,  is  hereby  declared  to  be  a  condition  precedent  to  the 
right  of  any  member  to  maintain  any  such  action  or  suit'' 
That  is  to  ebj,  the  suffering  party  shall  go  before  the  com- 
mittee for  the  purpose  of  settling  the  amount  of  the  loss  or 
damage^  and  when  he  has  not  acquiesced  in  the  arrange- 
ment of  the  committee,  he  shall  go  before  the  second  tri- 
bunal; and  that  is  declared  to  be  a  condition  precedent 
to  his  right  to  bring  an  action.  That  does  not  oust  the 
Courts  of  law  of  their  jurisdiction,  but  only  imposes  as  a 
condition  that  the  amount  shall  be  ascertained  before  he 
is  entitled  to  sue  for  it  But,  supposing  any  observation 
might  be  made  upon  the  generality  of  one  or  two  of  the 
expressions  in  the  rule,  it  is  important  to  observe,  that,  in 
this  particular  case,  the  only  matter  in  dispute  is  as  to  the 
extent  of  the  loss  or  repairs,  so  that  it  is  brought  within 
the  terms  of  the  first  clause  of  the  rule,  which  gives  the 
key  to  the  whole.  It  is  the  same  in  principle  as  the  ordi- 
nary case  of  a  person  who  brings  an  action  for  a  sum  of 
money,  a  condition  having  been  imposed  that  some  person 
shall  ascertain  the  amount  before  he  is  at  liberty  to  sue. 

Judgment  reversed. 
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1853. 

De  Rothschild  v.  Shilston  (a). 

JL  HIS  was  an  action  for  demurrage.    Before  issue  joined,  Under  the  Reg. 
the  defendant  took  out  a  summons  to  change  the  venue  1853,  r.  18,' in 
from  London  to  Devonshire,  on  the  usual  aflSdavit,  that  Se%OTue^^*^ 
"  the  plaintiff's  cause  of  action  arose  in  the  county  of  ^^^^  ^J^^ 

^  *'  the  prenoas 

Devon  and  not  in  London,  nor  elsewhere  out  of  the  county  practice,  b» 
of  Devon."    The  summons  was  heard  before  Pfatt,  B.;  and  ronmonaffidi^ 
there  being  no  affidavit  in  answer,  his  Lordship  made  the  ^^on  my^now 

order.  he  made  either 

before  or  after 
iflsae  joined. 

WiUes  obtained  a  rule  nisi  to  rescind  the  order,  on  the  the  party  ap^ 
ground  that,  since  the  Reg  Gen.,  H.  T.,  1853,  r.  18,  the  P]jj,°^fedr- 
venue  could  not  be  changed  on  the  common  affidavit.  cumstances  on 

which  he  relies, 
as  he  will  not 

CoUier  shewed  cause  (May  7). — The  question  turns  on  ^d^or^rad 
the  meaning  of  the  Reg.  Gen.,  H.  T.,  1853,  r.  18,  which  di-  ^^^^^^"^ 
rects,  that ''  no  venue  shall  be  changed  without  a  special  however,  for 
order  of  the  Court  or  a  Judge,  unless  by  consent  of  the  the  comnon*^ 
parties."     It  is  submitted  that,  under  that  rule,  it  is  not  ^^^^^ 
necessary  to  state  any  special  grounds,  and  that  its  only  ^T^^^i^^?^ 
effect  is  to  abolish  the  practice  of  changing  the  venue  by  on  the  other 
a  side-bar  rule.     [Parke^  B. — Formerly  the  venue  could  in  application  he 
certain  cases  be  changed  as  amatter  of  course,  on  the  com-  ^^^^ST 
mon  affidavit  that  the  cause  of  action  arose  elsewhere,  c^^its  in  sup- 
The  Reg.  Gen.,  H.T.,  2  Will.  4,  r.  103,  provided,  that  the  ahHr^^thit'th!' 
venue  should  not  be  brought  back,  except  upon  an  under-  ^y*bf  ^ 
taking  of  the  plaintiff  to  give  material  evidence  in  the  ^^.'JT*?^®?,'^^ 
county  in  which  the  venue  was  originally  laid.     The  ob-  county  to  which 

.  «  1  .it  is  proposed 

ject  of  the  recent  rule  was  to  put  a  stop  to  that  practice,  to  dum^  the 


(a)  This  case  was  decided  in      published  earlier  on  account  of 
Trinity  Term  (June  10),  but  is      its  practical  importance. 
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1853.  and  not  to  allow  the  venue  to  be  changed  without  a  spe- 
cial order  of  the  Court  or  a  Judge.  In  the  case  of  Rams- 
den  V.  Skipp  (a),  the  Court  of  Common  Pleas  considered 
ScHiLSTON.  that  the  rule  required  a  special  affidavit,  and  thej  imposed 
this  further  limitation,  that  the  order  could  not  be  made 
until  after  issue  joined.  No  doubt,  it  is  more  convenient 
that  the  application  should  be  made  after  issue  joined, 
where  it  is  practicable;  but  in  country  causes  it  frequently 
happens,  that  issue  is  not  joined  until  a  day  or  two  before 
the  commission  day.  The  Court  of  Common  Pleas  do  not 
appear  to  have  contemplated  that  difficulty.  On  the  other 
hand,  although  the  precise  issue  may  not  be  known,  the 
parties  are  generally  aware  of  the  real  question  to  be  tried.] 
There  is  no  reason  for  requiring  a  special  affidavit  in  sup- 
port of  the  application,  for,  if  there  are  any  grounds  for 
opposing  it,  the  other  party  may  bring  them  before  the 
Judge,  who  will  decide  on  their  sufficiency. 


WiUes  in  support  of  the  rule. — The  plaintiff  is  the  do- 
minus  litis,  and  entitled  to  lay  the  venue  where  he  pleases, 
subject  to  the  rules  of  Court.  Before  the  recent  rule,  it 
was  only  in  tt  certain  class  of  transitory  actions  that  the 
venue  could  be  changed  on  the  common  affidavit;  in  others, 
such  as  actions  on  specialties,  bills  of  exchange,  &&,  it  was 
necessary  to  shew  some  special  grounds:  2  Chit  Arch.  Prac 
pp.  1 1 65, 1 1 70,  Mondel  v.  Steele  (b).  Unless  the  recent  rule 
be  construed  as  applying  to  both  classes  of  actions,  it  will 
still  be  necessary  to  refer  to  the  old  practice,  and  see  whe- 
ther the  particular  case  is  one  in  which  the  venue  could 
formerly  have  been  changed  on  the  common  affidavit; 
moreover,  this  consequence  would  follow,  that  in  many 
cases  a  defendant  would  have  it  in  his  power,  by  making 
the  common  affidavit,  to  put  the  plaintiff  to  needless  ex- 


(a)  Eaater  Term,  May  6. 


(6)  8  M.  &  W.  640. 


HILARY   VACATION,    16  VICT.  505 

pense.     [Parke,  B. — The  common  affidavit  is  sufficient,  if        1853. 
no  answer  is  given  to  it.     It  can  scarcely  be  contended  d, 

that  the  recent  rule  meant  to  abolish  the  practice  founded    i^othschild 
on  the  statutes  6  Rich.  2,  c.  2,  and  4  Hen.  4,  c.  18,  as  ex-     Schilston. 
plained  in  Mondel  v.  Steele  (a).]     The  case  of  Martin  v. 
Daws  (6)  is  at  variance  with  the  principles  there  laid  down. 
[Parke,  B. — I  do  not  hold  myself  responsible  for  that  de- 
cision.] 

The  Court  said,  that  before  they  gave  judgment  they 

would  confer  with  the  other  Judges. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^We  think,  in  this  case,  that  the  rule 
should  be  discharged.  This  was  an  application  to  set  aside 
an  order  of  my  Brother  PhM,  for  changing  the  venue  on 
what  is  called  the  usual  affidavit,  '^  that  the  cause  of  action 
arose  in  the  county  of  Devon,  and  not  elsewhere.*'  There 
was  no  answer  to  this  affidavit,  and  the  order  was  there- 
upon mada  We  think  the  order  was  right,  and  the  affi- 
davit being  unanswered  was  sufficient 

The  general  rule  on  this  subject  may  be  thus  stated,  and 
we  may  say  that  we  believe  it  may  be  taken  as  the  gene- 
ral opinion  of  all  the  Judges. — The  application  for  this  pur- 
pose may  be  made  either  before  or  after  issue  joined,,  as 
may  be  most  convenient  to  the  parties  in  the  proper  con- 
duct of  the  cause.  If  the  application  be  made  before  issue 
joined,  it  is  requisite  that  the  party  applying  should  state 
in  his  affidavit  all  the  circumstances  on  which  he  means 
to  rely.  He  will  not  be  allowed  to  add  to  or  amend  his 
case  when  cause  is  shewn.    It  will  be  sufficient,  however, 

(a)  8  M.  &  W.  640.  (6)  11  M.  &  W.  734. 
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1853.        for  him  to  rely  only  on  the  fact,  that  the  whole  cause  of 
£),         action  arose  in  the  county  to  which  he  desires  to  change 
RoTHBCMiLD    i]jq  yenue^  but  if  he  does  so,  he  may  be  answered  by  any 
ScRiLSTON.    affidavits  negativing  this  fact,  or  shewing  that  the  cause 
may  be  more  conveniently  tried  in  the  county  where  the 
venue  is  laid.    If  made  after  issue  joined,  the  affidavits,  in 
support  of  the  application,  must  shew  that  the  issues  join- 
ed may  be  more  conveniently  tried  in  the  county  to  which 
the  party  applying  proposes  to  change  the  venue.     Of 
course  these  affidavits  are  open  to  an  answer  by  the  other 
party.     In  all  these  cases  the  Court  or  Judge  will  decide, 
after  hearing  both  sides,  whether  the  venue  is  to  remain 
or  be  changed  as  prayed,  or  be  laid  in  some  third  county, 
according  to  its  discretion. 

In  this  case  the  application  is  made  before  issue  joined, 
and  the  ordinary  affidavit  is  left  unanswered.  The  rule 
will,  therefore,  be  discharged;  but  without  costs,  it  being 
a  new  case  (a). 

Rule  discharged. 

(a)  His  Lordship  also  stated,  to  change  the  venae,  or  in  sapport 

that  a  committee  of  Jadgesi  to  of  a  summons  for  that  purpose 

whom  the  subject  had  been  re-  before  issue  joined,  should  state 

ferred,  had  drawn  up  the  follow-  all  the  circumstances  on  which 

ing  report: —  he  means  to  rely  as  the  ground 

**  First,  that  in  their  opinion  it  for  the  change  of  venue ;  but  that 

is  more  convenient,  as  a  general  he  may  if  he  pleases  rely  only  on 

rule,    that   the    application    to  the  fact  that  the  cause  of  action 

change  the   venue   by  rule  or  arose  in  the  county  to  which  he 

summons  may  be  made  before  seeks  to  have  the  venue  dianged, 

issue  joined:  provided  that  this  which  ground  shall  be  deemed 

shall  not  prejudice  either  party  sufficient,    unless    the   plaintiff 

from  applying  after  issue  is  join-  shews  that  the  cause  may  be 

ed  to  lay  the  venue  in  another  more  conveniently  tried  in  the 

county,  if  it  shall  appear  that  it  county  in  which  it  was  originally 

may  be  more  conveniently  tried  laid,  or  other  good  reason  why 

in  such  county.  the  venue  should  not  be  changed. 

**  Secondly,  that  a  defendant,  in  **  J.  Parker 

his  affidavit  to  obtain  the  rule  nisi  **  Wm.  Wiohtkan." 
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1863. 


Montagu  and  Others,  Executors,  v.  Kateb. 


Feb.  12. 


XniS  was  an  action  of  assumpsit  by  the  plaintiffs,  exe-  Byaiettlement, 
cutors  of  one  R.  Fountayne  Wilson,  deceased.   The  declar-  |^^  ]^]^ 
ation  stated  that,  by  a  certain  affreement  made  on  the  reloweontho 

•^  *^  marniige  of 

20th  of  September,  1843,  between  Mr.  Wilson  and  the  de-  Heniy  K.and 

fendant,  the  latter  agreed  to  sell  to  Mr.  Wilson  for  the  tainUmded es- 

8um  of  26,000i.  the  manor  and  lordship  of  Mexbrough,  in  Sf^^e^F^R!^ 

the  county  of  York ;  and  that  the  defendant  further  agreed  for  life,  with  w- 

mainder  in  fee 

that  he  would,  within  a  calendar  month  from  the  date  of  to  the  said 
the  agreement,  make  and  deliver  to  Mr.  Wilson  or  his  set-to  the" 
solicitor  an  abstract  of  his  title  to  the  said  manor  and  Sf®f^^?®°^ 

K.  for  life,  re- 
lordship;  and  also  that  the  defendant  would,  on  the  2nd  mainder  to  the 

of  January,  184?4,  on  receiving  the  purchase-money,  exe-  r.  his  intend- 

cute  a  proper  conveyance  of  the  property,  &c.    The  declar-  ^^^^  ^^* 

ation  laid  as  breaches,  first,  that  the  defendant  did  not,  remainder  to 

.  .  '   thenseofall 

within  one  calendar  month,  or  at  any  time,  deliver  to  Mr.  or  any  of  the 
Wilson  or  his  solicitor  a  proper  and  suflBcient  abstract  of  Lima^^with 
the  defendant's  title  to  the  said  manor,  lordship,  lands,  JJ^j^^df^"* 
and  premises,  but  that  the  abstract,  which  was  delivered  over  as  Henry 

^  '  K.  and  Mary 

K.  his  wife 
should  from 
time  to  time,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of  revocation 
and  new  appointment,  direct,  limit,  or  appoint;  and  in  defiiult  of  such  joint  direction,  limitation, 
or  appointment,  or  in  case  any  such  should  be  made  which  should  not  be  a  complete  disposition  of 
the  said  hereditaments  thereby  settled,  then,  as  the  survivor  of  them,  the  said  Ileniy  K.  and  Mary 
K.  his  wife,  by  deed  or  by  will  should  direct,  limit,  and  appoint;  and  in  defeult  of  such  appoint- 
ment, joint  or  several,  to  certain  uses  which  would  give  a  title  to  the  eldest  son.  There  were  two 
sons  of  this  marriage;  and  by  a  deed,  dated  1 832,  Henry  K.  and  Mary  K.,  in  exercise  of  the  joint 
power,  appointed  Sie  hereditaments,  subject  to  their  own  life  estates,  to  their  youngest  son  (the  de- 
fendant) in  fee,  subject  to  a  power  for  them  jointly  by  deed  to  revoke  such  appointment,  and  by 
the  same  or  any  other  deed  to  be  by  them  jointly  executed  to  limit  or  appoint  any  other  uses  in  &- 
vour  of  their  children  which  might  be  warranted  by  the  several  powers  conuined  in  the  settlement 
of  1810.  By  a  deed  of  the  4th  of  February,  1833,  Henry  K.  and  Mary  K.  jointly  revoked  the 
uses  contained  in  the  deed  of  1832,  but  made  no  new  appointment.  On  the  19th  of  February,  1833, 
Mary  K.  died;  and  in  the  following  month  of  May,  Henry  K.,  by  will,  did,  in  execution  of  the 
powers  vested  in  him,  direct,  limit,  and  appoint  the  hereditaments  to  the  defendant  in  fee. 

Held,  that  the  effect  of  the  revocation  of  the  joint  appointment  wns  to  restore  the  uses  of  the 
original  settlement,  including  the  joint  and  several  powers  of  appointment,  and  consequently  that 
the  appointment  by  the  will  of  Henry  K.  was  a  valid  exercise  of  the  power  by  the  survivor,  and 
that  the  defendant  was  entitled  to  the  property. 
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186a  by  him,  was  imperfect  and  insufficient;  and,  secondly, 
that  the  defendant  did  not  make  a  good  and  valid  title 
to  the  said  premises. 

The  defendant,  by  his  second  and  third  pleas,  traversed 
these  breaches  respectively. 

A  special  verdict  was  found,  which  embodied  the  fol- 
lowing facts: — ^The  defendant  delivered,  within  the  time 
agreed  upon,  to  Mr.  Wilson's  solicitor  an  abstract  of  his 
alleged  title,  as  seised  in  fee  in  the  premises  in  question. 
By  this  abstract  it  appeared,  that,  at  the  time  of  the 
making  of  the  indentures  of  lease  and  release  next  men- 
tioned, the  premises  stood  limited  to  the  use  of  and  vested 
in  Frances  Elizabeth  Reeve,  widow,  for  her  life,  with  re- 
mainder to  the  use  of  Mary  Frances  Reeve,  spinster,  and 
her  heirs:  And  that,  by  virtue  of  indentures  of  lease  and 
release,  bearing  date  respectively  the  28th  and  29th  days 
of  May,  A.D.  1810,  the  release  being  made  between  one 
Henry  Eater  of  the  first  part,  the  said  Frances  Elizabeth 
Reeve  of  the  second  part,  the  said  Mary  Frances  Reeve, 
spinster,  of  the  third  part,  J.  "W.  Birch,  E.  Rudge,  H.  W. 
Brown,  and  W.  Rogers,  Esquires,  of  the  fourth  part, 
and  George  Frere,  Esquire,  of  the  fifth  part,  being  the 
settlement  executed  previously  to  the  marriage  then  in 
contemplation,  and  which  was  afterwards  solemnised  be- 
tween the  said  Henry  Eater  and  Mary  Frances  Reeve, 
the  said  premises  were  conveyed  and  assured  by  the  said 
Frances  Elizabeth  Reeve  and  Mary  Frances  Reeve,  with 
the  privity  of  the  said  Henry  Eater,  unto  the  said 
George  Frere,  his  heirs  and  assigns,  that  is  to  say,  by  a 
lease  of  the  said  premises.  To  hold  for  one  year  from 
the  28th  day  of  May  aforesaid,  made  on  that  day  by 
the  said  Frances  Elizabeth  Reeve  and  Mary  Frances 
Reeve  to  the  said  George  Frere  by  one  of  the  said  inden- 
tures ;  and  by  a  release  of  the  said  premises  in  fee,  made 
on  the  29th  day  of  May,  during  the  said  term  of  one  year, 
by  the  said  Frances  Elizabeth  Reeve  and  Mary  Frances 
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Reeve  to  the  said  George  Frere  and  his  hciirs,  by  the  other  1863. 
of  the  said  indentures,  to  the  uses  following,  that  is  to  say: 
To  the  use  of  the  said  Henry  Eater  and  his  assigns,  for 
the  life  of  him  the  said  Henry  Kater,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  of  the  said  Mary 
Frances  Keeve,  afterwards  Mary  Frances  Eater,  the  wife 
of  the  said  Henry  Eater,  for  her  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  of  all  and  every 
or  such  one  or  more  of  the  children  of  the  said  Henry  Ea- 
ter by  the  said  Mary  Frances  Eater,  either  exclusively,  or 
in  such  parts,  shares,  or  proportions,  and  for  such  estate 
or  estates,  interest  or  interests,  and  with  such  limitations 
and  remainders  over,  and  charged  or  chargeable  with  the 
payment  of  such  yearly  or  other  sum  or  sums  of  money, 
such  limitations  or  remainders  over  and  charges  neverthe- 
less to  be  for  the  benefit  of  some  or  one  of  the  same  chil- 
dren, and  at  such  age  or  ages,  time  or  times,  and  in  such 
manner  and  form  as  they  the  said  Henry  Eater  and  Mary 
Frances  Eater  should  from  time  to  time,  by  any  deed  or 
deeds,  writing  or  writings,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  be  by  them  respectively 
sealed  and  delivered  in  the  presence  of  and  to  be  attested 
by  two  or  more  credible  witnesses,  direct,  limit,  or  appoint; 
and  in  default  of  such  joint  direction,  limitation,  or  ap- 
pointment, or  in  case  any  such  should  be  made  which 
should  not  be  a  complete  disposition  of  the  said  heredita- 
ments thereby  granted  and  released,  or  intended  so  to  be, 
then  as  the  survivor  of  them  the  said  Henry  Eater  and 
Mary  Frances  Eater  should,  by  any  such  deed  or  deeds, 
writing  or  writings,  to  be  executed  as  aforesaid,  or  by  his 
or  her  last  will  and  testament  in  writing,  or  by  any  codi- 
cil thereto,  to  be  by  him  or  her  signed  and  published  in 
the  presence  of  and  attested  by  three  or  more  credible  wit- 
nesses, direct,  limit,  or  appoint;  and  in  default  of  such  di- 
rection, limitation,  or  appointment,  and  in  case  any  such 
direction,   limitation,   or  appointment  should   be   made, 

ll2 
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1853.  then,  when  and  as  the  estates  and  interests  therehy  cre- 
ated, raised,  or  limited,  should  respectively  end  and  deter- 
mine, and  as  to  snch  part  or  parts  of  the  said  heredita- 
ments whereof  no  such  direction,  limitation,  or  appoint- 
ment should  be  made,  to  the  use  of  the  said  J.  W.  Birch, 
K  Rudge,  H.  W.  Brown,  and  H.  Rogers,  and  their  heirs, 
upon  trust,  in  case  there  should  be  issue  of  the  said  mar- 
riage between  the  said  Henry  Eater  and  Mary  F.  Eater 
one  son,  and  not  more  than  three  other  children,  who 
shoiQd  be  Hying  at  the  time  of  the  decease  of  the  surriyor 
of  them  the  said  Henry  Eater  and  Mary  F.  Eater,  or  who, 
being  sons,  should  haye  attained  the  age  of  twenty-one 
years,  or  who,  being  daughters,  should  haye  attained  that 
age  or  been  married,  and  afterwards  departed  this  life  in 
the  lifetime  of  the  said  Henry  Eater  and  Mary  F.  Eater, 
or  the  suryiyor  of  them,  then  that  the  said  W.  Birch,  K 
Rudge,  H.  W.  Brown,  and  W.  Rogers,  or  the  suryiyors  of 
them,  or  suryiyor  of  them,  or  the  heirs  or  assigns  of  such 
suryiyor,  should  pay  and  apply  the  rents,  issues,  and  pro- 
fits of  the  hereditaments,  or  a  competent  part  thereof,  in 
or  towards  the  maintenance  and  education,  or  otherwise 
for  the  benefit  of  the  eldest  son  for  the  time  being  of  the 
said  Henry  Eater  by  the  said  Mary  Frances,  until  such 
son  should  attain  the  age  of  twenty-one  years;  and  when 
and  as  soon  as  such  son  should  haye  attained  that  age, 
then  should  grant,  conyey,  and  assure  all  and  singular  the 
said  hereditaments  to  the  use  of  such  son,  his  heirs  and 
assigns,  for  eyer. 

It  further  appeared  by  the  said  abstract  that  the  said 
Henry  Eater  had  two  children  by  the  said  Mary  Frances 
his  wife,  both  of  whom  were  sons,  and  bom  before  the 
making  of  the  deed-poll  hereinafter  next  mentioned,  yiz. 
one  Henry  Herman  Eater,  the  eldest  son,  and  one  Edward 
Eater,  the  defendant  in  this  action;  and  that,  by  a  cer- 
tain deed-poll,  bearing  date  the  16th  of  October,  1832, 
and  sealed  and  deliyered  by  the  said  Henry  Eater  and 
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Maiy  F.  Eater  in  the  presence  of  and  attested  by  two  I85a 
credible  witnesses,  the  said  Henrj  E[ater  and  Mary  Fran- 
ces Eater,  after  stating  that  they  had  for  some  years  past, 
with  great  and  affectionate  anxiety,  reflected  upon  that 
disposition  of  their  property  which  might  best  conduce  to 
the  welfare  and  happiness  of  their  children,  and  had,  after 
much  and  careful  consideration,  resolved  to  exercise  the 
several  powers  given  to  or  vested  in  them  by  virtue  of  the 
said  therein  and  hereinbefore  mentioned  indenture  of  re- 
lease in  manner  thereinafter  mentioned,  did,  in  exercise 
and  execution  of  the  power  or  authority  reserved  to  them 
by  the  said  indenture  of  release  of  the  29th  of  May,  1810, 
and  of  every  other  power  and  authority  them  in  that  be- 
half enabling,  direct,  limit,  and  appoint — ^That  the  said 
premises  should  thenceforth  remain,  continue,  and  be  sub- 
ject to  the  said  life  estates  of  the  said  Henry  Eater  and 
Mary  Frances  his  wife,  to  the  use  of  the  said  Edward  Ea- 
ter, his  heirs  and  assigns,  for  his  and  their  absolute  bene- 
fit, subject  to  the  power  of  revocation  thereinaft^er  con- 
tained and  next  hereinafter  mentioned;  and  that,  in  and 
by  the  said  deed-poll,  it  was  provided  and  declared  to  be 
the  true  intent  and  meaning  of  the  said  Henry  Eater  and 
Mary  Frances  his  wife,  that  it  should  and  might  be  lawful 
to  and  for  the  said  Henry  Eater  and  Mary  Frances  his 
wife,  at  any  time  or  times  thereafter,  and  firom  time  to 
time  during  their  joint  natural  lives,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or  without 
power  of  revocation,  to  be  by  them  respectively  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  credible 
witnesses,  to  alter  or  vary,  or  absolutely  to  revoke,  deter- 
mine, and  make  void  all  or  any  of  the  directions,  limita- 
tions, or  appointments,  uses,  trusts,  ends,  intents,  and  pur- 
poses thereinbefore  expressed  or  contained  of  or  concern- 
ing the  said  manors,  messuages,  advowsons,  tithes,  lands, 
and  hereditaments  and  premises  by  those  presents  limit- 
ed and  appointed  or  declared,  or  intended  so  to  be,  or  any 
part  or  parts  of  the  same;  and  by  the  same  or  any  other 
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1S53.^  deed  or  deeds,  instrument  or  instruments  in  writing,  irith 
or  without  power  of  revocation,  to  be  hj  both  of  them  the 
said  Henry  Eater  and  Mary  Frances  his  wife  sealed  and 
delivered  as  aforesaid,  to  direct,  limit,  appoint,  or  declare 
any  new  or  other  use  or  uses,  trust  or  trusts,  estate  or  es- 
tates, interest  or  interests,  of  or  concerning  the  said  pre- 
mises, or  any  part  or  parts  of  the  same,  in  such  manner  as 
they  should  think  proper,  and  which  should  be  warranted 
by  the  terms  of  the  said  several  powers  contained  in  the 
said  indenture  of  the  29th  of  May,  J  810,  anything  therein 
contained  to  the  contrary  notwithstanding;  and  that,  by  a 
certain  other  deed-poll,  bearing  date  the  4th  of  February, 
1833,  and  signed,  sealed,  and  delivered  by  the  said  Henry 
Eater  and  Mary  Frances  Eater  in  the  presence  of  and  at- 
tested by  two  credible  witnesses,  they  the  said  Henry  Ea- 
ter and  Mary  Frances  his  wife,  in  exercise  and  execution 
of  the  power  or  proviso  to  them  for  that  purpose  limited 
or  reserved  in  and  by  the  said  above-mentioned  deed-poll 
of  the  15th  of  October,  1832,  and  of  every  other  power, 
proviso,  or  authority  enabling  them  in  that  behalf,  did  ab- 
solutely revoke,  determine,  and  make  void  all  and  every 
the  directions,  limitations,  or  appointments,  uses,  trusts, 
ends,  intents,  and  purposes,  in  and  by  the  said  deed-poll 
of  the  16th  of  October,  1832,  expressed,  declared,  or  con- 
tained of  and  concerning  the  said  premises. 

Within  a  few  days  after  the  making  of  the  said  deed- 
poll,  bearing  date  4th  of  February,  1833,  viz.  on  the  19th 
of  February,  the  said  Mary  Frances  Eater  died,  leaving 
the  said  Henry  Eater  her  surviving.  After  the  death  of 
his  wife  on  the  24th  of  May,  1833,  Henry  Eater  made, 
signed,  and  duly  published  his  last  will  in  writing,  exe- 
cuted by  him  the  said  Henry  Eater  in  the  presence  of 
and  attested  by  three  credible  witnesses,  and  thereby,  after 
reciting  that  certain  powers  were  given  or  reserved  to  him 
by  the  said  indenture  of  lease  and  release  of  the  28th  and 
29th  of  May,  1810;  and  that,  having  with  great  and  affec- 
tionate anxiety  reflected  upon  that  disposition  of  the  pro- 
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perty  therein  referred  to  which  might  best  conduce  to  the  l85a 
welfare  and  happiness  of  his  children,  he  had,  after  much 
and  careful  consideration,  resolved  to  exercise  the  several 
powers  vested  in  him  in  the  manner  thereinafter  andhere- 
inafter  mentioned,  and  that  his  son,  Henry  Herman 
Eater,  was  absolutely  entitled,  under  the  will  of  his  grand- 
mother, to  a  certain  sum  of  money  in  the  funds,  producing 
140^.  per  annum,  he  did,  by  virtue  and  in  exercise  of  the 
power  given  him  by  the  said  indentures  of  lease  and  re- 
lease, and  of  all  and  every  power  him  thereto  enabling, 
direct,  limit,  and  appoint  that  all  and  singular  the  pre- 
mises comprised  in  and  settled  by  the  said  indentures, 
with  their  and  every  of  their  rights,  &c.,  should  remain, 
continue,  and  be;  and  that  the  said  indentures  should 
operate  and  enure  to  the  use  of  his  son  Edward  Eater  (the 
defendant),  his  heirs  and  assigns,  for  ever. 

The  said  Henry  Eater  died  after  making  his  said  will, 
which  was  duly  proved  on  the  12th  of  May,  1836. 

Henry  Herman  Eater  and  Edward  Eater  were  the  only 
children  of  the  said  Mr.  and  Mrs.  Eater,  who  were  living 
at  the  time  of  the  death  of  Mr.  Eater. 

The  special  verdict  then  proceeded  to  find  that,  if  the 
said  appointment  made  by  the  will  of  Henry  Eater  was  a 
valid  and  effectual  appointment  of  the  premises,  then  the 
defendant  did,  within  the  specified  time,  deliver  to  Mr. 
Wilson's  solicitor  a  proper  and  sufficient  abstract  of  the 
defendant's  title  to  the  said  premises,  and  that  he  did  also 
make  to  Mr.  Wilson  a  good  and  valid  title  as  required  by 
the  said  agreement. 

The  case  was  argued  last  Term  (Jan.  24th)  by 

WcMers  for  the  plaintiff. — The  substantial  question  is, 
whether,  at  the  time  of  the  execution  of  the  will  of  Henry 
Eater,  the  power  of  appointment  limited  to  the  survivor  of 
Mr.  and  Mrs.  Eater  by  their  marriage  settlement  was  a  va- 
lid and  subsisting  power.     If  it  was,  the  will  in  question 
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J^Q^^  operated  as  a  good  exercise  of  the  power.  The  plaintiff, 
however,  contends  that  the  power  had  been  satisfied  before 
the  making  of  the  will,  and  consequently  that,  at  that  time, 
the  power  was  extinguished.  The  question  depends  upon 
the  doctrine  of  resulting  uses.  Now,  if,  upon  the  revocar 
tion  of  the  appointment  of  1832,  the  power  of  appointment 
to  the  surrivor  of  the*donees  contained  in  the  settlement 
of  1810  did  result,  it  must  have  done  so,  either  in  conse- 
quence of  some  express  intention  to  that  effect  on  the  part 
of  the  settlors  or  of  the  donees  of  the  power,  or  by  reason 
of  some  rule  of  law,  founded  upon  an  implied  intention  on 
the  part  of  the  settlors,  that,  in  the  event  in  question,  the 
powers  in  the  original  settlement  should  result.  The 
plaintiff,  therefore,  submits — ^First,  that  in  the  absence  of 
express  evidence  of  intention  on  the  part  of  the  original 
settlors,  that,  in  the  event  above  mentioned,  the  power  in 
question  should  result,  such  power,  from  want  of  capacity 
to  do  so,  could  not  have  resulted  Secondly,  that  if  it  had 
such  capacity,  the  existence  of  intention  on  the  part  of 
the  donees  of  the  joint  power,  clearly  manifested  at  the 
time  of  the  execution  of  the  joint  appointment,  that  the 
power  should  not  result,  prevented  it  from  so  doing.  And 
thirdly,  that  if  the  intention  of  such  donees,  to  be  gather* 
ed  from  the  deed-poll  of  1832,  would  in  itself  be  inopera- 
tive to  rebut  the  resulting  of  the  separate  power,  such  in- 
tention would  be  sufficient  to  raise  by  implication,  in  de- 
fault of  an  exercise  of  the  joint  power  of  appointment 
reserved  by  the  deed  of  appointment,  a  limitation  to  the 
uses  of  the  settlement  of  1810,  ulterior  to  the  joint  and  seve- 
ral powers  of  appointment  thereby  limited  to  the  donees. 
First,  an  exercise  of  the  joint  power  of  appointment  by 
the  deed-poll  of  1832,  exhausted  the  joint  and  several 
powers  of  appointment,  by  creating  the  full  measure  of  es- 
tate authorised  to  be  created  by  those  powers,  and  sub- 
stituted in  their  place  a  limitation  to  the  second  son  in  fee. 
The  appointment  to  him  divested  the  limitation  in  default 
of  appolQtment  contained  in  the  bettlement  of  1810;  but 
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the  joint  and  several  powers  therein  contained  were  not  1863. 
divested  or  displaced,  but  were  exercised.  The  full  mea- 
sure of  ownership,  which  had  before  residedin  those  powers, 
was  transferred  to  and  formed  a  component  part  of  his  es- 
tate On  the  execution  of  the  power  of  revocation  by  the 
deed-poll  of  the  4th  of  February,  1833,  such  revocation 
merely  restored  the  estates  which  were  divested  or  dis- 
placed by  the  execution  of  the  power,  namely,  the  limita- 
tions on  default  of  the  joint  and  several  powers  of  ap- 
pointment contained  in  the  settlement  of  1810;  but  it  did 
not  restore  or  revive  the  powers,  or  either  of  them,  which 
had  been  ahready  exhausted  and  satisfied.  The  defendant 
must  contend  that  the  powers  limited  by  the  settlement 
of  1810  resulted  on  the  revocation  of  the  appointment  of 
1832;  and  he  must  consequently  contend  that  the  effect  of 
such  revocation  was  to  restore  the  powers  as  if  no  appoint- 
ment had  ever  been  made.  But  the  limitation  to  the  son 
was  an  actual  subsisting  limitation  from  the  time  of  the 
execution  of  the  appointment  of  1832  until  its  revocation, 
and  constituted  a  link  in  the  ownership.  The  revocation 
did  not  defeat  this  estate  ab  initio,  but  determined  it  from 
the  time  of  the  revocation  only.  If  this  had  been  a  limit- 
ation to  such  uses  as  the  donees  of  the  power  should  ap- 
*  point,  with  an  immediate  limitation  in  default  of  appoint- 
ment to  their  eldest  son  in  fee,  and  they  had  appointed 
in  favour  of  their  younger  son  with  power  of  revocation, 
and  they  had  subsequently  revoked  the  appointment,  such 
revocation  clearly  would  not  in  any  way  interfere  with  the 
title  of  the  younger  son  to  possession  during  the  period  be- 
tween the  appointment  and  the  revocation.  The  deter- 
mination of  his  estate  would  date  from  the  time  of  the  re- 
vocation; and  the  effect  of  the  revocation  is  precisely  the 
same,  although  the  estate  of  the  younger  son  is  not  an  es- 
tate in  possession,  but  reversionary,  expectant  on  the  death 
of  his  parents.  Now,  on  the  supposition  that  his  estate  is 
reversionary,  and  that  the  parents  have  estates  for  years 
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185a  instead  of  life  estates^  an  appointment  in  favour  of  the 
younger  son  would  entitle  his  wife  to  dower,  subject  to  the 
interests  of  the  parents.  It  may  be  contended  that  the 
wife's  title  to  dower  would  not  be  defeated  by  a  subse- 
quent revocation  of  the  estate  of  the  younger  son,  inas- 
much as  the  revocation  could  not  have  a  greater  effect 
than  a  conditional  limitation  to  determine  the  estate  on  a 
specific  event  would  have  had  if  inserted  in  the  appoint- 
ment; which  clearly  would  not  have  defeated  the  wife's  title 
to  dower:  Moody  y.  King  {a).  If,  then,  not  only  would  the 
estate  created  by  an  exercise  of  the  power  of  appointment 
govern  the  ownership  during  the  period  between  the  time 
of  the  appointment  and  of  its  revocation,  but  would  also 
create  legal  burthens,  such  as  dower,  which  might  affect  the 
estate  as  against  ulterior  claimants,  it  is  manifest  that  a 
revocation  could  not  restore  the  limitations  of  the  original 
settlement  in  such  manner  as  if  the  powers  had  never  been 
exercised.  The  only  question  would  be,  whether,  admit- 
ting the  revocation  to  determine  the  limitation  derived  un- 
der the  appointment  from  the  time  of  the  revocation  only, 
and  not  ab  initio,  the  powers  could  possibly  result  so  as 
to  be  successively  exercised.  Neither  principle  nor  au- 
thority supports  such  a  position.  Ward  v.  Lenthcd  (6)  is  an 
authority  that  the  power  in  the  present  case  would  not  re- 
sult There  a  man  levied  a  fine  to  uses,  with  a  power  of 
revocation  and  limitation  of  new  uses;  and,  by  a  second 
deed,  he  revoked  the  uses,  and  made  a  new  appointment 
of  uses,  with  a  power  only  to  revoke;  and,  by  a  third  in- 
denture, he  revoked  the  uses  of  the  second  indenture,  and 
limited  new  ones;  and  it  was  held  that,  as  the  appointor 
had  reserved  only  in  the  deed  of  appointment  a  power  of 
revocation  without  a  power  of  limiting  new  uses,  he  could 
only  revoke,  and  could  not  limit  new  uses  by  virtue  of  the 
estate  first  raised,  that  is  to  say,  under  an  exercise  of  the 

(a)  2  Bing.  447.  (b)  1  Sid.  343;  2  Keb.  269,  &a 
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power  of  appointing  new  uses  contained  in  the  original 
settlement.  Lord  St.  Leonard's,  in  1  Sugden  on  Powers, 
481,  6th  edit,  (a),  whilst  he  admits  the  authority  of  Ward  v. 
Lentiud,  attempts  to  distinguish  it  from  a  case  like  the 
present,  where  the  original  power  of  appointment  is  pre- 
cedent to  the  uses  of  the  settlement,  instead  of  being  li- 
mited bj  way  of  power  of  revocation  and  new  appointment. 
He  says: — "If  the  original  power  be  a  general  primary 
one,  and  the  estate  be  settled  only  in  default  of  and  until 
its  execution,  a  new  appointment,  with  a  power  of  revoca- 
tion only,  and  a  subsequent  exercise  of  that  power,  would, 
it  is  apprehended,  restore  the  original  settlement,  and  with 
it  the  general  powers  of  appointment  which  would  e£Pect 
the  intention.  For  in  such  case  the  original  power  of 
appointment  in  its  creation  overrides  all  the  other  uses, 
and  comes  in  lieu  of  the  fee.  .  .  .  But  where,  on  the  con- 
traiy,  the  estate  is  at  once  settled  to  uses  in  strict  settlement 
with  a  power  of  revocation,  and  that  power  is  afterwards 
executed  by  a  new  limitation,  and  a  powerof  revocation  only 
reserved,  and  the  latter  power  is  then  exercised— in  that 
case  the  last  revocation  would  restore  the  original  settle- 
ment, but  not,  it  should  seem,  the  original  power  of  revo- 
cation. For  if  the  new  power  of  revocation  was  not  tan- 
tamount to  a  power  to  revoke  and  limit  new  uses,  of  course 
a  revocation  can  only  operate  as  such,  that  is,  to  revoke 
the  appointment,  and  then  the  original  power  is  at  an  end; 
for  the  first  appointment  was  a  full  exercise  of  the  power, 
but  with  the  benefit  of  the  power  to  revoke,  and  when  that 
power  is  exercised,  the  original  power  is  wholly  exhausted, 
and  consequently  the  original  settlement  remains  incap- 
able of  being  revoked."  But  the  question  is,  why  might 
not  the  power  of  new  appointment  in  the  original  settle- 
ment have  been  exercised  ?  If  the  distinction  attempted 
to  be  taken  by  Lord  St  Leonard's  is  well  founded,  it  must 
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(a)  7th  Edit.  Vol.  1,  p.  459. 
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ib&s.  be  so  by  reason  of  there  being  a  difference  between  a  power 
of  appointment  at  the  beginning  of  a  settlement  and  a 
power  of  revocation  and  new  appointment  at  the  end  of 
it;  but  there  is  no  such  difference.  In  the  case  of  a  limit- 
ation to  uses  in  strict  settlement,  with  a  power  of  revoca- 
tion and  new  appointment  superadded,  and  the  uses  are 
revoked,  the  subsisting  uses  of  the  property  immediately  af- 
ter the  revocation  would  be  as  follows: — the  limitations 
would  stand  to  such  uses  as  the  settlor  in  exercise  of  the 
power  of  new  appointment  should  appoint,  and  in  default 
of  appointment  to  the  settlor  in  fee.  If,  then,  the  settlor 
were  to  exercise  the  power  of  new  appointment  with  a 
power  of  revocation,  and  were  afterwards  to  revoke,  there 
is  no  reason  why,  consistently  with  the  principle  adopted 
by  Lord  St  Leonard%  the  power  should  not  result;  for, 
by  the  exercise  of  the  power  of  revocation  in  the  first  settle- 
ment the  power  of  new  appointment  became  a  primaiy 
power,  as  much  so  as  if  it  had  originally  been  limited  as 
the  primary  use  of  the  settlement.  Ward  v.  Lenthal  must 
therefore  be  considered  an  authority  that,  in  a  case  like 
the  present,  the  original  power  would  be  extinguished. 

Secondly,  assuming  that  the  power  to  the  survivor  would 
otherwise  result,  it  could  not  do  so  in  opposition  to  a  clear 
intention  to  the  contrary  on  the  part  of  the  donees  of  the 
joint  power,  on  the  exercise  of  the  appointment  of  1832. 
As  resulting  uses  wholly  depend  upon  intention,  the  ques- 
tion would  be,  whose  intention  is  to  govern  the  resulting 
use  in  the  present  instance.  In  ordinary  cases,  the  inten- 
tion of  the  settlors  would  govern  the  resulting  use  where 
the  uses  result  contemporaneously  with  the  execution  of 
the  settlement;  but  where,  as  in  the  present  case,  the  whole 
dominion  over  the  use  is  vested  in  the  donees  of  the  power, 
and  the  use  results  in  consequence  of  a  dealing  with  the 
property  by  them,  the  use  would  result  subserviently  to 
the  intention  of  such  donees,  who  for  this  purpose  repre- 
sent the  settlors.     Under  an  exercise  of  the  power,  the 
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donees  might  limit  what  estates  they  pleased  in  favour  of  1853. 
their  children.  They  might  specifically  appoint  estates  to 
the  children  in  part,  and  leave  them  to  take  other  parts 
under  the  limitations  in  default  of  appointment;  and  they 
might  modify  their  powers  of  appointment  in  such  man* 
ner  as  they  should  think  fit,  provided  only  that  they  were 
clearly  to  denote  what  should  be  the  subsisting  uses  of 
the  property.  Hele  v.  Bond  (a)  is  an  authority  that  the 
intention  of  the  original  settlors,  even  if  expressed,  could 
not  govern  the  resulting  of  the  power.  There  the  original 
settlement  contained  a  power  for  Sampson  Hele  to  revoke 
the  uses  of  the  settlement;  ''and  any  such  new  limitation 
or  appointment  by  any  other  writing  sealed,  he  shall  and 
may,  yrom  tifne  to  timej  revoke  or  alter,  and  make  any  other 
limitation  of  the  premises,  as  often  as  he  shall  think  fit/' 
Sampson  Hele  revoked  and  appointed  new  uses,  but  the 
deed  of  revocation  and  new  appointment  did  not  contain 
any  power  of  revocation  and  new  appointment:  and  it  was 
held,  that  he  could  not  revoke  the  appointment  and  limit 
new  uses  under  the  power  contained  in  the  original  set- 
tlement, although  it  expressly  extended  to  such  a  case, 
because  a  power  of  revocation  and  new  appointment  was 
not  expressly  reserved  by  the  donees  in  the  deed  of  ap- 
pointment This  case,  therefore,  shews  that  the  intention 
of  the  original  settlors  has  no  influence,  so  far,  at  all  events, 
as  relates  to  the  restoration  or  reservation  of  powers  which 
have  been  exercised.  Assuming,  then,  the  intention  of 
the  donees  to  govern  the  resulting  of  the  powers,  the  ques- 
tion is,  whether  there  is  sufiScient  evidence  of  the  intention 
in  the  present  case  that  the  power  to  the  survivor  should 
not  result.  It  is  clear  that  a  resulting  use  need  not  be 
expressly  negatived,  but  that  any  evidence  of  intention 
that  it  should  not  result,  will  be  sufficient ;  as,  for  instance, 
if  the  resulting  of  the  use  would  be  inconsistent  with  any 

(a)  2  Sugd.  on  Powers,  App.  No.  5. 
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1853.  of  the  provisions  contained  in  the  deed  of  disposition, 
Montagu  (p^^  Feaxne's  Contingent  Remainders,  p.  42,  and  the  casesof 
Aiiams  v.  Savage  (a)  and  Bawley  v.  Holland  (b)  there  cited), 
it  is  perfectly  clear  that,  in  this  case,  the  resulting  of  the 
power  to  the  survivor  would  be  wholly  inconsistent  with 
the  provisions  of  the  deed  of  appointment,  which  expressly 
reserves  to  the  donaeB  a  joint  power  of  revocation  and  nev 
appointment  only.  It  was  clearly  intended  that  the  power 
of  new  appointment  should  not  be  more  extensive  than 
the  power  of  revocation,  which  required  the  concurrence 
of  both  donees  for  its  exercise,  the  two  powers,  in  fact, 
forming  one  entire  authority.  And,  moreover,  the  special 
language  of  the  deed  of  appointment  removes  all  doubt 
upon  this  question.  By  the  recitals  in  this  deed,  the  parties 
expressly  state  that  it  is  their  intention  to  exercise  ''the 
said  several  powers''  contained  in  the  settlement  of  1810, 
and,  in  the  reservation  of  the  joint  power  of  new  appoint- 
ment, it  is  provided  that  the  parties  are  to  be  at  liberty 
•jointly  to  new  appoint  "  in  such  manner  as  they  should 
think  proper,  and  which  should  be  warranted  by  the 
terms  of  the  said  several  powers  contained  in  the  said 
indenture  of  the  29th  of  May,  1810.''  There  is,  there- 
fore, a  clear  evidence  of  intention  on  their  part  to  exer- 
cise all  the  authority  they  possessed  under  the  joint  and 
several  powers,  and  to  substitute  for  such  powers  a  joint 
power  only.  Ward  v.  Lenthal  may  be  referred  to  as  an 
authority,  that  the  resulting  of  the  uses  in  a  case  like  the 
present  would  be  governed  by  the  intention  of  the  donees 
of  the  power.  It  was  there  decided,  that,  on  the  revocar 
tion  of  the  appointment,  the  uses  of  the  original  settlement 
resulted  exclusively  of  the  power  of  revocation  and  new 
appointment.  But  the  immediate  effect  of  the  exercise  of 
the  power  of  revocation  was  to  defeat  all  the  uses  of  the 
original  settlement,  and  to  leave  the  fee  in  the  settlor,  sub- 

(a)  2  Salk.  679.  (b)  2  Eq.  Ca.  Abr.  753. 
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ject  to  the  power  of  new  appointment;  and  supposing  no  1863. 
new  appointment  to  have  been  made,  the  uses  of  the  set- 
tlement would  have  been  defeated.  On  what  ground, 
therefore,  upon  an  exercise  of  the  power  of  new  appoint- 
ment and  a  subsequent  revocation  of  the  uses  so  created, 
did  the  limitations  of  the  original  settlement  result?  Sim- 
ply on  the  ground  that  the  new  appointment  afforded  evi- 
dence that  it  was  not  the  intention  of  the  donee  of  the 
power  to  defeat  the  uses  of  the  settlement  further  than 
was  necessary  to  give  effect  to  the  new  appointment  The 
foundation,  therefore,  of  the  resulting  of  these  uses  was 
the  intention  of  the  donee  of  the  power.  And  it  would 
not  be  possible  to  account  for  the  revival  of  estates  whidi 
had  been  expressly  revoked  in  any  other  way. 

Thirdly,  if  there  be  any  question  as  to  the  position  that 
the  intention  of  the  donees  was  sufficient  to  rebut  the  re- 
sulting of  the  separate  power  in  the  absence  of  an  express 
appointment  of  the  use  in  default  of  an  exercise  of  the 
joint  power,  nevertheless  an  appointment  to  the  uses  of 
the  original  settlement,  limited  in  default  of  an  exercise 
of  the  joint  or  several  powers  of  appointment,  may  be  im- 
plied. Many  authorities  might  be  cited,  in  which  a  testa- 
tor, having  directed  an  estate  to  be  held  in  trust  for  the 
children  of  a  person  as  he  should  appoint,  without  making 
any  disposition  in  default  of  appointment,  a  limitation  to 
the  children  in  default  of  appointment  has  been  implied: 
Morgan  v.  8urfna/n{a\  Burrough  v.  PhUcoxQ)).  The 
donees  of  the  power  might  clearly  have  limited  the  pro- 
perty to  the  uses  of  the  original  settlement  in  default  of 
appointment,  in  the  event  of  there  being  no  joint  appoint- 
ment by  them,  and  if  they  have  sufficiently  manifested  an 
intention  so  to  do,  the  necessary  appointment  to  such 
uses  may  be  implied.   For  a  sufficient  declaration  on  their 

(a)  1  Taunt.  289.  (ft)  5  My.  &  Cr.  73. 
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18^3.        part  what  the  uses  are  to  be,  is  all  that  is  necessary  for 
that  purpose. 

WiUes  contrk. — The  authorities,  when  considered,  are 
in  support  of  the  defendant's  title.    At  the  time  the  testa- 
tor made  his  will,  the  power  of  appointment  limited  to 
the  survivor  of  the  testator  and  his  wife  was  a  valid  and 
subsisting  power.    Bj  the  execution  of  the  joint  power 
the  estate  in  question  was  limited  to  the  defendant  in 
fee;  and  by  the  revocation,  which  was  jointly  made,  the 
original  power  was  revived,  and  existed  in  the  same  man- 
ner as  if  the  joint  appointment  had  never  been  made.    It 
has  been  argued,  that  the  intention  of  the  donees  may  be 
taken  into  consideration;  but  the  language  of  the  grantor 
cannot  be  construed  either  by  the  words  or  by  the  acts  of 
the  donees,  for  such  matter  cannot  alter  the  effect  of  the 
original  power.    The  case  of  Ward  v.  Lenthal  is  distin- 
guishable from  the  present,  upon  the  grounds  pointed  out 
by  Lord  St  Leonard's  in  his  work  on  Powers.    The  ail- 
ment on  the  part  of  the  plaintiff  is  in  direct  opposition 
to  the  view  taken  by  the  learned  author  of  that  treatise. 
In  that  case  the  donee  of  the  power  by  the  deed  by  which 
he  revoked  the  uses  and  made  new  limitations,  although 
he  inserted  in  it  a  power  to  revoke,  yet  he  did  not  reserve 
a  'power  expreedy  to  limit  new  uses;  and  it  was  held,  upon 
that  ground,  that  he  could  not  limit  new  uses  by  virtue 
of  the  estate  first  raised.    The  resolution  was,  that  where 
a  deed  is  executed  under  a  power  of  revocation,  reserved 
upon  the  execution  of  a  former  power,  no  uses  can  be  limit- 
ed out  of  the  old  seisin,  unless  the  deed  containing  such 
power  of  revocation  also  contain  an  express  authority  to 
limit  new  uses.     And  Lord  St  Leonard's  lays  it  down  as 
a  rule,  to  be  gathered  from  the  authorities  upon  this  ques- 
tion, "  that  every  power  reserved  in  a  deed  executing  a 
power  will  be  strictly  construed,  and  therefore  a  mere 
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power  of  revocation  in  such  a  deed  will  not  authorise  a  1853. 
limitation  of  new  uses,  although  in  certain  cases  the  ori- 
ginal power  may  be  re-executed"  (a).  And,  in  treating  of 
the  point  decided  in  Ward  v.  Lenthai,  he  says,  "  The  first 
deed  contained  a  power  of  revocation  and  new  appoint- 
ment; the  second  deed,  which  revoked  and  limited  new 
uses,  contained  only  a  power  to  revoke;  the  third  deed 
revoked  and  limited  new  uses,  and  the  new  uses  were 
held  to  be  bad.  The  operation  of  the  last  revocation, 
therefore,  was  not  to  remove  the  second  deed  out  of  the 
way  altogether,  and  to  restore  the  original  settlement, 
with  the  power  of  revocation  and  new  appointment,  for 
in  that  case  the  latter  power  would  have  supported  the 
new  uses  in  the  third  deed;  but  the  second  deed  executed 
the  power  of  revocation  and  appointment  in  the  first; 
and  the  third  deed  having  revoked  the  second,  without 
any  power  to  limit  new  uses,  the  original  settlement  re- 
mained discharged  of  the  power  to  revoke  it"  That  case 
is  therefore  clearly  distinguishable  from  the  present;  and 
the  observations  of  the  learned  author  of  the  work  upon 
Powers  are  applicable  here.  It  has  been  urged  that  the 
insertion  of  a  joint  power  of  appointment  only  by  the 
donees  of  the  power,  affords  an  argument  against  the  re- 
sulting of  a  separate  power;  but  that  argument  is  not  of 
much  weight,  inasmuch  as  a  separate  power  could  not 
have  been  reserved  in  the  deed  of  appointment  The 
deduction  drawn  from  the  case  of  Moody  v.  King  appears 
to  be  rendered  of  little  value  by  the  later  authority  of 
Ray  V.  Punff(b):  See  also  2  Sugden  on  Powers,  pp.  31, 
32,  33.  Here  it  was  intended  by  the  deed  of  settlement 
that  the  survivor  of  Mr.  and  Mr&  Eater  should  have  a 
separate  power  of  appointment;  and  by  the  deed  of  1832 
they  reserved  that  power.  The  words  "  in  default  of  such 
joint  direction,  limitation,  or  appointment,  or  in  case  any 

(a)  1  Sugd.  on  Powers,  7th  edit  462.         (b)  5  B.  &  Aid.  561. 
VOL.  VIII.  JC  M  EXOH. 
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1863.  such  should  be  made  which  should  not  be  a  complete  dis* 
position  of  the  said  hereditaments/'  and  which  are  to  be 
found  in  the  deed  of  settlement,  must  be  read  secundum 
subjectam  materiem,  and  mean  that,  in  case  of  the  death 
of  one  of  the  donees  of  the  power,  there  not  having  been 
any  complete  disposition  of  the  hereditaments,  the  right 
of  the  survivor  to  appoint  shall  attach.  If,  therefore, 
there  has  been  no  joint  appointment,  the  surviving  parent 
may  exercise  the  power  of  appointment;  and  by  the  deed 
revoking  the  joint  appointment  the  original  settlement, 
including  the  several  power  of  appointment,  was  fully  re- 
stored, and  therefore  the  appointment  by  will  to  the  de- 
fendant was  valid. 

Watters  in  reply. — The  case  of  BrudeneU  v.  Elwes  (a)  is 
an  authority  that  a  separate  power  might  have  been  in- 
serted in  the  deed  of  appointment.  In  that  case  a  separate 
power  was  reserved  on  a  joint  appointment.  If  in  that 
case  the  original  separate  powers  could  have  been  held  to 
result,  that  case  would  not  have  been  rested  upon  the 
validity  of  the  reservation  of  the  separate  power  in  the 
appointment.  Ray  v.  Pung  cannot  be  considered  as  appli- 
cable to  powers  of  revocation  and  new  appointment,  unless 
it  be  also  admitted  that  there  is  no  distinction  between  a 
limitation  to  such  uses  as  A.  shall  appoint,  with  a  gift  over 
in  default  of  appointment  to  B.,  and  a  limitation  to  R, 
subject  to  be  defeated  by  the  exercise  of  powers  of  revoca- 
tion and  new  appointment  in  A.  And  if  that  be  so,  the 
defendant  would  be  precluded  from  availing  himself  of  the 
distinction  taken  by  Lord  8t  Leonard's^  which  is  wholly 
based  upon  such  a  difference.  [Parke,  B. — I  do  not  think 
that  Lord  8t  Leonard's  intends  to  rest  the  distinction  upon 
the  difference  between  a  power  of  appointment  precedent  to 
the  uses  of  a  settlement,  and  a  power  of  revocation  and  new 
appointment  following  such  uses,  but  upon  the  ground  that 

(a)  1  East,  442 ;  7  Ves.  332. 
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the  power  to  appoint  is  the  primary  object  and  intent  of  the  1853. 
settlors,  and  therefore  that  it  is  immaterial  in  which  part  of 
the  settlement  the  power  is  inserted.]  In  Ward  v.  LenOud 
it  was  the  settlor's  intention  that  the  estate  should  stand 
limited  to  the  uses  of  the  settlement,  including  the  power 
of  revocation  and  new  appointment.  It  was  not  the  set- 
tlor's intention  there,  that,  on  the  execution  of  the  power 
of  revocation  and  new  appointment,  and  a  subsequent 
revocation  of  the  appointment,  the  uses,  minus  the  powers, 
should  result,  and  yet  such  intention  was  not  sufficient  to 
restore  the  powers  which  had  been  fully  exercised.  The 
same  observation  also  applies  to  Hele  v.  Bond,  for  there  the 
original  settlors  expressly  stated  it  to  be  their  intention 
that  the  original  power  of  revocation  and  new  appoint- 
ment should  revive  after  an  execution  of  the  power  and  a 
subsequent  revocation  of  the  appointment,  and  yet  that 
intention,  which  was  so  clearly  expressed,  was  held  ta  be 
insufficient  to  restore  the  powers. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbbson,  B. — This  was  a  special  verdict,  stating  that 
the  defendant,  under  a  contract  made  with  Mr.  Fountayne 
Wilson,  did  deliver  to  his  solicitor,  on  the  30th  of  Septem- 
ber, 1 843,  an  abstract  of  his  title  of  certain  land  and  pre- 
mises. 

The  question  is,  whether  the  defendant  could,  supposing 
the  facts  stated  in  that  abstract  to  be  true,  make  a  good 
ytitle  to  these  premises. 

The  title  depended  on  a  settlement  made  on  the  28th 
and  29th  of  May,  1810,  by  lease  and  release.  It  appeared 
that  the  premises  in  question  were  at  that  time  limited  to 
Frances  E.  Reeve,  widow,  for  life,  with  remainder  in  fee  to 
Mary  F.  Reeve,  spinster;  and  by  the  settlement  before  men- 
tioned, which  was  made  on  the  marriage  of  Miss  Reeve  with 

.  mm2 
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1863. 


Henry  Kater,  they  were  settled  to  the  use  of  Henry  Eater 
for  life  without  impeachment  of  waste,  remainder  to  the 
use  of  Mary  F.  Reeve  his  wife  for  her  life  in  like  manner, 
with  remainder  to  the  use  of  all  or  any,  or  such  one  or 
more  of  the  children  of  the  marriage,  either  exclusively,  or 
in  such  parts,  shares,  or  proportions,  and  for  such  estate 
or  estates,  interest  or  interests,  and  with  such  limitations 
or  remainders  over,  and  charged  or  chai^eable  with  the 
payment  of  such  yearly  sum  or  sums  of  money,  such  limit- 
ations and  remainders,  and  charges,  nevertheless,  being 
for  the  benefit  of  the  said  children,  and  at  such  ages  and 
times,  and  in  such  manner  as  they  the  said  Henry  Eater 
and  Mary  F.  Eater  should,  from  time  to  time,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of  re- 
vocation and  new  appointment,  to  be  by  them  respectively 
sealed  and  delivered  in  the  presence  of  two  witnesses,  di- 
rect, limit,  or  appoint.  And  in  default  of  such  joint  di- 
rection, limitation,  or  appointment,  or  in  case  any  such 
should  be  made  which  should  not  be  a  complete  disposi- 
tion of  the  said  hereditaments  thereby  settled,  then,  as  the 
survivor  of  them,  the  said  Henry  Eater  and  Mary  F.  Eater 
by  deed  executed  as  aforesaid,  or  by  will  or  codicil  pub- 
lished in  the  presence  of  three  witnesses,  should  direct,  li- 
mit, and  appoint. 

The  settlement  then  proceeded  in  default  of  such  ap- 
pointment, joint  or  several,  to  limit  the  hereditaments  in 
a  way  which,  under  the  circumstances  of  the  case,  woul^ 
give  the  title  to  the  elder  brother  of  the  present  defend- 
ant It  is  not  material  to  state  these  limitations  more  at 
length,  because  nothing  turns  upon  them.  ^ 

There  were  two  children  of  this  marriage,  Herman  Ea- 
ter, and  Edward  Eater  the  defendant. 

The  abstract  then  proceeded  to  state,  that,  by  a  deed 
dated  the  15th  of  October,  1832,  properly  executed,  Henry 
Eater  and  Mary  F.  Eater,  after  reciting  that  they  had  re- 
solved to  exercise  the  several  powers  given  to  or  created  in 
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them  by  virtue  of  the  settlement,  did,  in  exercise  and  ex-  .165a 
ecution  of  the  power  and  authority  reserved  to  them  by 
the  settlement,  and  of  every  other  power  and  authority 
them  in  that  behalf  enabling,  direct,  limit,  and  appoint 
the  premises,  subject  to  their  own  life  estates,  to  Edward 
Eater  (the  defendant)  in  fee.  This  deed  contained  a  power 
of  joint  revocation  of  the  uses  therein  limited,  and  a  power 
of  joint  appointment  of  the  whole  or  any  part  of  the  here- 
ditaments to  new  uses,  and  with  like  power  of  revocation 
and  new  appointment  reserved  to  Henry  Eater  and  Mary  F. 
Eater,  as  they  might  think  proper,  subject  however  to  the 
same  restrictions  as  were  contained  in  the  original  settle- 
ment 

The  abstract  then  set  out  another  deed,  dated  4th  of 
February,  1833,  by  which  Henry  Eater  and  Mary  F.  Eater 
jointly  revoked  the  uses  contained  in  the  deed  dated  the 
]  5th  of  October,  1832,  but  made  no  new  appointment  at  alL 

On  the  19th  of  February,  1833,  Mrs.  Eater  died;  and  on 
the  24th  of  May,  1833,  Henry  Eater  the  survivor  duly 
made  his  will,  and  published  it  in  the  presence  of  three 
witnesses,  and  after  reciting  the  powers  reserved  to  him 
by  the  settlement  of  the  28th  and  29th  of  May,  1810,  did, 
in  execution  of  the  powers  vested  in  him,  limit,  direct,  and 
appoint  the  hereditaments  in  question  to  Edward  Eater 
the  defendant  in  fee. 

Henry  Eater  died,  and  his  will  was  proved  on  the  12th 
.of  May,  1835. 

The  question  now  arises  on  these  facts,  whether  Edward 
Eater  the  defendant  has  the  fee  simple  of  the  heredita- 
ments vested  in  him.  If  he  has,  the  judgment  should  be 
given  for  the  defendant;  if  not,  for  the  plaintiff. 

The  question  depends  on  the  validity  of  the  appointment 
made  by  Henry  Eater's  will.  After  much  consideration, 
we  have  arrived  at  the  conclusion  that  the  appointment 
was  valid,  and  that  the  defendant  is  entitled  to  our  judg- 
ment    It  was  contended  by  the  counsel  for  the  plaintiff, 
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that,  by  the  execution  of  the  power  jointly  by  Mr.  and  Mrs. 
Eater,  the  whole  power  was  executed;  and  that  any  valid 
limitation  afterwards  must  arise  out  of  the  execution  of 
those  powers  which  they  chose  to  reserve  to  themselves  in 
that  deed;  and  that,  as  they  had  not  exercised  them,  ex- 
cept by  revoking  that  appointment,  the  original  power 
was  exhausted  and  gone  altogether,  and  no  power  remained 
in  the  survivor  to  appoint  at  all;  and,  for  this  purpose, 
the  leading  case  of  Ward  v.  Lenihal  (a)  was  cited.  In  that 
case,  a  man  levied  a  fine  to  uses,  with  a  power  of  revoca- 
tion and  limitation  of  new  uses;  and  by  a  second  deed  he 
revoked  the  same,  and  limited  new  uses,  but  therein  re- 
served to  himself  only  a  power  to  revoke.  By  a  third  in- 
denture he  did  revoke  the  uses  of  the  second  indenture, 
and  limited  new  ones.  The  Court  there  resolved,  that, 
where  powers  of  revocation  and  new  appointment  are 
given,  the  donee  may  revoke  and  limit  new  uses  toties 
quoties,  and  all  the  estates  shall  be  raised  out  of  the  first 
seisin.  But  if,  in  any  indenture  by  which  he  thus  declares 
new  uses,  he  reserves  a  power  to  revoke,  and  does  not  re- 
serve a  power  expressly  to  limit  new  uses,  he  can  only  re- 
voke, and  cannot  limit  new  uses  by  virtue  of  the  estate 
first  raised.  Lord  St,  Leonard's,  in  observing  on  this  case, 
says,  that  this  case  seems  to  depend  on  the  ground  in  iTe^e 
V.  Bond,  the  principle  of  which  is,  that  an  instrument  ex- 
ercising a  power  must  expressly  reserve  the  very  powers 
intended  to  be  retained. 

But  we  think,  after  much  consideration,  that  this  case 
does  not  govern  the  present  question. 

There,  the  uses  originally  limited  by  the  settlement,  were 
revoked  by  the  power,  and  new  uses  appointed  in  the  exer- 
cise of  that  power,  with  only  a  power  of  revocation  re- 
served. It  is  unnecessary  to  say,  what  would  have  been 
the  effect,  if  the  second  deed  had  been  simply  revoked. 


(a)  1  Sid.  343;  2  Keb.  209. 
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Possibly,  the  original  revoked  uses  might  have  been  reviv-  ^  1853. 
ed.  But  this  was  not  done,  for  the  deed  of  revocation  ap- 
pointed new  uses,  shewing  clearly  that  the  revocation  was 
not  to  revive  the  old  uses.  And  the  new  uses  failed,  be- 
cause there  was  no  power  reserved  by  the  second  deed  for 
that  purpose.  But  that  is  not  the  case  here.  Here,  by 
the  settlement,  a  power  of  appointment  is  given  to  the 
husband  and  wife  jointly  to  limit  the  estate  amongst 
the  children.  They  are  not  to  revoke  any  of  the  uses 
of  the  settlement  at  all;  nor  have  they  done  so.  Hav- 
ing made  this  joint  appointment,  they  have  revoked  it 
simply.  We  think  that,  in  so  doing,  they  restored  the 
original  settlement  entirely;  and  we  find  it  thus  stated  by 
Lord  StLeonard's  in  treating  on  Powers,  Vol.  I,  p.  481,  cit- 
ing, as  his  authority,  with  approbation  Mr.  Preston's  very 
learned  book  on  Abstracts,  p.  277,  that,  "  where  a  man  has 
a  power  of  appointment,  and  exercises  that  power,  with 
the  addition  of  a  power  of  revocation,  this  power  is  annex- 
ed to  the  uses  introduced  into  the  appointment;  and  by 
revoking  the  uses  contained  in  the  deed  of  appointment 
there  wiU  he  a  revival  of  the  original  iises,  and  amongst  them 
of  the  power  of  appointment.  The  effect  of  the  revocation 
tuiU  be  to  revive  the  original  power,  so  thai  it  may  be  exer- 
cised again  and  again." 

Lord  St  Leonard's  afterwards  adds,  and  we  cannot  do 
better  than  quote  his  very  words — "  If  the  original  power 
be  a  general  primary  one,  and  the  estate  be  settled  only  in 
default  of  and  until  its  execution,"' — which  is  the  case  here 
as  we  think — "  a  new  appointment  with  a  power  of  revo- 
cation only,  and  a  subsequent  exercise  of  that  power  would, 
it  is  apprehended,  restore  the  original  settlement,  and  with 
it  the  general  power  of  appointment,  which  would  effec- 
tuate the  intention.  For,  in  such  case,  the  original  power 
of  appointment  in  its  creation  overrides  all  the  other  uses 
and  comes  in  lieu  of  the  fee.     It  cannot  be  treated  as  a 
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1863.  mere  power  to  defeat  a  settlement^  for  it  is  itself  the  im- 
mediate and  the  leading  object  of  the  settlement." 

We  think  this  distinction  between  this  case  and  that  of 
Ward  y.  LenihcU  decides  the  question  in  fayour  of  the 
defendant. 

By  the  execution  of  the  joint  power,  the  estate  was  limit- 
ed to  the  defendant  in  fea  The  reyocation  of  that  appoint- 
menty  also  jointly  made,  reyiyed  the  original  power  of  joint 
appointment,  and  with  it  the  dependent  power  of  appointr* 
ment  by  the  suryiyor  in  case  of  default  The  case  then 
stands  exactly  as  if  the  first  joint  appointment  had  neyer 
been  made.  Then,  if  so,  the  subsequent  non-exercise  of 
that  existing  joint  power  was  clearly  a  default  in  execut- 
ing such  joint  power.  The  consequence  is,  that  in  that 
eyent  the  power  came  to  the  suryiyor,  which  power  Mr. 
Kater  the  suryiyor  has  duly  exercised  in  this  case.  Mr. 
WaUera  made  another  point,  that,  inasmuch  as  in  the 
first  joint  appointment  the  husband  and  wife  did  not  ex- 
pressly reserye  to  themselyes  any  power  of  appointment 
to  the  suryiyor,  they  had  shewn  their  intention  of  limit- 
ing the  future  appointment  to  themselyes  jointly,  and  so 
had  finally  put  an  end  to  the  power  of  appointment  to  the 
suryiyor.  But  eyen  if  it  should  be  so  construed  as  to  shew 
such  an  intention  on  their  part,  which  we  doubt,  we  still 
think  that  the  settlement  gaye  them  no  power  to  do  this, 
and  that  this  point  also  fails. 

We  are  glad  to  be  able  to  come  to  thb  conclusion,  that 
the  appointment  by  the  suryiyor  is  yalid;  for  this  fully 
efiectuates  the  yery  clear  and  primary  intention  of  the 
parties  to  this  settlement. 

We  think  the  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant  (a). 
((t)  See  Evans  v.  Samidcrsy  3  Drew.  415. 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 


Haylinq  v.  Okey  and  Others.  p^  ^^ 


E 


iRROR  on  a  judgment  (a)  of  the  Court  of  Exchequer  for  Tre»paM  for  as- 
the  defendants.  The  action  was  trespass,  for  assaulting  the  S^\he?^nd- 
plaintiff  and  damaging  his  clothes.  Plea, — That  one  w»t«»a«^«er- 
Walter  de  Winton  was  possessed  of  a  dwelling-house,  situate  and  by  his  com- 
in  the  parish  of  Sandhurst,  in  the  county  of  Gloucester,  JS^ui'e*^^^ 
and  the  plaintiff  was  unlawfully  in  the  dwelling-house,  ^/^^^^^^j^^ 

and  quiet  enjoy- 
ment of  his  dwelling-honse.  New  assignment,  that  the  trespasses  were  committed  oat  of  and  in  a  dif- 
ferent place  from  the  dwelling-hoose,  to  wit,  in  and  npon  a  certain  bridge  in  a  certain  fiinn,  and  in  di- 
vers, to  wit,  two  yards,  two  fields,  and  two  folds,  of  and  in  the  same  iarm,  and  for  another  and  dif- 
ferent purpose.  Plea  to  new  assignment,  that  W.  was  possessed  of  the  dwelling-house,  and  also  of 
the  bridge,  yards,  fields,  and  folds  which  belonged  and  were  adjacent  to  the  dwelling-house ;  and 
that  the  defendants  committed  the  trespasses  newly  assigned  in  defence  of  the  possession  of  the 
dwelling-house,  bridge,  yards,  fields,  and  folds ;  and  that  they  remoTed  the  plaintiff  from  them,  and 
took  him  by  the  nearest  and  most  direct  way  to  a  certain  publio  highway 'near  to  the  dweUtng-houee^ 
bridge,  yards,  fiddt,  and  folde;  and  because  they  could  not  conveniently  remove  the  plaintiff  to 
such  highway  without  passing  over  and  across  the  said  bridge,  yards,  fields,  and  folds,  they,  at  the 
time  in  the  new  assignment  mentioned,  necessarily  and  unavoidably  led  him  over  them.  Re- 
plication, that  W.  was  seised  of  the  fimn,  and  demised  it  to  J.  as  tenant  firom  year  to  year;  that 
J.  entered,  and,  being  indebted  to  B.,  assigned  to  him,  amongst  other  things,  all  the  growing  and 
other  crops  which  then  were  or  might  thereafter  be  found  in  and  about  the  fiurm,  as  a  security  for 
the  debt,  with  a  power  for  B.,  in  defitult  of  payment,  to  take  possession;  that  B.  made  defoult; 
that  the  bridge,  yards,  fields,  and  folds,  in  the  new  assignment  mentioned,  and  also  a  certain  gar^ 
den,  were  parcel  of  the  form  demised  to  J. ;  that,  at  the  time  in  the  new  assignment  mentioned,  W. 
was  possessed  of  the  garden  and  fields  in  which  there  were  growing  and  other  crops  belonging  to 
J. ;  that  while  J.  was  in  possession,  the  pkintif^  as  the  servant  of  B.,  entered  and  took  possession, 
and  continued  in  possession,  of  the  growing  crops,  until  W.  became  possessed  of  the  bridge,  yards, 
fields,  and  folds,  and  of  the  garden;  and  that  the  phiintiff  was  removed  by  the  defendants  fivm 
and  off  the  bridge,  &c.,  before  a  reasonable  time  had  elapsed,  and  while  the  debt  remained  unpaid ; 
and  the  defenduits  dragged  the  phiintiff  firom  the  dwelling  house  along  the  bridge,  and  across  the 
yards,  fields,  and  folds,  to  the  highway.  On  demurrer  to  the  replication: — Hdd,  in  the  Exche- 
quer Chamber,  first,  that  the  plea  to  the  new  assignment  was  good,  since  it  confessed  and  justified 
the  trespasses  therein  alleged,  namely,  those  committed  on  the  bridge,  yards,  fields,  and  folds ; 
and  that  the  stating  in  the  plea  that  the  defendants  removed  the  plaintiff  to  the  highway,  did  not 
render  that  a  part  of  the  cause  of  action  which  it  was  necessary  to  justify,  but  was  mere  surplusage. 
Secondly,  that  the  replication  was  bad  in  substance,  since  it  did  not  shew  any  right  in  B.  to  re- 
tain possession  of  the  premises  after  J.*s  tenancy  had  ended. 

(a)  The  case  was  argaed  in  the  Court,  after  taking  time  to  con- 
Court  of  Exchequer  on  the  28th  sider,  gave   judgment  for   the 
of  April,  1852,  by  Macmifnara  defendants,  without  stating  any 
for  the  phiintiff,  and  //.  J,  Hoilff-  reasons  for  their  decision. 
son  for  the  defendants ;  and  the 
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185a        making  a  noise  and  disturbance,  without  the  leave  and 
Haylino      against  the  will  of  the  said  Walter  de  Winton;  and  there- 

^'  upon  the  defendants,  as  the  servants  of  the  said  Walter  de 

Winton  and  by  his  command,  requested  the  plaintiff  to 
cease  making  his  said  noise,  &c.,  and  to  go  from  and  out 
of  the  said  dwelling-house,  which  the  plaintiff  refused  to 
do;  whereupon  the  defendants,  as  the  servants  of  the  said 
Walter  de  Winton  and  by  his  command,  and  in  defence  of 
his  possession  of  the  said  dwelling-house,  gently  laid  hands 
upon  the  plaintiff,  for  the  purpose  of  removing,  and  did 
then  remove,  the  plaintiff  from  and  out  of  the  said  dwelling- 
house,  &c.;  quae  sunt  eadem. — Verification. 

New  assignment. — That  the  defendant  committed  the 
trespasses  out  of  and  in  a  different  place  from  the  said 
dwelling-house,  to  wit,  in  and  upon  a  certain  bridge,  in  a 
certain  farm,  called  Bengrove  Farm,  in  the  parish  of  Sand- 
hurst, in  the  county  of  Gloucester,  and  in  divers,  to  wit, 
two  yards,  two  fields,  and  two  folds  of  and  in  the  said  farm, 
and  for  another  and  different  purpose  than  the  purpose  in 
the  said  plea  mentioned,  and  after  the  defendants  had 
removed  the  plaintiff  from  the  said  dwelling-house  as  in 
that  plea  mentioned. — Verification. 

Plea  to  new  assignment — That  before  and  at  the  time 
of  the  committing  of  the  trespasses  above  newly  assigned, 
the  said  Walter  de  Winton  was  lawfully  possessed  of  the 
said  dwelling-bouse,  and  also  of  the  said  bridge,  yards, 
fields,  and  folds,  in  the  new  assignment  mentioned,  which 
said  bridge,  yards,  fields,  and  folds,  belonged  and  apper- 
tained to  the  said  dwelling-house,  and  were  adjacent 
thereto:  and  the  said  Walter  de  Winton  being  so  possessed 
thereof,  the  plaintiff,  just  before  the  said  time  when  &a, 
in  the  new  assignment  mentioned,  to  wit,  on  &c.,  was  un- 
lawfully in  the  said  dwelling-house,  and  with  force  and 
arms  making  a  great  noise,  and  disturbing  the  said  Walter 
de  Winton  in  his  possession  of  the  said  dwelling-house,  and 
of  his  said  bridge,  yards,  fields,  and  folds,  without  the  leave 
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or  license  and  against  the  will  of  the  said  Walter  de  Winton ;  ^853. 
and  thereupon  the  defendants,  as  the  servants  of  the  said 
Walter  de  Winton,  and  hj  his  command,  then  requested 
the  plaintiff  to  cease  making  such  noise  and  disturbance, 
and  to  go  and  depart  out  of  the  said  dwelling-house,  and 
from  and  out  of  the  said  bridge,  yards,  fields,  and  folds, 
which  the  plaintiff  then  wholly  refused  to  do;  whereupon 
the  defendants,  as  the  servants  of  the  said  Walter  de  Winton, 
and  by  his  command,  and  in  defence  of  his  possession  of 
the  said  dwelling-house,  and  of  the  said  bridge,  yards, 
fields,  and  folds,  then  removed  the  plaintiff  to  the  outside 
of  the  said  dwelling-house,  as  in  the  said  plea  above  men- 
tioned, and  also  then  gently  laid  their  hands  upon  the 
plaintiff  for  the  purpose  of  removing,  and  did  then  remove, 
him  from  and  off  the  said  bridge,  yards,  fields,  and  folds, 
cmd  did  then  take  him  by  the  nearest  and  most  direct  way  to 
a  certain  pvblic  highway,  near  to  the  said  dweUing-house, 
bridge,  yards,  fields,  and  folds,  as  they  lawfully  might  for 
the  cause  aforesaid;  and  because  the  defendants  could  not 
conveniently  take  and  remove  the  plaintiff  to  such  high* 
way  as  aforesaid,  without  passing  over  and  across  the  said 
bridge,  and  over  and  across  the  said  yards,  fields,  and  folds; 
the  defendants  did,  at  the  time  when  &c.,  in  the  new  as- 
signment mentioned,  necessarily  and  unavoidably,  and  for 
the  purpose  aforesaid,  lead  the  plaintiff  over  and  across  the 
said  yards,  fields,  and  folds,  and  thereby  then  unavoidably 
committed  the  several  trespasses  above  newly  assigned,  in 
and  upon  the  said  bridge,  and  in  the  said  yards,  fields,  and 
folds,  doing  no  unnecessary  damage,  &c.;  quae  sunt  eadem. 
— Verification. 

Replication  to  plea  to  new  assignment. — That,  before 
the  said  time  when  &c.,  in  the  new  assignment  mention- 
ed, Walter  de  Winton  was  seised  in  his  demesne  as  of  fee 
of  and  in  a  certain  dwelling-house,  farm,  and  lands,  called 
Bengrove  Farm,  in  the  parish  of  Sandhurst,  in  the  county 
of  Gloucester;  and  being  so  seised,  by  an  agreement  in  writ- 
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^1863^  ing  then  made  between  Walter  de  Winton  of  the  one  part^ 
and  one  Robert  James  of  the  other  part,  Walter  de  Winton 
demised  the  Bengrove  Farm  to  B.  James,  to  have  and  to 
hold  for  a  certain  term,  to  wit,  for  one  year  then  next  ensu- 
ing, and  so  on  from  year  to  year  for  so  long  a  time  as  Walter 
de  Winton  and  R  James  should  respectively  please ;  by  vir- 
tue of  which  demise,  R  James  afterwards  entered  into  and 
upon  the  said  farm,  and  became  and  was  possessed  thereof 
for  the  said  term.  That  R  James,  after  the  making  of  the 
agreement,  and  whilst  he  was  possessed  of  the  said  farm, 
and  during  the  continuance  of  the  said  term,  was  also  pos- 
sessed of  household  furniture,  live  and  dead  stock,  growing 
and  other  cropa^  &c.  That,  by  a  certain  indenture  made 
between  R  James  of  the  one  part,  and  J.  Brewer  of  the 
other  part  (profert),  after  reciting  (inter  alia)  that  R  James 
was  indebted  to  J.  Brewer  in  the  sum  of  1  SSL  for  money 
lent,  and  that  R  James,  having  occasion  for  the  further 
sum  of  94Z.,  had  requested  J.  Brewer  to  lend  him  the  same, 
which  J.  Brewer  had  agreed  to  do  upon  having  the  repay- 
ment thereof  and  also  the  I38Z.  secured  to  him  in  the 
manner  thereinafter  contained,  R.  James,  in  pursuance  of 
the  agreement,  and  in  consideration  of  the  debt  of  1382L, 
and  of  the  further  sum  of  94Z.  then  paid  by- J.  Brewer  to 
R  James,  the  receipt  whereof  he  did  thereby  acknowledge 
&c.,  R  James  did  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  J.  Brewer  all  and  singular  the  household  fur- 
niture, live  and  dead  stock,  growing  and  other  crops,  &c, 
belonging  to  him  R  James,  which  were  then  in  and  about 
the  said  dwelling-house,  farm,  and  lands,  then  in  the  occu- 
pation of  R  James;  and  also  all  and  singular  the  house- 
hold furniture,  live  and  dead  stock,  growing  and  other 
crops,  of  R  James,  which  might  be  acquired  by  him  sub- 
sequent to  the  execution  of  the  indenture,  or  which  might 
happen  to  be  found  in,  upon,  or  about  the  dwelling-house, 
farm,  and  lands,  or  any  part  or  parts  thereof,  at  any  time 
from  time  to  time  thereafter,  when  the  indenture  might  be 
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put  in  force,  until  the  whole  amount  due  to  J.  Brewer  1863. 
should  be  fully  paid;  To  have  and  to  hold  the  said  house- 
hold furniture,  live  and  dead  stock,  growing  and  other 
crops,  &a,  thereby  assigned  unto  J.  Brewer,  his  execu- 
tors, &a,  as  and  for  his  and  their  own  proper  goods  and 
chattels.  (Then  followed  a  proviso,  rendering  the  inden- 
ture void  on  payment  of  the  principal  money  and  interest 
on  a  certain  day.)  And  it  was  thereby  agreed,  that,  after 
default  in  payment  of  the  sum  of  2S21  and  interest,  it 
should  be  lawful  for  J.  Brewer,  his  executors,  &c.,  peace- 
ably and  quietly  to  receive  and  take  into  his  or  their  own 
possession,  and  hold  and  enjoy  all  and  every  the  said 
household  furniture,  live  and  dead  stock,  growing  and 
other  crops,  &c.,  thereby  respectively  assigned;  and  also 
all  and  every  kind  of  household  furniture,  live  and  dead 
stock,  growing  and  other  crops,  'which  might  be  acquired 
by,  and  might  belong  to,  R.  James  after  the  execution  by 
him  of  the  said  indenture,  and  to  be  found  in  and  about 
the  dwelling-house,  farm,  and  lands,  at  any  time  or  times 
and  from  time  to  time  thereafter,  when  the  indenture 
should  be  put  in  force. — (The  replication  then  alleged  a 
demand  and  default  in  payment  of  the  principal  money 
and  interest) — ^That  the  said  bridge,  yards,  fields,  and 
folds,  in  the  new  assignment  mentioned,  at  the  time  of  the 
making  of  the  indenture,  and  from  thence  until  and  at 
the  said  time  when  &c.,  and  also  a  certain  garden,  were  in 
and  upon  and  parcel  of  the  Bengrove  Farm,  demised  by  the 
agreement  to  R.  James,  and  the  only  way  and  means  of 
access  to  and  from  the  said  garden  from  and  to  the  high- 
way was  by,  over,  and  across  the  said  bridge;  and  that 
there  was  a  way  or  road  to  and  from  the  highway  through 
and  across  the  said  yards,  fields,  and  folds,  from  and  to 
the  said  bridge,  and  also  from  and  to  certain  other  fields, 
which  were  parcel  of  the  Bengrove  Farm;  and  the  said 
road  or  way  was  the  most  direct  and  convenient  way  to 
and  from  the  highway  from  and  to  the  bridge  and  from 
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1853.  and  to  the  last-mentioned  field&  That,  at  the  time  when 
&c,,  in  the  new  assignment  mentioned,  Walter  de  Winton 
was  also  possessed  of  the  said  garden  and  last-mentioned 
fields,  and  there  were  certain  growing  and  other  crops  in 
the  said  garden  and  fields,  which,  at  the  time  of  the  exe* 
cation  of  the  indenture,  belonged  to  K.  James,  and  were 
then  in,  about,  and  belonging  to  the  said  farm  and  lands, 
and  included  in  the  indenture;  and  that,  after  default 
and  while  the  money  was  due,  there  were  certain  other 
growing  and  other  crops  in  the  said  garden  and  fields* 
which  had  been  acquired  by  and  belonged  to  R.  James 
subsequently  to  the  execution  of  the  indenture;  and  while 
the  said  several  crops  were  in  the  said  garden  and  fields, 
and  while  the  principal  money  and  interest  were  due  and 
in  arrear,  and  during  the  continuance  of  the  term  so  grant- 
ed of  the  Bengrove  Farm  to  K  James,  and  while  K  James 
was  in  possession  of  the  farm  under  the  demise,  and  be- 
fore Walter  de  Winton  was  possessed  of  the  said  bridge, 
yards,  fields,  and  folds,  as  in  the  plea  and  new  assignment 
mentioned,  and  of  the  garden  and  other  fields  in  which  the 
said  growing  and  other  crops  were  as  aforesaid,  and  before 
the  time  when  &c.,  in  the  new  assignment  mentioned, 
to  wit,  on  &&,  the  plaintiff,  as  the  servant  of  J.  Brewer 
and  by  his  command,  and  for  the  purpose  of  receiving  and 
taking  into  the  plaintiff's  possession,  and  of  holding  the 
said  growing  and  other  crops  for  and  on  behalf  and  as  the 
servant  of  J.  Brewer,  under  and  by  virtue  of  the  said  in- 
denture, did  enter  into  the  said  garden  and  the  said  other 
fields  in  which  the  said  growing  and  other  crops  were  as 
aforesaid,  and  for  the  purpose  aforesaid  took  possession  of 
the  said  growing  and  other  crops,  and  continued  in  pos- 
session thereof  for  the  purpose  aforesaid  from  the  time  of 
his  so  entering  until  and  at  the  time  when  &c.,  in  the 
new  assignment  mentioned,  and  until  and  after  the  said 
Walter  de  Winton  became  and  was  possessed  of  the  said 
bridge,  yards,  fields,  and  folds,  as  in  the  plea  and  new  as- 
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signment  mentioned,  and  of  the  garden  and  other  fields  as  1853. 
aforesaid,  the  same  being  a  reasonable  time  in  that  behalf, 
and  that  the  plaintiff  was  removed  by  the  defendants  from 
and  off  the  said  bridge,  yards,  fields,  and  folds,  as  in  the 
plea  to  the  new  assignment  mentioned,  before  such  rea- 
sonable time  had  elapsed,  and  while  the  principal  money 
and  interest  remained  due. — The  replication  then  stated, 
that,  although,  before  the  defendants  began  to  remove  the 
plaintiff,  he  produced  to  them  the  indenture,  and  gave 
them  notice  that  he  was  in  possession  of  the  growing  and 
other  crops  under  it,  yet  the  defendants  would  not  allow 
the  plaintiff  to  remain  in  possession  of  the  growing  and 
other  crops,  or  to  go  to  the  garden  or  fields  for  the  pur- 
pose aforesaid,  but  assaulted  and  dragged  the  plaintiff 
from  the  dwelling-house  upon  and  along  the  said  bridge 
and  the  said  way  or  road  through  and  across  the  said 
yards,  fields,  and  folds,  to  the  said  public  highway,  and 
did  not  leave  hold  of  the  plaintiff  from  the  time  they  re- 
moved him  from  the  dwelling-house  until  they  took  him 
to  and  upon  the  highway,  but  continued  assaulting,  drag- 
ging, and  holding  him  all  the  way  from  the  dwelling-house 
to  the  highway,  &a — ^Verification. 
Demurrer  and  joinder  therein  (a). 

Macnamara  argued  for  the  plain  tiff  (&)  in  last  Michaelmas 
vacation  (Nov.  29). — First,  the  plea  is  bad  in  substance, 
on  the  ground  that  the  justification  is  not  commensuratie 
with  the  assault  The  cause  of  action  being  trespass  to 
the  person,  the  place  is  not  material,  either  to  the  decla- 
ration or  new  assignment.  Under  the  latter,  it  would  be 
sufficient  for  the  plaintiff  to  prove  that  the  assault  was 

(a)  The  defendants  demurred  (b)  Before  Coleridge^J^  Mauie^ 

speciallyon  several  grounds;  but  J.,  Wiffhtmofiy  J.,   Cresswellf  J., 

as  the  Court  held  the  replication  Erley  J.,  WiQtams,  J.,  Tal/ourd, 

bad  in  substance,  it  is  unneoes-  J.,  Crompton,  J. 
sary  to  advert  to  them. 
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1853.  committed  out  of  the  dwelling-house,  and  for  a  different 
purpose  than  that  qf  removing  the  defendant  from  it  The 
plea,  however,  to  the  new  assignment  is  one  of  local  justi- 
fication, being  in  defence  of  possession ;  and,  consequently, 
there  the  place  is  material.  Formerly,  when  the  cause  of 
action  was  transitory,  and  the  justification  was  laid  in 
another  county  than  that  mentioned  in  the  declaration, 
though  issue  was  joined  on  the  cause  of  justification  and 
not  on  the  locality,  the  venire  facias  would  have  been 
awarded  into  the  county  mentioned  in  the  plea:  2  Wms. 
Saund  6  d,  note.  This  plea  shews  no  justification  for  tak- 
ing the  plaintiff  to  the  highway:  it  does  not  allege  that 
the  highway  was  the  only  or  the  nearest  way  by  which 
the  plaintiff  could  be  removed;  or  even  that  the  highway 
adjoined  De  Winton's  land,  but  only  that  it  was  near 
thereto.  The  new  assignment  and  plea  taken  together 
amount  to  this, — that  the  defendants  assaulted  the  plain- 
tiff from  a  certain  house  to  a  certain  highway,  and  the  de- 
fendants justify  the  assault  from  the  house  to  some  place 
near  the  highway.  The  replication  fortifies  the  objection, 
the  gist  of  it  being,  that  the  defendants  dragged  the  plain- 
tiff all  the  way  from  the  dwelling-house  to  the  highway, 
without  any  right  to  take  him  to  the  highway.  Busk  v. 
Parker  (a)  and  Reece  v.  Taylor  (b)  are  authorities  to  shew 
that  this  plea  is  bad. 

Secondly,  the  replication  is  good.  The  plaintiff  had  a 
right  to  enter  under  the  deed;  and  therefore,  prima  facie, 
a  right  to  remain  on  the  premises  a  reasonable  time  in 
order  to  remove  the  crops.  It  is  true,  that  while  he  was 
in  possession  the  tenant  transferred  his  interest  in  the  pre- 
mises to  his  landlord;  but  that  did  not  necessarily  affect 
the  plaintiff.  If  the  transfer  took  place  under  such  cir- 
cumstances as  to  divest  the  plaintiffs  prim&  facie  right  to 
remain  on  the  premises,  that  should  have  been  stated  by 

(a)  1  Bing.  N.  C.  72.  (6)  4  N.  &  M.  469. 
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way  of  rejoinder.  The  term  may  have  been  surrendered  1853. 
to  the  landlord,  in  which  case,  although  as  between  the 
parties  it  would  be  extinguished,  it  might  nevertheless 
have  a  continuance  so  as  to  uphold  a  prior  interest  grant- 
ed under  it:  Doe  d.  Beadon  v.  Pyke  (a),  Co.  Litt  338.  b.;  or 
it  may  have  been  determined  by  notice  to  quit  from  the 
landlord,  in  which  case  the  tenant  or  his  grantee  would  be 
entitled  to  enter  and  take  the  crops  as  emblements:  Coote's 
Landlord  and  Tenant,  418;  Kingtbury  v.  Collins  (b). 

H.  J,  Hodgson  for  the  defendants. — ^First,  as  to  the  plea. 
The  new  assignment  specifies  the  places  where  the  assault 
was  committed;  and  that  is  binding  on  the  plaintiff.  The 
plea  justifies  all  the  trespasses  newly  assigned  The  alle- 
gation that  the  defendants  took  the  plaintiff  by  the  near- 
est and  most  direct  way  to  the  highway  is  mere  surplus- 
age. If  the  plaintiff  intended  to  rely  on  any  additional 
trespass,  he  should  have  again  new  assigned.  A  plaintiff 
can  only  recover  in  respect  of  the  grievance  of  which  he 
complains,  and  not  in  respect  of  a  cause  of  action  disclosed 
in  a  plea:  Marsh  v.  BuUeel{c)^  Scott  v.  Dixon  (d).  It  is 
sufficient  if  the  plea  answers  the  gist  of  the  action ;  and  if 
the  plaintiff  relies  upon  matter  of  aggravation,  he  must 
new  assign  it:  Taylor  v.  Cole  (e),  Pratt  v.  Pratt  (/).  The 
plaintiff,  by  replying  to  the  plea,  admits  that  it  prim&  facie 
justifies  all  the  trespasses  alleged  in  the  new  assignment: 
Bracegirdle  v.  Peacock  {g\  Luke  v.  HeJmer  (A),  Rigeways 
case  (i).  The  replication  does  not  aver  that  there  was  any 
intervening  space  between  the  highway  and  the  outermost 
field ;  and  upon  these  pleadings  it  must  be  presumed,  that 
the  highway  was  the  nearest  place  to  which  the  plaintiff 

(a)  5  M.  &  Selw.  146.  (/)  2  Exch.  413. 

(6)  4  Bing.  202.  (g)  8  Q.  B.  174. 

(c)  6  B.  &  Aid.  507.  (h)  Fort.  377. 

Id)  2  Wils.  3.  (0  3  Rep.  52. 

(«)  3  T.  R.  292. 

VOL.  VIII.  N  N  EXCH. 
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I  1863.        could  be  removed  without  rendering  him  a  trespasser  on 

other  lands. 

Secondly,  the  replication  is  bad  in  substance. — James's 
tenancy  and  right  of  possession  having  terminate,  the 
plaintiff  was  prim&  facie  a  trespasser,  and  therefore  bound 
to  make  out  his  right  to  go  upon  the  land.  For  that  pur- 
pose, it  was  incumbent  on  him  to  shew  that  the  tenancy 
was  determined  in  such  a  way  as  entitled  Brewer  to  re- 
move the  cropa  No  doubt,  as  regards  strangers,  an  estate 
voluntarily  surrendered  has,  in  consideration  of  law,  a 
continuance :  Co.  Litt  338.  But  if  in  this  case  such  a  sur- 
render is  relied  on,  it  should  have  been  alleged  in  the  re- 
plication. As  against  the  party  pleading  it,  the  replica- 
tion may  be  construed  so  as  to  support  the  landlord's 
possession,  that  is,  by  assuming  that  the  tenancy  was  de- 
termined by  a  notice  to  quit  Then  it  is  said  that  there 
was  a  right  to  take  the  crops  as  emblements.  But,  in  the 
first  place,  it  does  not  appear  that  the  crops  were  such  as 
would,  in  their  nature,  be  the  subject  of  emblementa  In 
order  to  come  within  the  definition  of  emblements,  they 
must  be  fructus  industriales:  Williams  on  Executors,  596, 
698;  Amos  on  Fixtures,  206;  and  it  is  consistent  with  all 
that  appears  on  this  record  that  the  crops  were  growing 
crops  of  grass.  Emblements  cannot  be  claimed  in  crops 
which  take  more  than  a  year  to  arrive  at  maturity:  Oraws 
V.  Wdd  (a).  Kififfdmry  v.  CoUina  (6),  which  is  apparently 
an  authority  to  the  contrary,  cannot  be  supported.  More- 
over, the  replication  does  not  shew  that  the  interest  of 
James  was  such  as  to  entitle  him  to  emblements.  He 
may  have  had  a  lease  for  a  term  certain;  and  even  admit- 
ting that  he  was'  only  tenant  from  year  to  year,  there  is 
no  authority  that  the  doctrine  of  emblements  applies  to 
such  a  tenancy.  It  is  the  uncertainty  of  the  estate  which 
gives  the  right  to  emblements;  and  therefore  the  represen- 

(a)  5  B.  &  Ad.  105.  (6)  4  Bing.  202. 
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tatives  of  a  tenant  for  life  are  entitled  to  them,  but  not  a  1853. 
tenant  for  years,  unless  he  is  lessee  of  a  tenant  for  life: 
Co.  Litt.  55.  b.,  2  Blac.  Com.  122,  145.  A  tenancy  from 
year  to  year  is  not  an  estate  of  uncertain  duration,  for  it 
continues  until  determined  by  six  months'  notice  expiring 
at  the  end  of  the  current  year;  whereas  the  right  to  emble* 
ments  depends  upon  the  termination  of  the  tenancy  by  a 
sudden  and  unforeseen  contingency.  The  14  &  1 5  Vict  c. 
25,  having  given  to  tenants  additional  rights  in  lieu  of 
their  claim  to  emblements,  it  is  evidently  the  policy  of 
the  legislature  that  the  doctrine  should  not  be  extended. 

Macnamara  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

CoLBRiDGB,  J. — In  this  case  judgment  passed  for  the  de- 
fendants below  upon  the  replication  to  the  plea  to  a  new 
assignment;  and  upon  the  argument  before  us  in  error,  it 
was  contended,  first,  that  the  plea  itself  was  bad.  The 
declaration  was  in  trespass  for  an  assault  and  injury  to 
the  plaintiff's  clothing:  the  plea  justified  the  trespass  as 
in  defence  of  the  possession  and  quiet  enjoyment  of  the 
dwelling-house  of  one  Walter  de  Winton,  and  by  his  com- 
mand. The  new  assignment  stated  the  trespasses  to  have 
been  committed  "  out  of  and  in  a  different  place  from  the 
dwelling-house,  to  wit,  in  and  upon  a  certain  bridge  in  a 
certain  farm  called  Bengrove  Farm,  in  the  parish  of  Sand- 
hurst, in  the  county  of  Gloucester,  and  in  divers,  to  wit, 
two  yards,  two  fields,  and  two  folds,  of  and  in  the  same 
farm,  and  for  another  and  different  purpose." 

The  plea  to  the  new  assignment,  on  which  the  first  ques- 
tion arises,  states  the  possession  by  the  said  Walter  de  Win- 
ton  of  the  dwelling-house,  and  also  of  the  said  bridge,  yards, 
fields,  and  folds,  in  the  new  assignment  mentioned,  which 

NN  2 
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1853.  belonged  and  appertained  to  the  said  dwelling-house  and 
were  adjacent  thereto ;  it  then  justifies  the  trespasses  new- 
ly assigned  as  in  defence  of  his  possession  of  the  dwelling- 
house,  bridge^  yards,  fields,  and  folds,  by  removing  the 
plaintiff  from  them. 

It  it  had  stopped  there,  no  objection  that  we  are  aware 
of  (except,  perhaps,  in  point  of  form)  could  have  been  made 
to  it ;  but  it  goes  on  to  allege,^that  the  defendants  *'  did  then 
take  the  plaintiff  by  the  nearest  and  most  direct  way  to  a 
certain  public  highway  near  to  the  said  dwelling-house, 
bridge,  yards,  fields,  and  folds,  as  they  lawfully  might  for 
the  cause  aforesaid;  and  because  they  could  not  conve- 
niently remove  the  plaintiff  to  such  highway,  without 
passing  over  and  across  the  said  bridge,  yards,  fields,  and 
folds,  they  did,  at  the  time  when  &a  in  the  new  assign- 
ment mentioned,  necessarily  and  for  the  purpose  aforesaid, 
lead  him  over  and  across  the  bridge,  yards,  fields,  and  folds, 
and  so  committed  the  trespasses  newly  assigned.'"  The 
objection  relied  on  by  the  plaintiff  is  this,  that  the  places 
in  which  the  trespasses  are  alleged  by  the  new  assignment 
to  have  been  committed,  are  immaterial,  being  laid  under 
a  videlicet;  that  the  plea,  therefore,  by  introducing  a  new 
trespass  in  taking  the  plaintiff  to  the  highway,  has  made 
that  a  part  of  the  cause  of  action  which  it  was  necessary 
to  justify;  and  that  the  plea  shews  no  justification  extend- 
ing to  that,  because  it  does  not  shew  that  the  highway 
adjoined  either  the  dwelling-house,  bridge,  yards,  fields, 
or  folds,  or  that,  in  order  to  the  removal  from  them,  it  was 
necessary  to  take  the  plaintiff  to  the  highway.  Assuming, 
however,  that  the  new  assignment  does  not  make  the  places 
mentioned  in  it  material,  except  so  far  as  that  it  excludes 
the  place  mentioned  in  the  original  plea  (that  is,  the  dwell- 
ing-house), and  that  those  places  are  made  material  for  the 
first  time  by  the  plea  to  the  new  assignment,  which  relies 
on  a  local  justification,  it  is  plain  that  the  plea  only  intends 
to  confess  trespasses  committed  on  the  bridge,  yards,  fields, 
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and  folds,  and  to  justify  them  as  committed  in  defence  of  1853, 
Walter  de  Winton's  possession  of  them.  With  these,  the 
removal  to  the  highway  has  on  the  face  of  the  plea  no  ne- 
cessary connection,  and  the  confession  of  it  may  be  regard- 
ed as  mere  surplusage.  Suppose  that,  instead  of  replying 
as  he  has  done  new  matter,  the  plaintiff  had  replied  de  in- 
juria, all  that  would  have  been  in  issue  would  have  been 
so  much  of  the  justification  as  applied  to  the  trespasses  in 
and  upon  the  bridge,  yards,  fields,  and  folds,  which  shews 
that  that  only  is  the  material  part  of  the  plea.  For  this 
Atkinson  v.  Wame  (a)  is  an  authority — ^where  the  declara- 
tion charged  one  assault,  the  plea  confessed  and  justified 
that  and  also  a  second,  and  the  plaintiff  replied  de  injuria : 
on  the  trial,  the  justification  to  the  first  assault  was  proved, 
but  no  evidence  was  offered  in  support  of  that  to  the  se- 
cond ;  and  it  was  held,  that  the  plea  was  sustained.  Davis 
V.  Chapman  (6)  is  in  point  to  the  same  effect.  Nor  do  we 
think  it  material  that  the  plea  alleges  the  taking  over  the 
places  named  in  it  as  done  in  order  to  remove  the  plain- 
tiff to  the  highway,  without  shewing  any  necessity  for 
such  removal,  because  the  plea  alleges  a  good  cause  for  all 
the  trespasses  of  which  the  plaintiff  complains. 

It  is  necessary,  therefore,  to  consider  the  goodness  of 
the  replication.  This  commences  with  stating  the  seisin 
of  Walter  de  Winton  in  Bengrove  Farm,  and  a  demise  of  it 
by  him  to  one  Robert  James,  as  tenant  from  year  to  year, 
determinable,  in  the  usual  way,  at  the  pleasure  of  either; 
that  James  thereupon  became  possessed,  and,  being  so  pos- 
sessed, and  indebted  to  one  Brewer  in  a  certain  sum,  and 
being  desirous  of  a  further  advance,  by  indenture  granted 
to  him,  among  other  things,  all  the  growing  and  other 
crops  then  in  and  about  the  Bengrove  Farm,  and  all  articles 
and  things  of  the  same  description  as  those  before  enumer- 
ated which  might  be  subsequently  acquired  by  him,  or 

(a)  1  C.  M.  &  R.  827.  (6)  2  M.  &  Gr.  921. 
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1863.        which  might  be  found  in,  upon,  or  about  the  same  premi- 
ses from  time  to  time  thereafter,  until  and  when  the  in- 
denture should,  under  the  conditions  contained  in  it,  be 
put  in  force.  The  grant  was  as  a  security  for  the  principal 
and  interest;  and  the  instrument  contained  power  for 
Brewer,  on  default  in  payment  after  notice,  peaceably  to 
take  the  crops  into  his  own  possession,  the  subsequently 
acquired  property  and  growing  and  other  crops  being  spe- 
cially included.    The  replication  then  shewed  a  default  in 
payment,  and  a  right,  as  between  James  and  Brewer,  for 
the  latter  to  put  the  deed  in  force,  and  averred  that  the 
bridge,  yards,  fields,  and  folds,  in  the  new  assignment 
mentioned,  and  also  a  certain  garden,  were  in  and  upon 
and  parcel  of  the  farm  demised  to  James,  and  that  the 
only  way  of  access  to  and  from  the  garden,  from  and  to  the 
said  highway,  was  by  and  over  the  bridge,  and  that  there 
was  a  way  from  the  highway  across  the  said  yards,  fields, 
and  folds,  from  and  to  the  said  bridge,  and  from  and  to 
certain  other  fields,  parcel  of  the  same  farm,  and  that  this 
was  the  more  direct  and  convenient  way  to  and  from  the 
highway  from  and  to  the  said  bridge,  and  from  and  to  the 
said  fields.    It  then  states,  that  at  the  time  in  the  new  as- 
signment mentioned,  Walter  de  Winton  was  also  possessed 
of  the  garden  and  last-mentioned  fields,  in  which  there 
were  growing  and  other  crops,  belonging,  at  the  execution 
of  the  indenture,  to  James,  and  included  in  the  indenture, 
and  also  other  subsequently  growing  and  other  crops,  ac- 
quired by  and  belonging  to  James  after  the  date  of  the 
indenture     It  then  states,  that,  during  the  continuance  of 
the  term,  and  while  James  was  in  possession,  and  before 
Walter  de  Winton  was  possessed,  the  plaintiff,  as  Brewer  s 
servant,  entered  and  took  possession,  and  continued  in 
possession  of  the  said  growing  crops  until  and  after  Walter 
de  Winton  became  possessed  of  the  bridge,  yards,  fields,  and 
folds,  as  in  the  plea  mentioned,  and  of  the  garden  and  other 
fields  last  mentioned,  the  same  being  a  reasonable  time; 
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and  that  he  was  removed  by  the  defendants  from  and  off  1853. 
the  bridge,  &c.,  as  in  the  plea  mentioned,  before  a  reason- 
able time  had  elapsed,  and  while  the  debt  remained  un- 
paid, and  although  he  produced  the  indenture,  and  gave 
the  defendants  notice  of  the  purpose  for  which  he  was  in 
possession. 

This  replication,  therefore,  stands  upon  the  right  of  a 
person  claiming  under  the  tenant  from  year  to  year,  who 
has  entered  during  the  tenancy,  in  order  to  possess  him- 
self, by  grant  from  him,  of  growing  crops,  the  property  of 
the  tenant  at  the  time  of  the  entry,  to  remain  on  the  pre- 
mises and  retain  possession  of  such  crops  after  the  tenancy 
has  expired,  and  after  the  landlord  has  resumed  possession 
But  it  does  not  state  how  the  tenancy  had  come  to  an  end; 
and  there  is  no  presumption  as  to  a  determination  by  the 
landlord,  rather  than  by  the  tenant;  nor  does  it  shew  the 
kind  of  crops,  nor  allege  any  continuing  title  to  them  in 
the  tenant  after  the  expiration  of  the  tenancy;  nor  does 
it  shew,  supposing  even  that  Brewer  was  entitled  to  them 
after  the  interest  of  the  tenant  in  the  premises  had  deter- 
mined, that  they  were  ripe  or  fit  for  harvesting,  or  that, 
in  their  present  state,  they  needed  any  care  or  cultivation 
for  which  the  plaintiff's  continuing  in  possession  was  ne- 
cessary. If,  therefore,  his  right  to  be  on  the  premises  de- 
pended on  any  circumstance  of  this  kind,  the  replication 
is  defective  for  not  stating  it,  because  it  is  clear,  that  the 
party  who  insists  on  remaining  upon  the  land  of  another 
against  his  will,  and  therefore  primll  facie  against  right, 
ought  to  shew  all  the  circumstances  which  make  such  pos- 
session lawful,  and  abridge  the  general  rights  of  property. 
Unless  Brewer  was  entitled  to  remain  on  the  premises  and 
retain  possession  against  the  will  of  the  owner,  after 
James's  tenancy  had  ended,  independently  of  such  special 
circumstances  as  we  have  alluded  to  (without  expressing 
any  opinion  whether  these  or  any  of  them  would  have 
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availed),  the  replication  shews  no  sufScient  title;  and  we 
are  clearly  of  opinion  that  he  was  not  We  think,  there- 
fore, that  the  judgment  of  the  Court  below  was  right,  and 
ought  to  be  affirmed. 

Judgment  affirmed 


j^^  y  Ellis  v.  Lapone  and  Another. 

In  February,  -CiRROR  on  a  bill  of  exceptions.  —The  declaration  stated, 
"^•fi^'iSrt^""  that  the  plaintiffs  made  a  policy  of  insurance,  "  lost  or  not 
Teasel  at  Monte  lost,  at  and  from  Monte  Video  to  Havre,"'  upon  goods  and 
*  ^    .P™"     merchandize,  and  also  upon  the  ship  "  Napoleon ;"  that 


ceed  to  the 
Falkland  Is- 
land!, and 
thence  to  Santa 
CnuE,  and  there 
load  a  caigo  of 
gnano,  and  dis- 
charge it  at  a 
port  in  Europe, 
freight  to  be 


the  ship,  goods,  and  merchandize  "  were  and  should  be  va- 
lued at on  450Z.,  being  freight  advanced,"  &c.     It  then 

stated  the  payment  of  the  premium,  and  that  the  defend- 
ant subscribed  the  policy,  and  that  divers  goods  of  the 
plaintiffs'  were  on  board  the  said  ship  to  be  carried  "  from 
paid  at  the  rate  Monte  Video  to  Havre,  to  wit,  on  freight;  and  the  plain- 
month,*iuS  one  tiffs  advanced  and  paid  to  L.  Backer,  as  and  then  being  the 
^^l^l^^  master  of  the  said  ship  or  vessel,  the  sum  of  450i  for 
the  yessel  sailed  freight,  to  wit,  for  the  Carrying  and  conveying  of  the  said 

from  the  Falk' 

land  Islands,  goods  on  board  the  said  ship  or  vessel,  on  the  said  voyage 
Ml  the*deliyCTy*  from  Monto  Vidco  to  Havre/'  It  then  stated  mutual  pro- 
^*^*rtTdii.   M^ises;  that  the  plaintiffs  were  interested  in  the  goods  and 

charge.    The 

Teasel  sailed  from  Monte  Video,  and  arrired  at  the  Falkland  Islands  with  a  cargo,  which  was  there 
safely  deliyered.  While  there,  the  pluntiffs  paid  the  captain  250/.  for  one  month's  pay,  as  agreed  by 
the  charter-party.  The  vessel  then  proceeded  to  Santa  Cnu,  and  loaded  some  gnano,  with  which 
she  returned  to  Monte  Video,  where  she  completed  her  cargo  by  taking  in  a  quantity  of  hides.  In 
October,  1847,  whilst  the  vessel  was  at  Monte  Video,  the  plaintiffii  ento^  into  a  new  charter-party, 
by  which  the  vessel  was  to  proceed  with  the  cargo  then  on  board  to  Havre,  freight  to  be  paid  at  the 
rate  of  250/.  per  month,  the  time  to  commence  from  the  26th  of  March  last:  freight  to  be  paid  at 
the  port  of  discharge,  after  deduction  of  250/.,  which  it  was  stated  the  captain  received  on  aoooont 
of  that  charter-party.  In  December,  1 847,  the  agent  of  the  phiintiffs,  by  their  direction,  effected  with 
the  defendant  a  policy  of  insurance,  ^  lost  or  not  lost  from  Monte  Video  to  Havre  on  450/.  freight 
advanced.**  The  vessel  and  cargo  were  totally  lost  on  the  voyage  from  Monte  Video  to  Havre:— 
//e/<i,  in  the  Exchequer  Chamber,  first,  that  the  plaintifi  had  an  insurable  interest,  and  were  entitled 
to  recover  on  the  policy  the  250/.  as  fireight  advanced,  since  that  was  not  a  separate  sum  due  on  the 
Hirrival  of  the  vessel  at  the  Falkland  Islands,  but  a  portion  of  the  entire  amount  payable  for  the  whole 
Toyage;  and,  as  the  parties,  by  entering  into  the  second  charter-party,  had  annulled  the  first*  and 
had  agreed  to  treat  the  250/.  as  paid  under  the  second  charter-party,  that  sum  still  remained  at  risk. 
Secondly,  that  there  was  no  misdescription  of  the  plaintifik'  interest  in  the  policy. 
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freight  advanced ;  that  the  ship  sailed  from  Monte  Video  on      ^863^ 
her  voyage  towards  Havre,  and  while  proceeding  thither 
was  wholly  lost,  whereby  the  plaintiffs  lost  the  freight  so 
advanced,  &c.     Breach,  nonpayment  of  the  sum  insured. 

Pleas  (inter  alia). — First,  non-assumpsit;  secondly,  that 
the  plaintiffs  did  not  advance  or  pay  the  said  sum  of  4502., 
or  any  part  thereof,  for  freight  for  the  carrying  or  convey- 
ing of  the  said  goods  or  any  of  them,  or  any  part  thereof, 
on  board  the  said  ship  or  vessel  on  the  said  voyage  from 
Monte  Video  to  Havre,  modo  et  form&.  Thirdly,  that  the 
plaintiffs  were  not,  nor  was  either  of  them,  interested  in 
the  said  premises  insured  by  the  policy  or  any  part  there- 
of, modo  et  forma.  Fourthly,  that  the  defendant  subscrib- 
ed the  policy  after  the  ship  had  sailed  from  Monte  Video 
on  the  said  voyage;  and  that  the  subscription  of  the  de- 
fendant was  obtained  from  him  by  the  misrepresentation 
of  the  plaintiffs  in  a  certain  material  particular,  to  wit, 
and  in  this,  that  the  ship  was  falsely  represented  to  the 
defendant  by  the  agent  of  the  plaintiffs  to  be  then  loaded 
with  hides  for  her  said  voyage,  whereas  a  large  portion  of 
the  cargo  consisted  of  guano. — Verification.  Sixthly,  that 
the  subscription  of  the  defendant  was  obtained  from  him 
by  the  concealment  of  a  fact  material  to  be  known  by  the 
defendant,  and  which,  if  communicated,  would  have  raised 
the  rate  of  premium,  to  wit,  that  a  great  part  of  the  cargo 
consisted  of  guano;  and  also  by  the  concealment  of -ano- 
ther fact,  material  to  be  known,  &c.,  to  wit,  that  the  ves- 
sel, before  the  time  of  procuring  the  policy  and  subscrip- 
tion, had  sailed  and  was  then  prQceeding  on  a  voyage  from 
the  coast  of  Patagonia  to  a  port  in  Europe,  having  then  on 
board  a  cargo  of  guano,  which  had  been  loaded  on  the 
coast  of  Patagonia,  to  be  carried  to  a  port  in  Europe. — 
Verification.  The  plaintiffs  joined  issue  on  the  four  first 
pleas,  and  to  the  fifth  and  sixth  replied  de  injuria. 

The  cause  was  tried  before  PoUocky  C.  6.,  at  the  London 
Sittings  after  Michaelmas  Term,  1849,  when  the  following 
evidence  was  adduced  on  behalf  of  the  plaintiffs. 
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1853.  The  Napoleon  had  been  chartered  by  the  plaintifis  at 

Monte  Video,  on  the  10th  of  February,  1847,  under  a 
charter-party  of  that  date,  which  had  been  executed  by 
Lars  Backer,  the  captain  of  the  said  vessel,  the  material 
provisions  of  which  are  as  follows: — 

"  Charter-party.— Monte  Video,  10th  February,  1847. 
— This  charter-party  witnesseth,  that  it  is  this  day  mu- 
tually agreed  between  Lars  Backer,  master  of  the  Norwe- 
gian barque,  M  at  Lloyd's,  '  Napoleon,'  of  Christiana^  &a, 
now  at  anchor  in  this  port,  and  Samuel  F.  Lafone,  Esq., 
merchant  and  charterer,  that  the  said  vessel,  being  tight, 
strong,  &c.,  shall  proceed,  in  conformity  with  orders  to  be 
given  to  the  master  by  the  charterer  or  his  agent,  to  a  port 
or  ports  in  the  Falkland  Islands,  and  thence  to  Port  Santa 
Cruz,  in  Patagonia,  and  there  load  a  full  and  complete 
cargo  of  dried  guano  or  other  merchandize,  which  the 
above  charterer  hereby  engages  to  furnish  to  this  said  ves- 
sel (such  cargo  to  be  laden  and  unladen,  as  the  charterer 
may  direct,  in  this  port  and  at  the  Falklands,  not  exceed- 
ing what  he  can  reasonably  stow  and  carry  over  and  above 
her  cabin  and  necessary  and  customary  room  for  the  crew, 
sails,  cables,  and  provisions),  and  being  so  laden,  shall  sail 
for  Falmouth  for  orders,  if  so  required ;  and  in  conformity 
shall  proceed  to  discharge  at  a  port  in  Europe,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  in 
conformity  with  the  bills  of  lading;  freight  to  be  paid  at 
the  following  rate:  250Z.  sterling  money  per  month,  free 
of  port  charges,  pilotages,  stevadore's  expenses,  if  required, 
and  commissions  (after  the  vessel  leaves  this  port),  which 
are  in  full  for  account  of  the  charterer,  excepting  those  at 
the  final  port  of  discharge  which  are  for  account  of  the 
vessel;  the  time  is  to  begin  when  the  vessel  sails  from  this 
port,  after  receiving  her  orders  from  the  charterer,  or  when 
she  is  ready  for  sea  if  detained  by  the  charterer;  and  is  to 
end  when  the  vessel  is  paid  off  in  Europe,  the  charterer's 
cargo  being  entirely  discharged  (the  acts  of  God,  of  kings 
and  rulers,  fire,  pirates,  &c.,  excepted).     The  freight  to  be 
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paid  in  the  following  manner:  viz.  one  month's  pay,  say        1863. 
2602.  sterling,  when  the  vessel  sails  from  the  Falkland  Is- 
lands^  and  the  balance  as  may  be  due  on  true  delivery  of 
the  cargo  in  the  usual  and  customaiy  way  at  the  port  of 
discharge/'  &a 

The  vessel  sailed  from  Monte  Video  in  the  month  of 
April,  1847,  under  that  charter-party,  and  proceeded  from 
thence  to  the  Falkland  Islands,  where  she  arrived  safe  in 
the  month  of  June  following.  While  the  vessel  was  at  the 
Falkland  Islands,  R.  Williams,  the  agent  of  the  plaintiffs 
there,  gave  Lars  Backer,  the  captain  of  the  vessel,  a  bill 
of  exchange,  drawn  by  Williams  upon  the  plaintiffs,  for 
2S0L  This  bill  was  drawn  by  him,  and  received  by  the 
captain,  in  payment  of  one  month's  pay,  agreed  in  and  by 
the  said  charter-party  to  be  paid  when  the  vessel  sailed 
from  the  Falkland  Island&  This  bill  was  duly  honoured 
and  paid  by  the  plaintiffs  at  maturity. 

When  the  vessel  sailed  from  Monte  Video,  there  was 
loaded  on  board  of  her  a  cargo,  to  be  delivered  at  the  Falk- 
land Islands,  under  the  above  charter-party;  which  cargo 
was  insured  by  the  plaintiffs  for  30002.  by  a  policy,  dated 
5th  of  July,  1847,  and  underwritten  by  the  defendant. 
The  said  cargo  was  duly  delivered  at  the  Falkland  Islands. 
The  vessel,  after  discharging  such  cargo  at  the  Falkland 
Islands,  proceeded  to  Santa  Cruz,  on  the  coast  of  Patago- 
nia, and  there  loaded  400  tons  of  dried  ^ano,  to  be  taken 
to  Europe  under  the  said  charter-party.  The  vessel  then 
returned  to  Monte  Video,  where  she  arrived  on  the  23rd 
of  September,  1847,  with  the  said  guano  so  loaded  at  Santa 
Cruz  as  before  mentioned. 

On  the  27th  of  September,  1847,  the  plaintiffs  wrote  the 
following  letter  from  Monte  Video  to  Messrs.  Ricketts, 
Boutcher,  &  Co.,  of  London : — 

"  Monte  Video,  27th  Sept,  1847. 
"  Gentlemen, — The  *  Napoleon '  arrived    in  this  port 
on  the  23rd,  from  Santa  Cruz,  via  Falkland,  with  only 
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about  400  tons  guano,  as  there  was  no  more  dry  stuff  on 
the  island,  nor  the  possibility  of  drying  on  account  of  the 
season,  so  that  the  captain  left  the  river  under  protest.  I 
have  been  trying  to  obtain  cargo  on  freight  to  fill  up,  but 
I  have  not  succeeded ;  and  rather  than  let  her  go  as  she  is^ 
I  have  determined  on  shipping  4000  or  5000  dry  hides  for 
my  account;  and,  on  receipt  of  this,  you  will  please  have 
insurance  effected  to  cover  same,  say  23001.  sterling,  as 
interest  may  hereafter  appear,  for  Havre  direct  I  beg  to 
remark,  that,  with  the  view  of  saving  the  duties  on  the 
guano  and  also  on  the  hides,  I  have  induced  Captain 
Backer  to  change  the  flag,  making  him  an  extra  allow- 
ance ;  therefore,  on  effecting  insurance,  please  note  that  the 
vessel  is  u^der  Monte  Yidean  colours,  and  called  the  Na- 
poleon, Backer  master.  R.  Williams  gave  Captain  Backer 
a  draft  on  yourselves  for  250t  sterling,  according  to  charter- 
party,  which  you  will  please  protect,  insuring  the  amount, 
as  well  as  a  further  sum  of  200Z.  sterling,  which  amount  I 
shall  have  to  advance  him,  say,  in  all,  4502.  sterling.— I 
remain.  Gentlemen,  your  obedient  servant, 

"  Samuel  F.  Lafone." 

In  consequence  of  this  letter,  Messrs.  Ricketts,  Bout- 
cher,  &  Co.,  on  the  6th  of  December,  1847,  effected  the 
policy  in  the  declaration,  "  lost  or  not  lost  from  Monte  Vi- 
deo to  Havre,"  on  450Z.,  being  freight  advanced  to  Captain 
Backer. 

On  the  14th  of  October,  1847,  while  the  vessel  was 
at  Monte  Video,  after  her  return  from  Santa  Cruz,  the 
plaintiffs  and  the  captain  of  the  vessel,  Lars  Backer, 
executed  another  charter-party,  containing  the  following 
terms: — 

"  Charter-party.— Monte  Video,  October  14th,  1847.— 
This  charter-party  witnesseth,  that  it  is  this  day  mutually 
agreed,"  &c.  "that  the  said  vessel,  being  tight  and  strong," 
&c.  "  shall  proceed  with  the  cargo  now  on  board  of  the 
said  vessel  to  the  port  of  Havre  de  Orace  direct,  or  as 
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near  thereunto  as  she  may  safely  get,  and  deliver  the  same  1863. 
in  conformity  with  the  bills  of  lading,  freight  to  be  paid  at 
the  foUowtng  rate:  2502.  sterling  money  per  month,  free 
of  all  port  charges,  pilotages,  stevadore's  expenses,  and 
commissions,  including  those  inward  at  the  port  of  dis- 
charge; the  time  to  commence  from  the  26th  of  March 
last  past,  and  to  end  on  the  day  of  the  vessel's  being  dis- 
charged in  the  port  of  Havre  de  Grace,  &a  The  freight 
to  be  paid  on  right  delivery  of  the  cargo  at  the  port  of  dis- 
charge: that  is  to  say,  such  amount  as  may  then  have  be- 
come due  after  the  deduction  of  the  2502.  sterling,  which 
the  captain  has  already  received  on  account  of  this  char- 
ter," &c. 

When  the  last-mentioned  charter-party  was  executed, 
the  former  charter-party  of  the  10th  of  February,  1847, 
was  in  full  force,  and  had  not  been  in  any  manner  cancel- 
led or  annulled. 

The  vessel  sailed  from  Monte  Video  for  Havre  on 
the  39th  of  October,  1847,  and  was  totally  lost  with  her 
cargo  at  sea  on  the  20th  of  October.  The  cargo  of  the 
vessel,  when  she  left  Monte  Video  for  Havre,  consisted  of 
the  guano  which  she  had  brought  from  Santa  Cruz,  and 
5000  hides,  weighing  about  seventy  tons,  which  were  laden 
by  the  plaintiffs  at  Monte  Video  for  Havre.  Messrs.  Rick- 
etts,  Boutcher,  &  Co.,  who  effected  the  policy,  did  not  com- 
municate to  the  underwriter  (the  defendant)  that  the  ves- 
sel had  been  to  Patagonia,  nor  did  they  communicate  to 
the  defendant  the  aforesaid  letter  of  the  27th  of  Septem- 
ber, 1847,  which  they  had  received  from  the  plaintiffs  as 
aforesaid. 

The  learned  Judge  told  the  jury,  that,  if  they  believed 
the  evidence,  they  ought  to  find  that  the  said  sum  of 
2501  was  a  payment  by  the  plaintiffs  for  freight  for  the 
carrying  and  conveying  of  goods  on  board  the  said  vessel 
on  a  voyage  from  Monte  Video  to  Havre,  within  the 
meaning  of  the  policy  of  the  6th  of  December,  1847;  and 
that  the  plaintiffs  were  entitled  by  law  to  recover  from 
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1863.^  the  defendant  in  respect  of  the  loss  of  the  said  sum  of 
2B0L,  as  freight  advanced  within  the  meaning  of  the  policy 
of  insurance;  and  the  jury  accordingly  found  a  verdict  for 
the  plaintiffs. 

The  defendant's  counsel  having  tendered  a  bill  of  ex- 
ceptions to  the  above  ruling,  and  assigned  error  thereon, 
the  case  was  now  argued  (a)  by 

J,  WUde  for  the  plaintiff  in  error. — The  plaintiffs  below 
are  not  entitled  to  recover  in  respect  of  the  2502.  First, 
because  under  the  charter-party,  from  the  time  of  effecting 
the  policy  up  to  and  at  the  time  of  the  loss,  the  plaintiffs 
had  not  advanced  freight  at  risk  which  could  be  the  sub- 
ject of  insurance.  Secondly,  if  they  had  any  insurable  in- 
terest, it  is  not  properly  described  in  the  policy,  and  the 
effect  of  that  misdescription  has  been  to  mislead  the  un- 
derwriters and  render  the  policy  void.  As  to  the  first 
point,  the  subject-matter  insured  is  described  as  '^  freight 
advanced."  The  term  "  freight"  may  mean  either  the  sum 
paid  for  the  carriage  of  goods,  or  the  sum  paid  for  the  hire 
of  the  vessel  In  this  case  it  has  the  latter  signification. 
The  vessel  was  hired  at  2502.  per  month,  the  agreement 
being  that  the  first  month's  instalment  should  be  paid  at 
the  Falkland  Islands;  and  it  was  accordingly  paid.  The 
cargo  having  been  carried  there  and  safely  delivered,  the 
vessel  had  earned  her  first  month's  pay.  Then,  how  can 
that  money  so  paid  be  said  to  be  a  sum  at  risk  upon  a 
subsequent  voyage?  The  charterers  had  had  not  only 
the  use,  but  the  productive  use,  of  the  vessel.  As  regards 
that  freight,  it  was  immaterial  whether  the  vessel  was  lost 
or  not;  for  a  subsequent  loss  would  neither  increase  nor 
diminish  the  benefit  derived  from  that  voyage.  Suppose 
the  second  had  been  the  only  charter-'party,  it  would  have 
amounted  to  a  statement  by  the  charterer  that  he  had  had 

(a)  Before  Oderidgey  J.,  IfatUey  J.,  Wiffhtmanf  J.,  OretstceUy  J., 
Brley  J.,  WtUiamSy  J.,  and  Talfourd,  J. 
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the  vessel  since  March,  and  that  the  owner  had  received        1853. 
250t  for  the  first  month.     The  use  and  benefit  of  the 
vessel  during  the  first  month  was  in  no  way  connected 
with  her  employment  in  carrying  another  and  dificrent 
cargo  from  Monte  Video  to  Havre,  but  a  totally  distinct 
adventure,  which  terminated  productively.    The  nature  of 
the  payment  cannot  be  altered  by  a  subsequent  retrospec- 
tive agreement.     The  2501.  was  paid  in  discharge  of  an 
obligation  imposed  by  an  existing  agreement,  and  it  is 
not  competent  for  the  parties,  as  regards  third  persons,  to 
treat  that  as  a  payment  under  the  second  charter-party. 
The  object  of  that  charter-party  was  in  truth  to  enable  the 
vessel  to  sail  under  Monte  Video  colours.    This  money  was 
never  paid  in  respect  of  freight  on  a  voyage  from  Monte 
Video  to  Havre,  but  from  Monte  Video  to  the  Falkland 
Islands.    This  is  not  a  valued  policy,  there  being  no  need 
of  that  when  the  insurance  is  on  a  sum  of  money. — Second- 
ly, the  plaintiffs'  interest,  if  any,  is  misdescribed  in  the 
policy,  so  as  to  mislead  the  underwriter.    From  the  state- 
ments that  the  insurance  is  on  freight  advanced,  and  that 
the  voyage  is  from  Monte  Video  to  Havre,  the  underwriter 
would  have  a  right  to  presume  that  Monte  Video  was  the 
port  of  loading.     An  underwriter  is  enabled  to  form  some 
idea  of  the  nature  of  a  cargo  by  knowing  the  port  of  load- 
ing, since  he  is  generally  aware  of  the  description  of  cargo 
usually  shipped  from  a  particular  port.     It  is  therefore 
material  that  the  true  port  of  loading  should  be  stated, 
and  a  concealment  of  that  fact  will  vitiate  the  policy: 
Hodgson  v.  Richardson  (a),  Marshall  on  Insurance,  330. 
The  policy  ought  to  have  described  the  insurance  as  upon 
freight  advanced  on  goods  shipped  at  Santa  Cruz,  and 
carried  from  Monte  Video  to  Havre.    This  is  not  the  case 
of  a  misdescription  simpliciter,  but  of  a  want  of  communi- 
cation; and  under  such  a  policy  the  underwriter  incurs  a 
risk  in  respect  of  a  cargo  which  is  not  the  produce  of 

(a)  1  W.  Black.  463. 
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1853.        Monte  Video,  and  the  nature  of  which  he  has  no  means  of 
"^^      ascertaining. 


r. 
Lafons. 


Watson,  for  the  defendants  in  error. — The  plaintiffs  had 
an  insurable  interest,  and  that  is  properly  described  in  the 
policy.  The  freight  was  at  the  rate  of  2502.  a  month,  one 
entire  sum  for  the  whole  voyage  from  Monte  Video  to  the 
port  of  discharge.  In  general,  freight  is  not  payable  until 
the  voyage  has  terminated,  but  in  this  case  250L  was  to  be 
paid  in  advance  on  the  vessel  leaving  the  Falkland  Islands. 
Nothing  is  said  in  the  charter-party  about  a  cargo  to  the 
Falkland  Islands,  nor  was  the  2502.  paid  for  going  there. 
The  fallacy  consists  in  not  distinguishing  between  the 
voyage  of  the  ship  and  the  voyage  insured:  Amould  on 
Insurance,  334.  Suppose  a  vessel,  on  a  voyage  from  Alex- 
andria to  Liverpool,  arrived  at  Cork,  and  the  owner  in- 
sured the  cargo  from  Cork  to  Liverpool,  that  would  be  a 
good  insurance,  and  the  vessel  would  be  in  the  course  of 
earning  freight  on  her  first  voyage  when  at  Cork.  So  here, 
the  voyage  ofUve  ship  was  from  Santa  Cruz  to  Europe;  she 
was,  in  the  course  of  that  voyage,  at  Monte  Video,  and  the 
policy  was  on  the  voyage  from  thence  to  Havre,  which 
was  the  voyage  insured.  Hodgson  v.  Richardson  (a)  was 
not  a  case  of  misdescription,  but  of  concealment  Here 
the  voyage  insured  is  properly  described  in  the  policy. 
Assuming  that  the  vessel  had  deviated  by  being  at  Monte 
Video,  it  was  competent  for  the  parties  to  cancel  the  ori- 
ginal charter-party  and  enter  into  a  new  contract  They 
accordingly  agree  that,  instead  of  the  vessel  carrying  guano 
only  from  Santa  Cruz,  she  shall  carry  hides  also  from 
Monte  Video;  and  as  2502.  had  been  paid  under  the  can- 
celled charter-party,  it  is  agreed  that  that  sum  shall  be  con- 
sidered as  paid  under  the  new  charter-party.  There  is  no- 
thing illegal  in  such  a  contract.  It  is  similar  to  the  case 
of  a  tenant  who  has  paid  a  premium  for  a  lease,  and  after 

(a)  1  W.  Black.  463. 
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having  occupied  for  a  short  time  accepts  a  new  lease,  under  1853. 
an  agreement  with  his  landlord  that  the  sum  paid  shall 
be  considered  as  a  payment  under  the  new  leasa  If  an 
action  were  brought  on  the  first  charter-party,  the  second 
might  be  pleaded  in  accord  and  satisfaction.  The  2501 
advanced  could  not  have  been  recovered  back:  Anony- 
mou8  (a),  De  SUvcUe  v.  KendaU  (6),  Saunders  v.  Drew  (c). 
Secondly,  the  plaintiff's  interest  is  properly  described. 
It  is  not  necessary  that  the  policy  should  describe  the 
voyage  of  the  ship,  but  only  the  subject  matter  of  the  in- 
surance, and  that  is  correctly  stated  to  be  freight  advanced 
to  the  captain:  Flint  v.  Flemyng  (d). 

J.  WUde  replied. 

CoLEEiDGB,  J. — ^We  are  all  of  opinion  that  the  ruling  of 
the  Lord  Chief  Baron  was  correct,  and  on  a  very  short 
ground.  There  had  been  a  part  payment  for  freight  under 
the  first  charter-party,  and  Mr.  WUde  contended  that  that 
was  a  payment  for  services  at  that  time  rendered,  and  that 
the  transaction  to  which  it  related  was  at  an  end.  In  our 
opinion  that  is  not  so.  The  2502.  was  not  a  separate  sum 
which  was  to  become  due  on  the  arrival  of  the  vessel  at 
the  Falkland  Islands,  but  only  a  portion  of  the  entire  sum 
payable  at  that  particular  place,  and  therefore  the  whole 
still  remained  at  risk.  That  was  the  state  of  things  un- 
der the  original  charter-party;  and  as  no  interest  or  rights 
of  third  persons  intervened,  it  was  competent  for  the  par- 
ties, as  between  themselves,  to  do  away  with  that  charter- 
party  and  enter  into  a  new  one;  and  we  are  of  opinion 
that,  by  the  substitution  of  the  second  charter-party,  they 
annulled  the  first  Then,  what  was  to  be  done  with  this 
sum  of  money?  They  agreed  to  consider  it  as  part  of  the 
entire  sum  to  be  paid  under  the  iiew  charter-party;  and  as 

(a)  2  Show.  283.  (c)  3  B.  &  Ad.  445. 

(6)  4  M.  &  Selw.  37.  (^  1  B.  &  Ad.  45. 
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it  was  a  good  insurable  interest  under  the  old  charter- 
party,  it  remained  the  same.  Then  comes  the  question, 
whether  there  was  a  misdescription  in  the  policy,  which 
states  the  insurance  to  be  on  a  voyage  from  Monte  Video 
to  Havre.  We  think  that  there  is  no  misdescription  in 
that  respect.     The  result  is,  that  the  judgment  of  the 

Court  below  must  be  affirmed. 

Judgment  affirmed. 


Feb.  2. 


James  and  Others  v.  Cochbake  and  Another. 


JbiBROB  on  a  bill  of  exceptions,  and  also  on  the  judg- 
ment of  the  Court  of  Exchequer  for  the  defendants  on  de- 


By  indenture, 
a  certain  coal 
mine  was  de- 

?efe^diint^with  "^^rrer,  in  the  case  oi  James  v.  Cochrane  (a). 

liberty  to  make 

inch  outstrokefl,  drifts,  and  other  communications,  through  a  barrier,  covenanted  to  be  left  unwork- 
ed,  of  the  demised  mine  and  any  adjoining  coal  mine,  as  should  be  necessary  for  bringing  coal  from 
such  adjoining  mine  into  the  demised  mine,  and  by  such  outstrokes  &c,  to  convey  under-ground, 
from  such  adjoining  mine  into  the  demised  mine,  and  from  thence  to  convey  away,  such  coal,  and 
also  to  draw  to  bank  at  any  of  the  pits  sunk  or  to  be  sunk  in  the  demised  lands.  The  defendants 
covenanted,  that  they  would  not  do  or  suffer  to  be  done  anything  in  working  the  demised  mine, 
whereby  the  same  sbould  be  damnified,  drowned,  or  overburthen^  with  water  or  styth,  or  which 
miffht  occasion  any  creep  or  thrust  upon  the  workings,  shafts,  aircourses,  or  watercourses  of  such 
colliery,  and  would  keep  the  levels,  drifts,  and  necessary  staples  for  air  clear  and  in  good  repair, 
order,  and  condition  fiom  the  surfiice  of  the  earth  dovm  to  the  levels  or  drifts,  and  would  draw  all 
the  water  to  come  forth  out  of  the  colliery  by  engines  to  the  surface  of  the  earth;  and  also  would, 
in  working  the  demised  mine,  leave  unwrought  a  barrier  of  coal  of  a  certain  breadth,  and  not  open 
any  communication  between  the  demised  and  any  adjoining  mine,  the  coals  of  which  should  not  be 
won  by  the  lessees  by  virtue  of  the  liberties  aforesaid,  or  make  any  outstroke,  drift,  or  watercourse 
into  the  same,  except  by  virtue  of  those  liberties :  also  that  the  lessees  would,  once  a  month,  draw 
to  bank  at  some  of  the  pits  or  shafts  of  the  demised  coal  mine  (provided  that  the  same  should  be  pits 
or  shafts  from  which  the  coals  of  the  thereby  demised  colliery  should  not  be  worked  by  an  outstroke) 
and  lay  in  some  convenient  place  upon  the  lands  of  the  lessors  all  the  manure,  compost,  and  dung 
to  be  made  and  bred  by  the  horses  employed  in  working  the  demised  mine,  and  would  spend  and 
bestow  so  much  thereof  as  might  be  necessary  for  that  purpose,  in  dressing  and  manuring  any  lands 
which  the  lessees  might  occupy  as  tenants  to  the  lessors.  The  lease  contained  various  clauses  which 
spoke  of  pits  or  shafts  to  be  sunk  on  the  demised  lands,  but  there  was  no  express  covenant  to  make 
any  such  pit  or  shaft: — 

Hdd^  in  the  Exchequer  Chamber,  on  a  bill  of  exceptions  to  the  ruling  of  the  Judge  at  NisiPrios, 
that  the  liberty  authorised  the  lessees  to  break  through  the  barrier  for  winning  coal,  as  well  of  the 
demised  mine  as  of  the  adjoining  mines  in  their  occupation,  though  the  coal  of  such  demised  or  ad- 
joining mines,  when  won,  was  not  to  be  nor  was  brought  to  the  sur&ce  through  a  pit  or  shaft  in  the 
land  of  the  lessors  above  ^e  demised  mine,  and  although  no  such  pit  or  shaft  in  &ct  existed. 

Hdd^  also,  in  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer,  that  no 
covenant  could  be  implied  binding  the  lessees,  upon  the  demised  mine  being  worked  and  manure 
bred  therein,  to  sink  a  pit  or  shaft  on  the  demised  land. 

SembUt  that  the  suffering  a  seam  of  the  mine,  where  workings  had  been  formerly  carried  on  but 
were  discontinued,  to  be  frQed  with  water,  whereby  the  aircourses  in  that  seam  were  interrupted, 
was  not  a  breach  of  the  covenant  to  keep  the  levels,  drifts,  and  necessaiy  stifles  fbr  air  in  good  re- 
pair, order,  and  condition. 

(a)  7  Exch.  171. 
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The  action  was  by  the  plaintiffs,  as  reversioners,  for 
the  breach  of  covenants  in  a  lease  to  the  defendants,  dated 
the  5th  of  October,  1824,  of  certain  coal  mines,  situate  un- 
der an  estate  called  Eppleton,  in  the  parish  of  Houghton 
le-Spring,  in  the  county  of  Durham.  The  declaration  set 
out  the  lease,  which  demised  the  coal  mines,  with  liberty 
and  power  for  the  lessees  to  make  pits,  trenches,  groves, 
and  staples,  and  to  drive  drifts,  and  make  watergates  and 
watercourses,  as  well  for  the  winning,  working,  and  get- 
ting coals,  as  for  the  avoiding  and  carrying  off  foul  air  and 
styth^  or  carrying  air  into,  through,  and  out  of  the  same — 
**  And  also  full  power,  liberty,  and  authority  to  and  for  the 
lessees,  their  executors  &c.,  from  time  to  time  and  at  all 
times  during  the  continuance  of  the  demise,  to  make, 
drive,  and  use  such  outstroke  or  outstrokes,  drift  or  drifts, 
or  other  communications,  not  exceeding  the  breadth  of 
four  yards  each,  within  and  through  the  barrier,  bulk,  or 
warren  of  coal,  thereby  covenanted  as  hereinafter  men- 
tioned to  be  left  unworked,  of  the  said  colliery  and  coal 
mines  thereby  demised,  lying  contiguous  or  adjoining  to 
any  other  colliery  or  coal  mines,  which  they  then  were  or 
should,  at  any  time  thereafter,  during  the  continuance  of 
the  said  demise,  become  possessed  of  or  entitled  to,  or  in 
which  they  or  any  of  them  then  had  or  should  have  any 
share  or  interest,  as  should  be  thought  necessary  or  conve- 
nient by  them  the  lessees,  their  executors  &c.,  for  the 
effectual  winning  of  such  adjoining  colliery  or  coal  mines, 
and  for  the  purpose  of  bringing,  leading,  and  conveying 
under-ground  the  coals  which  at  any  time,  during  the 
continuance  of  the  demise,  should  be  wrought  or  gotten 
by  them  within  or  out  of  such  adjoining  colliery  and  coal 
mines,  and  which  should  be  thought  fit  or  convenient  to 
be  brought,  lead,  and  conveyed  under-ground  from  such 
adjoining  colliery  and  coal  mines,  unto  and  into  the  col- 
liery and  coal  mines  thereby  demised,  or  the  shafts  or 
workings  thereof,  and  by  such  outstroke  or  outstrokes, 

00  2 
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1863.  drift  or  drifts,  or  other  communications,  to  bring,  lead, 
and  convey  under-ground  from  such  adjoining  colliery  and 
coal  mines  unto  the  colliery  or  coal  mines  thereby  de- 
mised, or  the  shafts  or  workings  thereof,  and  from  thence 
to  convey  and  carry  away,  all  such  coals  as  should  by  them 
be  wrought  or  gotten  within  or  but  of  such  adjoining  col- 
liery or  coal  mines;  and  also  to  draw  to  bank,  at  any  of 
the  pit  or  pits  sunk  or  to  be  sunk  by  them  in  any  of  the 
lands  and  grounds  aforesaid,  the  coals  from  and  out  of 
such  adjoining  colliery  and  coal  mines,  in  such  manner 
and  by  such  ways  and  means  as  they,  the  lessees,  their 
executors  &c.,  should  think  fit,  and  to  do  whatsoever 
should  be  requisite  and  necessary  for  the  purposes  afore- 
said, and  for  the  maintaining,  keeping,  opening,  and  pre- 
serving of  all  such  outstroke  and  outstrokes,  drift  and 
drifts:"  Habendum  for  the  term  of  forty-two  years  from 
the  11th  of  November,  1824,  yielding  and  paying  yearly, 
for  the  first  two  years  of  the  term,  the  rent  of  20«.  for 
every  ton  of  merchantable  coals  of  the  High  Main  and 
Hutton  seams ;  and  17&  6d  a  ton  for  every  ton  of  every 
other  seam  (except  coals  used  for  the  engines,  &c.)  which 
should  be  gotten  during  the  first  two  years  of  the  term, 
not  exceeding  1000  tons  yearly;  and  22«.  and  178.  6d,  a 
ton  (as  before)  for  every  ton  exceeding  that  quantity; 
and  also  paying  yearly,  during  the  remainder  of  the  term, 
the  rent  of  J  0002.  for  such  a  number  of  tons  of  merchantr 
able  coal  to  be  gotten  out  of  the  demised  collieries,  as  at 
the  rate  of  209.  and  17«.  6d.  a  ton  would  amount  to  lOOOil, 
whether  such  number  of  tons  should  be  yearly  gotten  or 
not;  and  also  paying  yearly,  during  the  remainder  of  the 
term,  above  the  certain  yearly  rent  of  lOOOi,  the  further 
rent  of  22«.  and  17«.  6cL  a  ton  respectively  (except  as  be- 
fore mentioned),  above  the  number  of  tons  for  which  the 
yearly  rent  of  10002.  was  reserved;  and  also  paying  the 
further  clear  rent  of  7«.  6d.  per  ton  of  coals,  which  by  the 
lessees  should,  during  the  term,  be  gotten  or  carried  away 
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from,  forth,  and  out  of  any  collieries  or  coal  mines  adjoin-  1863. 
ing  or  near  to  the  colliery  and  coal  mines  thereby  de- 
mised, by  virtue  or  means  of  all  or  any  of  the  liberties, 
powers,  and  privileges  by  the  indenture  granted,  and  which 
should  be  drawn  to  bank  in  any  of  the  said  lands  and 
grounds  of  the  lessors;  the  rent  or  sum  of  7«.  6cL  per  ton 
to  include  outstroke  rent,  shaft  rent,  and  wayleave  rent; 
but  in  case  the  coals  to  be  gotten  out  of  such  adjoining 
collieries  should  be  gotten  by  means  of  pits  in  such  ad- 
joining collieries,  and  the  water  should  be  conveyed  there- 
from through  the  demised  collieries,  paying  to  the  lessors 
yearly  is,  6d  per  ton  for  a  watercourse  rent:  also,  paying 
to  the  lessors  for  ground  occupied,  damaged,  or  used  for 
pit-room,  working  of  quarries,  &c.,  or  in  exercising  or  en- 
joying all  or  any  of  the  liberties,  powers,  &c.  by  the  in- 
denture granted,  the  rent  of  40«.  per  acre:  Provided,  that 
if  any  of  the  rents  should  be  in  arrear  for  forty  days  after 
demand,  it  should  be  lawful  for  the  lessees  to  distrain  all 
coals  "found  at  or  in  any  of  the  pit  or  pits  of  the  colliery 
and  coal  mines  thereby  demised,''  or  in  any  other  part  of 
the  demised  premises,  &c. — Covenant  by  the  lessees  that 
they  would  pay  the  rents,  and  also  compensation  for  da- 
mage done  to  the  estate  in  exercising  or  enjoying  the  liber- 
ties, powers,  &c.  granted;  and  that  the  lessees  should  not 
nor  would  "  do  or  commit,  or  wittingly  or  willingly  suffer 
to  be  done  or  committed,  any  act,  matter,  or  thing  in  the 
working  and  carrying  on  the  said  coal  mines,  seam  and 
seams  of  coal  thereby  demised,  whereby  the  same  or  any 
part  thereof  should  or  might  be  damnified,  drowned,  or 
overburdened  with  water  or  styth,  or  which  might  occa- 
sion or  bring  any  creep  or  thrust  upon  the  workings, 
shafts,  aircourses,  or  watercourses  of  such  colliery  or  coal 
mines;  and  should  and  would  keep  the  levels  and  drifts 
and  the  necessary  staples  for  air  clear  and  in  good  repair, 
order,  and  condition,  from  the  surface  of  the  earth  down 
to  the  levels  or  drifts,  and  should  and  would  raise  and 
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1803.  ^  draw  all  the  water  to  come  forth  and  out  of  the  colliery 
by  means  of  fire  or  other  engines  or  gins,  to  the  surface 
of  the  earth/'  &a ;  "  and  also  should  and  would,  in  the 
working  of  the  colliery  and  coal  mines  thereby  demised, 
leaye  unwrought  a  barrier  or  warren  of  whole  coals,  of  forty 
yards  in  breadth  or  thickness,  in  all  and  every  part  or 
parts  next  to  and  adjoining  each  and  every  other  colliery 
and  coal  mine  not  belonging  to  the  lessors,  &a,  and  should 
not  work  or  take  away  the  barriers,  bulks,  or  warrens  of 
coal,  or  open  a  communication  between  the  collieiy  and 
coal  mines  thereby  demised  and  any  contiguous  and  ad- 
joining colliery,  the  coals  of  which  should  not  be  won  or 
wrought  by  the  lessees,  their  executors  &a,  by  virtue  of 
the  liberties  and  powers  aforesaid,  or  make  or  suffer  any 
outstroke,  drift,  or  watercourse  into  or  through  the  same, 
except  by  virtue  of  those  liberties  and  powers,''  &a:  And 
also  that  the  lessees  ^'  should  not  nor  would  permit  any 
person  to  lead  coab  from  or  to  any  other  coUieiy  whatso- 
ever along  the  waggon  way  or  other  ways  which  should 
be  made  through  the  lands  of  the  lessors,  save  and  except 
such  coals  as  should  be  gotten  by  the  lessees  from  any  ad- 
joining collieries,  and  should  be  brought  to  bank  on  the 
lands  of  the  lessors,  and  be  led  along  the  same  ways  in 
pursuance  of  the  powers  and  authorities  for  that  purpose 
by  the  indenture  granted  as  aforesaid:"  And  also,  that  the 
lessees  "  should  and  would  keep  distinct  and  correct 
accounts  of  all  coals  won  or  gotten  from  or  out  of  the 
demised  colliery,  seam  or  seams  of  coal,  and  brought  to 
bank  either  at  any  pit  or  pits  in  the  said  lands  of  the 
lessors,  or  at  any  other  pit  or  pits;'*  and  also  separate 
accounts  of  all  coals  gotten  from  any  adjoining  colliery, 
and  brought  to  bank  on  the  lands  of  the  lessors:  also  that 
the  lessors  should  and  might,  at  their  own  costs,  '^employ 
any  person  or  persons  as  a  writer  or  writers,  clerk  or  clerks, 
at  all  or  any  of  the  pits  of  the  colliery  and  coal  mines 
thereby  demised,"  and  at  any  of  the  pits  of  any  such  ad- 
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joining  colliery,  to  take  an  account  of  the  number  of  tons  ^  1853. 
-wrought  from  the  demised  colliery  or  such  adjoining  col- 
liery: and  that  it  should  be  lawful  for  the  lessees,  their 
viewers,  &c.,  "when  any  of  the  pit  or  pits  of  the  collieries 
and  coal  mines  thereby  demised,  or  the  pit  or  pits  of  any 
adjoining  or  neighbouring  colliery  or  coal  mine  of  the  les- 
sees'" should  be  at  work,  to  descend  and  go  down  and  into? 
and  ascend  and  come  up  again  "out  of  and  from  all  or  any 
of  the  pit  or  pits,  shaft  or  shafts,  and  other  workings  of  or  be- 
longing to  the  coUieiy  or  coal  mines  thereby  demised,"  or  the 
adjoining  collieries,  &c. — "And  also  that  the  lessees,  their 
executors,  &c.,  or  their  servants  or  workmen,  should  and 
would,  once  in  every  month,  or  oftener,  during  the  said  term, 
at  their  own  expense,  draw  to  bank  at  some  of  the  pits  or 
shafts  of  the  collieries  or  coal  mines  thereby  demised,  (pro- 
vided that  the  same  should  be  pits  or  shafts  from  which  the 
coals  of  the  thereby  demised  colliery  should  not  be  worked 
by  an  outstroke),  and  lay  in  some  convenient  place  in  that 
behalf  upon  the  said  lands  and  premises  of  the  lessors,  for 
the  lessors,  their  heirs,  or  assigns,  all  the  manure,  com- 
post, and  dung,  to  be  made  and  bred  by  the  horses  em* 
ployed  under-ground  in  working  the  demised  collieries; 
and  should  spend  and  bestow  so  much  thereof,  and  of  all 
such  dung,  manure,  compost,  &c.,.as  should  be  made,  bred, 
or  arise  in,  under,  or  upon  the  estate,  lands,  and  premises 
of  the  lessors,  or  any  part  thereof,  as  might  be  necessary 
for  that  purpose,  in  dressing  and  manuring  any  lands  or 
grounds  which  the  lessees,  their  executors  &a,  might  dur- 
ing the  term  thereby  granted  occupy  as  tenants  to  the  les- 
sors, or  either  of  them,  &c.;  and  that  if  they  should  oc- 
cupy no  land  for  which  manure  should  be  necessary,  or 
that  there  should  be  a  surplus  of  such  manure,  dung,  com- 
post, &c.,  over  and  above  what  should  be  necessarily  ap- 
plied in  the  manuring  of  such  land  as  aforesaid,  that  then, 
and  in  any  such  case,  the  lessors  should  have,  and  by  the 
lessees  be  suffered  and  permitted  to  take  and  carry  away. 
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1863.  the  whole  of  such  manure,  dung,  compost,  &a,  or  such 
surplus  thereof,  as  the  case  might  happen  to  be,  and  to 
dispose  of  the  same  as  they  should  think  proper:"  And 
also,  that  the  lessees  would,  at  all  times,  ''  cover  up,  tim- 
ber over,  or  fence  round  the  pits  or  shafts  to  be  sunk  in 
any  of  the  said  lands  of  the  lessors,  as  soon  as  they  should 
desist  from  working  at  the  same,"'  &c.:  ''And  also,  that  the 
lessees,  at  the  expiration  or  other  sooner  determination  of 
the  said  demise,  should  and  would  yield  and  deliver  up  to 
the  lessors,  &c.,  the  peaceable  and  quiet  possession  of  the 
coUieiy  and  coal  mines  thereby  demised,  and  of  the  en- 
gine, pit  or  pits,  and  all  such  pits  or  shafts  out  of  which 
coals  should  have  been  drawn  at  any  time  within  the  space 
of  three  years  next  preceding  such  expiration,""  &a  And 
the  lessors  did  thereby  covenant ''  that  it  should  and  might 
be  lawful  to  and  for  the  lessees  to  work  all  or  any  and 
such  and  so  many  of  the  seam  and  seams  of  coal  thereby 
demised  as  they  should  think  proper,'"  &c.:  ''And  also, 
that  it  should  and  might  be  lawful  to  and  for  the  lessees, 
their  executors,  &c.,  from  time  to  time  and  at  all  times 
during  the  continuance  of  the  demise,  by  such  outstroke 
or  outstrokes,  drift  or  drifts,  as  might  be  so  made  as  afore- 
said, to  bring,  lead,  and  carry  under-ground,  ftom  the  col- 
liery and  coal  mines  thereby  demised,  unto  any  adjoining 
collieries  and  coal  mines  which  the  lessees  then  were  or 
should  at  any  time  thereafter,  during  the  continuance  of 
the  demise,  become  possessed  of  or  entitled  to,  or  in  which 
they  or  any  of  them  then  had  or  should  have  any  share  or 
interest,  or  to  the  shafts  or  workings  thereof,  all  such  coals 
and  cinders  as  should  by  them  be  wrought  or  gotten  with- 
in or  out  of  the  coUieiy  and  coal  mines  thereby  demised, 
without  paying  to  the  lessors,  &a,  any  outstroke  rent  for 
the  same;  such  rent,  if  any,  being  payable  to  the  owner 
or  owners  of  such  adjoining  colliery  or  collieries,"  &c.  The 
declaration  then  set  out  a  lease  of  the  11th  of  March,  1825, 
by  which  the  previous  lease  was  altered  in  some  respects 
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immaterial  to  this  question;  and,  after  averring  that  the  1863. 
reversion  vested  in  the  plaintiffs,  and  that  the  defendants 
worked  the  mines,  assigned  (amongst  others)  the  following 
breaches: — Fourthly,  that  "  the  lessees  did  not  nor  would 
keep  the  levels  and  drifts  and  necessary  staples  for  air 
of  the  demised  colliery  and  coal  mines  clear  and  in  good 
repair,  order,  and  condition,  from  the  surface  of  the  earth 
down  to  the  levels  or  drifts;  but,  on  the  contrary  thereof, 
after  the  making  of  the  several  indentures,  &c.,  and  after 
the  plaintiffs  had  become  and  whilst  they  were  so  seised 
as  aforesaid,  the  lessees  suffered  and  permitted  the  levels 
and  drifts  and  necessary  staples  for  air  to  be,  and  the  same 
then  became  and  were,  and  thence  hitherto  have  been  and 
still  are,  stopped  up  and  in  bad  repair,  order,  and  condi- 
tion, from  the  surface  of  the  earth  down  to  such  levels  and 
drifts." — Fifth  breach :  That  the  lessees  did  not  nor  would, 
after  the  making  of  the  indentures,  &c.,  raise  and  draw  all 
the  water  which  had,  during  the  period  last  aforesaid, 
come  forth  and  out  of  the  demised  colliery,  by  means  of 
fire  or  other  engines  or  gins,  or  otherwise  howsoever,  to  the 
surface  of  the  earth,  or  to  any  offtake,  drift  or  drifts,  and 
there  discharge  and  carry  off  the  same;  but,  on  the  con- 
trary thereof,  permitted  and  suffered  divers  large  quanti- 
ties of  water,  which,  after  the  plaintiffs  had  become  so 
seised  as  aforesaid,  came  from,  forth,  and  out  of  the  said 
demised  colliery  and  coal  mines,  to  be  and  remain  and 
from  thence  hitherto  have  continued  therein,  without  be- 
ing raised,  drawn,  discharged,  or  carried  off,  in  the  man- 
ner in  that  behalf  provided. — Sixth  breach :  That,  although 
the  defendants,  after  the  making  of  the  indentures,  &c., 
worked  the  demised  colliery  and  coal  mines  and  divers 
seams  thereof,  and  although  divers  parts  of  the  demis- 
ed colliery,  &c.,  so  worked,  were  next,  to  and  adjoining 
divers  other  collieries  and  coal  mines  not  belonging  to 
the  lessors,  to  wit,  a  certain  colliery  and  coal  mine  called 
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1853.^  Hutton  Mine,  &c.,  yet  the  defendants  did  not,  in  so 
working  the  demised  colliery  and  coal  mines  and  the 
seams  thereof,  leave  un wrought  in  each  and  every  of  the 
seams  so  worked  a  barrier  or  warren  of  whole  coals  of  the 
breadth  or  thickness  in  the  first-mentioned  indenture  pro- 
vided, in  all  and  every  part  or  parts  next  to  and  adjoining 
each  and  every  of  the  said  other  collieries  and  coal  mines 
not  belonging  to  the  lessors,  according  to  the  covenant  in 
that  behalf,  but,  on  the  contrary  thereof,  the  barriers  or 
warrens  of  coal  so  agreed  to  be  left  unwrought  as  aforesaid, 
and  next  to  and  adjoining  the  said  other  collieries  and 
coal  mines,  so  not  belonging  to  the  lessors,  were,  at  and 
during  all  the  times  last  aforesaid,  wrought  and  hollowed 
out,  abstracted,  and  carried  away  by  the  defendants,  in  so 
as  aforesaid  working  the  demised  collieries  and  coal  mines, 
for  winnings  and  purposes  other  than  and  different  from 
aU  and  every  other  of  the  winnings  and  purposes  in  that 
behalf  authorised  by  the  said  indentures  or  either  of  them, 
and  without  and  contrary  to  the  power,  liberty,  and  au- 
thority to  the  lessees  in  that  behalf  granted  by  the  said  in- 
dentures or  either  of  them,  contrary  to  the  covenant  of 
the  lessees  (a). 

(a)  The  seventh,  eighth,  ninth,  collieries  adjoining.   The  ninth 

and  tenth  breaches  nused  sab-  breach  alleged  that  the  defend- 

stantially  the  same  question  as  ants   made    divers    oatstrokea, 

the  sixth;    The  seventh  breach  drifts,  and  watercourses  into  and 

alleged  that  the  defendants  work-  through  the  said  barriers.    The 

ed  and  took  away  divers  pieces  tenth  breach  alleged  that  the  de- 

or  portions  of  the  barriers,  bulks,  fendants  permitted  and  used,  for 

or  warrens  of  coal,  so  agreed  to  winnings    and    purposes   other 

be  left,  for  other  purposes  than  than  and  different  firom  the  win- 

authorised    by  the    indentures,  nings  and  purposes  in  that  be- 

The  eighth  breach  alleged  that  half  authorised  by  the  said  inden- 

the  defendants  opened,  and  kept  tures,  divers  outstrokes,  drifts, 

and  continued  open  from  thence-  watercourses,   and    communicar 

forth,  divers  communications  be-  tions. — ^The  pleas  to  these  breadb- 

tween  the  demised  colliery  and  es  respectively  traversed  the  al- 

coal   mines    and  certain   other  legations  therein. 
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Eleventh  breach,  that  certain  manure,  compost,  and  J^®*^ 
dung  was  made  and  bred  under  the  said  estate,  lands> 
and  premises  of  the  lessors,  in  the  demised  colliery  and 
coal  mines,  by  horses  employed  by  the  defendants  under- 
ground in  working  the  demised  collieries.  That  the 
said  manure,  compost,  and  dung  could  not,  nor  could  any 
part  thereof,  be  drawn  to  bank  and  laid  upon  the  lands 
and  premises  of  the  lessors,  otherwise  than  by  and  by 
means  of  some  pit  or  pits  or  shafts.  That  there  was  not, 
at  the  time  of  the  said  demise,  any  pit  or  shaft  of  the 
said  collieries  or  coal  mines,  from  which  the  coals  of 
the  demised  colliery  were  not  worked  by  an  outstroke  or 
outstrokes;  and  although,  after  the  said  manure  &a,  had 
been  so  made  and  bred,  a  sufficient  time  had  elapsed  for 
the  defendants  to  have  made  a  pit  or  shaft  on  the  demised 
collieries,  &a,  yet  the  defendants  did  not  nor  would  at 
any  time  make,  nor  was  nor  were  there  at  any  time,  a  pit 
or  pits,  shaft  or  shafts  of  the  demised  collieries  or  coal 
mines,  ftom  which  the  coals  or  coal  mines  were  not  work- 
ed by  an  outstroke  or  outstrokes,  and,  by  reason  of  the 
premises,  the  manure  &c.  so  made  could  not  be  and  was 
not  at  any  time  drawn  to  bank  &c. 

The  defendants  pleaded  (inter  alia)  to  the  fourth  breach 
— ^That  the  defendants  did  keep  the  levels  and  drifts,  and 
the  necessary  staples  for  air,  of  the  demised  colliery  and 
coal  mines  clear  and  in  good  repair,  order,  and  condi- 
tion, from  the  surface  of  the  earth  down  to  the  levels  or 
drifts,  according  to  the  defendants'  covenant;  and  they  did 
not  suffer  or  permit  the  said  levels,  drifts,  and  necessary 
staples  for  air,  &c.,  to  be  nor  were  the  same  stopped  up 
or  in  bad  repair,  order,  or  condition,  modo  et  formi:  con- 
cluding to  the  country. 

To  the  fifth  breach — That  the  defendants  did  not  suffer 
or  permit  the  said  quantities  of  water  to  be  or  remain,  nor 
did  the  same  remain  or  continue,  in  the  colliery  without 
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being  drawn  off  in  the  manner  in  the  first  indenture  pro- 
vided, mode  et  forma:  concluding  to  the  country. 

To  the  sixth  breach — That  the  barriers  or  warrens  of  coal 
80  agreed  to  be  left  unwrought,  as  in  the  first  indenture 
and  sixth  breach  mentioned,  and  next  to  and  adjoining 
the  said  other  collieries  and  coal  mines  in  the  sixth  breach 
mentioned,  were  not,  at  any  of  the  times  in  that  breach 
mentioned,  wrought,  hollowed  out,  abstracted,  or  carried 
away  by  the  defendants  in  working  the  demised  colliery 
and  coal  mines,  for  winnings  and  purposes  other  than  or 
different  from  the  winnings  and  purposes  in  that  behalf 
authorised  by  the  said  indentures  or  either  of  them,  or 
without  or  contrary  to  the  power,  liberty,  and  authority 
to  the  lessees  in  that  behalf  granted  by  the  said  inden- 
tures or  either  of  them,  or  contrary  to  the  coyenant  of  the 
lessees  in  the  first  indenture  in  that  behalf  contained, 
modo  et  formA:  concluding  to  the  country. 

To  the  eleventh  breach — General  demurrer,  and  joinder 
therein. 

Issues  having  been  joined  on  the  above  pleas,  the  cause 
•  was  tried  before  CressweU,  J.,  at  the  Durham  Spring  As- 
sizes, 1852,  when  the  following  facts  appeared : — The  estate 
of  the  lessors  in  the  demised  premises  vested  in  the  plain- 
tiffs on  the  14th  of  August,  1848.  The  defendants  were 
tenants,  not  only  of  the  Eppleton  coal  mine,  the  mine  de- 
mised, but  of  several  other  collieries  adjoining  the  Eppleton 
mine,  none  of  which  belonged  to  the  lessors  or  the  plain- 
tiffs. At  the  time  of  granting  the  lease  there  was  no  com- 
munication or  opening  of  any  kind  between  the  Eppleton 
mine  and  the  adjoining  mines.  There  were  several  seams 
of  coal  in  the  Eppleton  mine  and  the  adjoining  mines, 
lying  one  above  the  other,  the  lowest  of  which  was  called 
the  Button  seam.  None  of  the  coal  in  the  Eppleton  mine 
had  been  worked  before  the  execution  of  the  lease  The 
Hutton  seam  had  been  partially  worked  by  the  defendants. 
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and  n^as  in  the  course  of  being  worked  when  this  action  1858. 
was  commenced.  Another  of  the  seams,  called  the  High 
Main  seam,  had,  at  one  time  during  the  term,  been  par- 
tially worked  to  a  small  extent  by  the  defendants,  but  not 
for  many  years  before  the  plaintiffs'  title  accrued,  and  great 
quantities  of  coal  still  remained  imwon  in  the  Hutton  and 
High  Main  seams.  No  workings  had  taken  place  in  any 
other  of  the  seams.  There  never  had  been  any  pit  or  shaft 
in  the  Eppleton  mine  or  the  surface  of  the  land  above  the 
same,  or  any  means  of  getting  coal  or  other  substances 
from  that  mine  to  the  surface  of  the  earth,  except  by  some 
of  the  pits  or  shafts  in  some  of  the  adjoining  mines.  Part 
of  the  coal  won  by  the  defendants  from  the  Hutton  seam 
had  been  brought  to  the  surface  of  the  earth  chiefly  by  the 
Jane  pit,  being  a  pit  or  shaft  in  a  mine  called  the  Downs^ 
being  one  of  the  adjoining  mines  in  the  occupation  of  the 
defendants,  and  the  remainder  of  the  coals  so  won  by  the 
defendants  had  been  brought  to  the  surface  of  the  earth 
by  the  Union  pit,  being  a  pit  or  shaft  in  another  adjoin- 
ing mine  in  the  occupation  of  the  defendants,  and  there 
never  was  any  communication  between  the  Hutton  seam 
of  the  Eppleton  mine  and  the  surface  of  the  earth,  other 
than  by  the  Jane  pit  and  Union  pit  The  defendants  had 
made  several  openings  and  communications  between  the 
Hutton  seam  in  the  Eppleton  colliery  and  the  other  ad- 
joining mines  in  the  occupation  of  the  defendants,  and 
also  between  the  High  Main  seam  in  the  Eppleton  mine 
and  the  said  other  mines,  being  passages,  openings,  or 
drifts.  The  coal  gotten  in  the  High  Main  seam  of  the 
Eppleton  mine  was  all  brought  to  the  surface  of  the  earth 
by  pits  in  the  Hutton  mine,  in  the  occupation  of  the  de- 
fendants. Between  the  time  of  the  accruing  of  the  plain- 
tiffs' title  and  the  commencement  of  the  action,  the  coals 
won  by  the  defendants  in  the  Hutton  seam  of  the  Epple- 
ton mine  were  from  time  to  time  brought  by  the  defend- 
ants, by  means  of  the  said  passages,  openings,  and  drifts, 
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1863.  from  the  Hutton  seam  of  the  Eppleton  mine  into  the  ad- 
joining mine  called  the  Downs,  and  then  brought  by  the 
Jane  pit  to  the  surface  of  the  earth ;  and  also  coab  won  by 
the  defendants  in  some  of  the  other  mines  in  their  occupa- 
tion adjoining  the  Eppleton  mine  were  brought  by  the  de- 
fendantSy  by  means  of  the  said  passages,  openings,  or  drifts, 
from  such  adjoining  mines  into  the  Eppleton  mine,  and 
through  the  Eppleton  mine  and  out  of  the  same  into  the 
mine  called  the  Downs,  and  thence  by  the  Jane  pit 
brought  to  the  surfiekce  of  the  earth.  The  coals  which,  but 
{Or  such  passages,  openings,  or  drifts,  would  have  form- 
ed barriers  of  whole  coal  of  forty  yards  in  breadth  or  thick- 
ness in  parts  of  the  Eppleton  mine  adjoining  the  other 
mines  respectively,  were  (in  the  places  where  such  passages, 
openings,  or  drifts  were  made)  removed  and  taken  away. 
Prior  to  and  at  the  commencement  of  the  action,  part 
of  the  High  Main  seam  of  the  Eppleton  mine,  where 
workings  had  formerly  been  carried  on,  was  filled  with 
water,  and  thereby  the  aircourses  in  the  workings  in  that 
seam  were  interrupted  with  water,  but  that  had  no  effect 
upon  the  aircourses  or  workings  in  the  Hutton  seam. 

The  plaintiffs'  counsel  contended,  that  the  liberties  to 
break  through  the  barrier  covenanted  to  be  left  did  not  ex- 
tend to  authorise  the  lessees  to  break  through  such  barrier 
for  winning  coal  of  the  demised  mine,  or  for  winning  coal 
of  adjoining  mines,  if  the  coal  of  such  demised  or  adjoin- 
ing mines,  when  won,  was  not  to  be  and  wag  not  brought 
to  the  surface  through  a  pit  or  shaft  in  the  land  above  the 
demised  mine,  or  if  no  such  pit  or  shaft  existed;  and  also, 
that  the  facts  proved  with  reference  to  the  water  in  the 
High  Main  seam  entitled  the  plaintiffs  to  a  verdict  on  the 
issue  raised  on  the  fourth  breacL 

The  learned  Judge  delivered  his  opinion  to  the  jury, 
that  the  liberties  to  break  through  the  barrier  covenanted 
to  be  left  extended  to  authorise  the  lessees  to  break  through 
such  barrier  for  winning  coal  of  the  demised  mine,  and  for 
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winning  coal  of  the  adjoining  mines  in  the  occupation  of 
the  defendants,  though  the  coal  of  such  demised  or  adjoin- 
ing mines,  when  won,  was  not  to  be  nor  was  brought  to 
the  surface  through  a  pit  or  shaft  in  the  land  of  the  lessors 
above  the  demised  mine,  and  although  no  such  pit  or  shaft 
in  fact  existed;  and  also  that  the  facts  proved  with  refer- 
ence to  the  water  in  the  High  Main  seam  did  not  entitle 
the  plaintiffs  to  a  verdict  on  the  issue  raised  on  the  fourth 
breacL 

The  plaintiffs'  counsel  having  tendered  a  bill  of  excep- 
tions to  the  above  ruling,  and  assigned  error  thereon,  and 
also  on  the  judgment  for  the  defendants  on  the  demurrer 
to  the  last  breach,  the  case  was  argued  (a)  (Feb.  1,  2),  by 

Atherton  (Aapland  with  him)  for  the  plaintiffs — First, 
the  learned  Judge  misdirected  the  jury  with  reference  to 
the  issues  raised  on  the  sixth,  seventh,  eighth,  ninth,  and 
tenth  breaches.  That  question  depends  on  the  construction 
of  the  covenant  to  leave  unwrought  a  barrier  of  coal  be- 
tween the  demised  mines  and  adjoining  mines.  Beading 
the  covenant  in  connection  with  the  liberties  previously 
granted  to  make  outstrokes  through  the  barrier,  it  is  sub- 
mitted that  the  breaches  in  the  barrier  were  not  made  in 
conformity  with  the  liberties.  No  shaft  was  sunk  on  the 
demised  mine,  but  the  coal  there  won  was  carried  through 
the  drifts  into  the  adjoining  mine,  and  from  thence  brought 
to  the  surfac^  by  a  shaft  in  that  mine ;  and  in  some  instances 
the  coal  of  an  adjoining  was  carried  through  a  drift  into 
the  demised  mine,  and  passed  from  thence  through  another 
drift  into  an  adjoining  mine  on  the  other  side,  and  so 
raised  to  the  surface  by  a  shaft  in  that  mine.  Those  were 
not  only  the  uses  to  which  the  drifts  were  applied,  but  the 
very  purposes  for  which  they  were  made.  Such  a  user  was 
a  clear  violation  of  the  liberties.    There  is  an  absolute  co- 

(a)  Before  Coleridge,  J.,  Wtghiman,  J.,  OresifceU,  J.,  Erie,  J.,  Wil^ 
liafM,  J.,  and  Crom^n,  J. 
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venant  to  leave  unwrought  a  barrier  next  to  adjoining 
mines,  and  to  open  no  communication  with  mines  the 
coals  of  which  were  not  wrought  under  the  liberties,  nor 
to  make  any  outstroke  except  by  virtue  of  the  liberties. 
The  description  of  the  liberties  consists  of  two  parts: 
the  first  is  a  statement  of  the  circumstances  under  which, 
and  the  purposes  for  which,  outstrokes  may  be  made;  the 
second  defines  the  uses  to  which  those  communications, 
when  made,  may  be  applied.  The  lessees  are  to  be  at  li* 
berty  to  make  such  outstrokes  as  may  be  thought  neces- 
sary for  the  effectual  winning  of  the  adjoining  mine,  and 
for  the  purpose  of  conveying  coUl  from  such  adjoining 
mine  into  the  demised  mine;  and  by  such  outstrokes  to 
convey  the  coal  of  such  adjoining  mine  into  the  demised 
mine,  and  also  to  draw  to  bank  at  pits  in  the  demised 
land.  Therefore  the  communication  is  to  be  made  with 
reference  to  the  adjoining  mine,  not  the  demised  mine, 
and  the  coal  won  in  such  adjoining  mine  is  to  be  brought 
from  thence  into  the  demised  mine,  and  was  clearly  in- 
tended to  reach  the  surface  in  some  way.  But  it  could 
only  come  to  bank  either  by  means  of  a  shaft  in  the  de- 
mised mine,  or  by  being  taken  back  to  the  adjoining  mine, 
which  is  absurd,  or  by  being  conveyed  from  the  demised 
mine  through  another  barrier  into  another  adjoining 
mine.  The  lessees  are  not  warranted  in  bringing  coal 
from  an  adjoining  mine  into  the  demised  mine,  without 
reference  to  the  manner  in  which  it  is  to  b^  brought  to 
bank.  They  cannot  break  through  the  barrier  of  an  ad- 
joining mine,  except  for  the  purpose  of  winning  coal  in 
such  mine,  and  of  bringing  the  coal  into  the  demised 
mine  so  as  to  reach  the  surface  by  a  shaft  in  that  mine. 
The  liberty  does  not  authorise  the  use  of  the  demised  mine 
as  a  place  of  transit  for  the  coal  won  in  the  adjoining 
mines  on  either  side.  The  words  "  unto  and  into  the  col- 
liery thereby  demised,"  indicate  the  purpose  of  the  com- 
munication, and  must  be  read  in  conjunction  trith  the 
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words  '^  and  iaiso  to  draw  to  bank  at  the  pits  to  be  sunk  on  1853 
the  lands."  [Coleridffe,  J. — ^That  construction  would  give 
ha  effect  to  the  words  "  and  from  thence  to  carry  and  con- 
vey away."  The  words  "  and  also  to  draw  to  bank,"  &c., 
seem  to  confer  an  additional  power.]  The  various  provi- 
sions of  the  deed,  tuken  altogether,,  shew  that  the  parties 
contemplated  the  sinking  of  a  pit  in  the  demised  mine. 
There  is  an  express  power  to  mak^  a  pit,  a  power  to  get 
coal  from  an  adjoining  mine  and  draw  it  to  bank  at  an7 
pit  on  the  demised  mine,  a  power  to  draw  to  bank  in  the 
same  way  coal  dbtrained,  a  covenant  by  the  lessees  at  the 
end  of  the  term  to  stop  up  the  drifts,  and  a  power  for  them 
to  carry  away  coal  which  at  that  time  should  be  at  the  pit's 
moutL  The  only  purpose  for  which  a  communication  could 
be  made,  in  the  first  instance,  between  the  demised  and  an 
adjoining  mine,  wasthe  winning,of  such  adjoining  mine ;  but 
that  could  not  be  done  without  a  communication  between 
the  surface  and  the  demised  mine.  If  the  coal  of  the  de- 
mised mine  was  intact,  there  must,  in  order  to  win  it,  be 
either  a  vertical  or  a  lateral  communication;  but  there  is 
no  power  to  make  a  lateral  communication  except  for  the 
purpose  of  winning  the  coal  of  the  adjoining  mine.  Un« 
less  that  construction  is  right,  the  user  found  would  be 
permissive;  for  although  various  rents  are  expressly  re- 
served, there  is  no  rent  in  respect  of  the  use  of  the  mine 
as  a  thoroughfare.  The  difference  between  the  amount  of 
rent  for  the  firjst  two  years  and  for  the  remainder  of  the 
term,  shews  that  the  parties  contemplated  that  the  lessees 
would  be  occupied  during  the  former  period  in  construct- 
ing a  shaft.  Again,  a  rent  is  reserved  for  coal  gotten  from 
any  adjoining  mine,  and  drawn  to  bank  through  the  de- 
mised mine.  The  parties  were  not  forgetful  of  outstroke 
x>r  way-leave  rent;  and  if  it  had  been  intended  that  coal 
won  in  the  demised  mine  should  arrive  at  the  surface  by 
an  adjoining  mine,  a  rent  would  have  been  reserved  in 
respect  of  it.    But,  independently  of  the  other  provisions 
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in  the  lease,  the  word  "  outstroke''  in  the  libeiiy  speaks 
for  itself,  and  the  terms  ^'  drift  or  other  communications" 
must  be  governed  by  it  There  could  be  no  "outstroke" 
unless  the  lessees  first  found  their  way  into  the  demised 
mine,  and  then  broke  out  from  it  through  the  barrier  into 
the  adjoining  mine.  Here  the  first  communication  with 
the  demised  mine  must  have  been  by  an  ^^instroke."' 

Secondly,  the  learned  Judge  misdirected  the  jury  with 
reference  to  the  issue  raised  on  the  fourth  breach.  That 
breach  is  founded  on  the  covenant  to  keep  the  levels  and 
drifts  and  necessary  staples  for  air  clear  and  in  good  re^ 
pair.  The  evidence  was,  that  part  of  the  High  Main  seam 
was  filled  with  water,  whereby  the  aircourses  were  inter- 
rupted; consequently  on  that  issue  the  plaintifi  w^re  en- 
titled to  a  verdict 

Thirdly,  the  plaintiffs  are  entitled  to  judgment  on  the 
demurrer  to  the  last  breach.  The  covenant  on  which  that 
breach  is  founded  was  intended  for  the  lessors'  ben^t. 
If  the  defendants  thought  proper  to  work  the  mine  with 
horses,  they  were  bound  at  their  own  cost  to  bring  the 
manure  by  a  pit  to  the  surface,  and  expend  it  on  the  lea- 
sers' land.  [Ooleridffe,  J. — ^Then  how  do  you  construe  the 
proviso?]  It  is  mere  surplusage :  if  there  is  a  pit  in  the 
demised  mine,  the  coal  of  that  mine  cannot  be  worked  by 
an  outstroke.  Such  a  mode  of  working  is  only  applicable 
where  the  coal  of  the  demised  mine  is  wrought  by  means 
of  an  adjoining  mine.  The  words  ''  pits  or  shafts  of"  the 
demised  mine,  means  a  pit  or  shaft  in  that  mine.  !I1ie 
construction  contended  for  is  supported  by  the  languafi^ 
of  the  covenants  enabling  the  lessors  to  employ  clerks  M 
the  pits  of  the  demised  mine,  and  to  descend  such  pits. 
The  consideration  of  detriment  or  loss  to  the  lessees  can- 
not affect  the  construction  of  the  covenant  The  plaintiffs' 
view  is  aided  by  the  other  provisions  in  the  lease,  and  it 
is  no  reason  why  they  should  be  deprived  of  the  manure 
because  there  is  no  pit  on  the  demised  land  by  which  to 
convey  it. 


HILAET  VACATION,   16  VICT.  573 

Manistyy  for  the  defendants,  was  requested  by  the  Court  1863. 
to  confine  his  argument  to  the  direction  on  the  fourth 
breach. — ^That  breach  was  not  supported  by  the  evidence 
that  part  of  the  High  Main  seam,  where  workings  had  been 
formerly  carried  on,  but  had  ceased  long  prior  to  the  plain- 
tifis'  title,  was  filled  with  water,  whereby  the  aircourses 
were  interrupted  in  that  seam.  The  covenant  to  keep  in 
Impair  the  levels  and  drills,  and  necessary  staples  for  air, 
ift  a  differ«[it  covenant  firom  that  not  to  allow  the  shafts, 
aircourses,  and  watercourses  to  be  stopped  up  by  creep 
or  thrust;  and  there  is  a  further  covenant,  to  pump  all 
the  water  out  of  the  mines.  The  meaning  of  the  cove- 
nant on  which  the  fourth  breach  is  assigned  is,  that  the 
levels  and  drifts  and  necessary  staples  for  air  should  not 
be  permanently  stopped  up.  An  interruption  of  the  air* 
courses  by  water  is  no  breach  of  that  covenant  More- 
over, there  were  no  necessary  staples  for  air  which  were 
stopped  up;  for  the  High  Main  seam  was  not  worked,  and 
it  is  found  that  the  Hutton  seam  was  not  affected. 

Aiherton  replied  as  to  the  last  point 

The  judgment  of  the  Court  was  now  delivered  by 

CoLESiDGB,  J. — The  first  question  in  this  case  arose  on 
the  direction  of  the  learned  Judge  upon  the  issues  rabed  on 
the  sixth,  seventh,  eighth,  ninth,  and  tenth  breaches  in  the 
declaration;  and  the  propriety  of  his  direction  depends  on 
the  proper  construction  of  a  clause  in  the  lease,  by  which 
the  lessees  were  empowered  to  break  through  a  barrier  of 
coal,  which,  by  a  covenant  in  the  same  lease,  they  were 
boimd  to  preserve  unbroken  between  the  demised  and  the 
adjoining  minea  The  learned  Judge  had  ruled  that  this 
clause  authorised  the  lessees  to  break  through  such  bar- 
rier for  winning  coal  as  well  of  the  demised  mine  as  of 
the  adjoining  mines  in  their  occupation,  though  the  coal 
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1853.  ^  of  such  demised  or  adjoining  mines  when  won  was  not  to 
be,  nor  was,  brought  to  the  surface  through  a  pit  or  shaft 
in  the  land  of  the  plaintiffs  above  the  demised  mine,  and 
although  no  such  pit  or  shaft  in  fact  existed;  and  we  think 
he  was  right  in  the  whole  of  this  direction. 

The  question  divides  itself  into  two  parts^ — ^might  a 
breach  be  made  through  the  barrier  for  the  purpose  of 
introducing  coal  won  from  an  adjoining  mine  into  the 
demised  mine,  to  be  carried  through  it,  and  passed  through 
another  breach  to  be  made  into  another  adjoining  mine, 
and  so  be  lifted  to  the  surface;  and  might  it  be  made 
through  the  barrier  for  the  purpose  of  conveying  coal  won 
in  the  demised  mine  into  an  adjoining  mine,  thence  to 
be  lifled  up  to  the  surface  through  the  pit  in  that  mine? 
As  to  the  first  of  these,  the  affirmative  seems  to  us  clearly 
to  follow  from  the  language  of  the  liberty.  [His  Lord- 
ship read  it  (a).]  These  words  provide  for  three  things 
to  be  done :  first,  the  introducing  the  coals  into  the  de- 
mised mine  by  a  breach  made  for  the  purpose;  second- 
ly, they  give  a  power  of  conveying  them  away,  includ- 
ing, we  think,  in  its  general  language  the  power  to  pass 
them  into  another  mine;  thirdly,  and  distinctly,  the  pow- 
er of  raising  them  to  the  surface  through  a  pit  sunk  or 
to  be  sunk  in  the  demised  lands.  Unless  we  give  this 
extended  meaning  to  this  part  of  the  lease,  we  shall 
leave  an  important  part  of  the  sentence  without  any 
meaning  at  all.  As  to  the  second  of  these,  it  is  true  that 
this  part  of  the  lease  does  not  in  terms  confer  the  power; 
but  if  the  coals  of  adjoining  mines  might  be  brought 
through  the  demised  mines  without  being  raised  to  the 
surface  from  any  pit  sunk  in  them,  but  might  be  raised 
from  pits  in  adjoining  mines,  it  is  difficult  to  see  why  the 
coals  of  the  demised  mine  itself  might  not  also  be  so  raised; 
and  it  is  clear,  from  more  than  one  provision  in  the  lease, 
that  that  was  really  contemplated:  thus,  in  the  covenant 
(a)  Ante,  p,  667. 
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regarding  manure,  on  which  the  last  breach  is  assignee^  .1853. 
^he  manure  is  to  be  brought  up  at  some  of  the  pits  or 
■shafts  of  the  said  collieries  or  coal  mines  demised,  "provided 
that  the  same  should-  be  pits  or  shafts  from  which  the  coeds 
of  the  demised  colliery  should  not  he  worked  hy  (m  outstroke" 
leaving  a  clear  inference  that  it  was  intended  that  coals 
from  that  mine  might  be  worked  by  an  outstroke,  that 
is,  brought  to  bank  by  being  carried  into  and  raised  up 
through  a  pit  in  some  adjoining  mine.  And  in  the  lessors' 
covenants,  the  provision  is  express  that  this  may  be  done, 
and  without  paying  any  outstroke  rent.  [His  Lordship 
read  the  covenant  (a).]  When,  therefore,  we  find  the  lan- 
guage clear,  that  through  breaches  made  in  the  barrier 
the  coals  of  the  demised  mine  might  be  carried,  the  just 
conclusion  is,  that  the  breaches  might  be  made  for  that 
purpose. 

The  remaining  exception  was  to  the  ruling  on  the  issue 
raised  on  the  fourth  breach.  [His  Lordship  read  that 
breach  (6).]  The  evidence  applicable  to  this  was,  that 
there  were,  among  others,  two  seams  of  coals  in  the  mines 
— ^the  High  Main  and  the  Button — ^the  latter  the  lower 
and  the  most  valuable.  That  the  High  Main  seam  had 
been  at  one  time,  early  in  the  term,  partially  worked  by 
the  defendants,  but  not  for  many  years  before  nor  since 
the  11th  of  August,  1848,  when  the  title  of  the  plain- 
tiffs commenced;  and  that  great  quantities  of  coal  re* 
mained  in  it  unwon:  and  that  long  before  August,  1848, 
and  continuously  down  to  the  commencement  of  the  ac- 
tion, the  part  of  the  High  Main  seam  in  which  the  work- 
ings had  been,  was  filled  with  water,  and  thereby  the 
aircourses  in  that  part  were  interrupted;  but  that  had 
no  effect  upon  the  aircourses  or  workings  in  the  Hutton 
seam,  which  alone  had  been  worked  from  the  time  of  the 
commencement  of  the  plaintiffs'  title,  and  for  some  years 
previously,    the  Judge  directed  the  jury  on  this  evidence, 

(a)  Ante,  p.  562.  (b)  Ante,  p.  563. 
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1863,  ^  that  it  did  not  entitle  the  plaintiflb  to  a  verdict  And  we 
think  he  was  correct  in  this  direction;  for>  in  order  to  oon* 
Btrue  the  language  of  the  fourth  breach,  it  is  necessary  to* 
look  also  to  that  of  the  fiftL  It  wUl^  observed,  that  the 
former  speaks  of  ''good  repair,  order,  and  condition,  from 
the  surface  of  the  earth  down  to  the  levels  or  drifts/'  and  al- 
leges that  the  ''defendants  had  suffered  the  levels  and  drifts, 
and  necessary  staples  for  air,  to  be  stopped  up,  and  in  bad 
repair,  order,  and  condition,  from  the  sur&ce  of  the  earth 
down  to  such  levels  and  drifts/'  But  the  fifth  breach 
points  specifically  to  water,  and  complains  that  the  de- 
fendants had  "  sufiered  large  quantities  of  water  to  remaiB 
without  being  drawn  ofi^;''  but  then  this  is  confined  to  water 
which  had  come  forth  from  and  out  of  the  colliery  afber  ihs 
j^intiffa  had  become  seised.  [His  Lordship  read  the  fifth 
breach  (a).]  This  breach,  therefore,  is  not  sustained  by 
the  evidence,  which  shews  the  accumulation  of  water  com- 
plained of  to  have  existed  long  before  August,  1848.  The 
language  of  this  breach,  however,  we  think,  is  material  to 
shew  what  is  meant  by  that  of  the  preceding;  and  that  it 
was  not  directed  to  a  mere  stopping  up  of  the  aircourses 
by  water,  but  to  general  bad  repair  of  the  levels,  drifts, 
and  necessary  staples  tor  air;  and,  though  in  the  absence 
of  any  such  explanation,  the  words  might  be  lai^  enough 
to  admit  of  the  meaning  put  on  them  by  the  plaintifb,  yet 
they  will  not  when  looked  at  in  conjunction  with  a  specific 
breach  for  stoppage  by  water  immediately  following. 

We  need  not,  however,  make  that  the  foundation  of  our 
judgment,  because,  firom  the  statement  on  this  record,  we 
are  of  opinion  that  the  plaintiffs'  counsel  contended  at  the 
trial,  that,  if  the  facts  set  out  in  the  bill  of  exceptions 
were  believed  by  the  jury,  their  deliberative  functions 
were  at  an  end,  and  that  they  had  nothing  to  do  but  find 
a  verdict  for  the  plaintiffs,  and  that  what  was  said  by  the 
learned  Judge  was  in  answer  to  that  proposition.    He  did 

(a)  Ante,  p.  563. 
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not  say  that  there  was  no  eyidence  to  go  to  the  jury^  but  1863. 
only  that  it  was  not  a  necessary  conclusion  from  the  evi-  j^mbs 
dence  that  they  must  find  for  the  plaintiffs.  And  we  think 
he  was  right.  It  was  for  the  jury  to  consider  the  evidence 
with  reference  to  the  meaning  of  the  covenant^  breach, 
and  plea»  and  more  especially  with  reference  to  the  nature 
and  extent  of  the  workings.  On  that  point,  the  evidence 
leaves  the  matter  in  great  uncertainty.  The  workings 
might  have  been  such  that  the  evidence  as  to  the  water, 
if  believed  by  the  jury,  would  have  been  conclusive  to 
support  the  breach;  but,  on  the  other  hand,  they  might 
have  been  so  trifling  and  unimportant,  that  even  if  all  the 
facts  were  literally  true,  there  was  no  breach  whatever. 
That,  therefore,  was  material  for  the  jury  to  consider,  and 
if  there  was  anything  for  them  to  consider,  the  ruling  of 
the  learned  Judge  was  conrect. 

The  remaining  question  is  on  the  demurrer  to  the  last 
breach;  and  here  we  think  the  judgment  of  the  Court  be- 
low ought  to  be  affirmed.  It  is  admitted,  that,  in  the  co- 
venant on  which  this  breach  is  founded,  there  is  nothing 
which  expressly  binds  the  lessees  to  sink  a  pit  on  the  de- 
mised premises;  nor  can  we  collect  from  the  language  any 
thing  which  binds  them  by  implication.  We  agree  in  the 
reasoning  to  be  found  in  the  judgments  of  the  members 
of  the  Court  below;  hardly,  perhaps,  going  so  far  as  to 
say,  that  the  sinking  of  a  pit  was  anticipated  when  the 
lease  was  framed.  We  should  think  it  more  correct  to  say, 
that  it  was  considered  a  possible,  perhaps  a  not  unlikely 
event;  and  that  provisions  were  made  to  meet  that  event 
in  case  it  should  come  to  pass.  The  judgment,  therefor^ 
of  the  Court  below  must  be  affirmed. 

Judgment  affirmed* 
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1863. 

^^'  7.  Oldfield  v.  Dodb  and  Another. 

Where  atrader,  JciREOR  on  a  bUl  of  exceptions. 

who,  upon  sum-  ,  .  ^  ,  .  ,  <■  i       ^ 

mons  to  the  This  was  an  action  of  trespass,  which  was  brought  by 

ruptcy,  appears  the  plaintiff  in  error  against  the  defendants,  for  breaks 

Smfswon  for  ^^  ^^^  entering  his  house,  and  taking  his  goods.    The 

part  only  of  the  defendants  pleaded  not  guilty  "by  statute,''  and  also  pleas 

creditor,  and  denying  that  the  plaintiff  was  the  owner  of  the  house  or 

also  makes  a        ttne\iKa 
deposition,  that   &^^^' 

he  beiievM  he        At  the  trial,  before  Martin,  B.,  at  the  London  Sittings 

nas  a  good  de-  " 

fence  upon  the  after  last  Michaclmas  Term,  the  main  question  in  the 

residue  of  the  cause  was,  whether,  under  the  following  circumstances, 

d^^ot  w  ^^  plaintiff  had  committed  an  act  of  bankruptcy.    It  ap- 

the  sum  so  ad-  pearcd  that  the  plaintiff,  who  was  a  trader  and  subject  to 

tion  for  adjudi-  the  bankrupt  laws,  being  indebted  to  the  defendant  Dodd 

raptey  beSg^  in  a  sum  not  exceeding  50Z.,had  been  served  with  an  account 

filed  agunst  .^f  ^^e  debt  pursuant  .to  the  Bankrupt  Law  Consolidation 

hmi  within  two  *     ^  T        '  .  . 

months,  &c,he  Act,  12  &  13  Vict.  c.  106,  together  with  a  notice  requiring 

mit  an  act  of  immediate  payment  of  the  sum  of  1222.  S«.    The  defendant 

Jj^?h/  ^^^*  ^^^  ^^  affidavit  verifying  this  demand,  and  the 

meaning  of  the  plaintiff  was  scrved  with  a  summons  out  of  the  Court  of 

o2nd  section 

of  the  Bank-  Bankruptcy,  requiring  him  to  appear  before  the  Court  to 
wUdation  aX  ^sc^rtain  "  whether  or  not  he  admitted  the  said  demand 
^^lAc^^  ^^^    of  the  defendant  Moses  Dodd,  who  claimed  of  him  the  sum 

C.  lOO. 

of  122Z.  88.  for  a  debt  as  aforesaid,  or  any  and  what  part 
thereof,  or  whether  he  verily  believed  that  he  had  a  good 
defence  upon  the  merits  to  the  said  demand,  or  to  any  and 
what  part  thereof.''  The  plaintiff  duly  appeared  in  the 
Court  of  Bankruptcy  before  a  Commissioner  of  Bankrupts, 
and  made  a  deposition  in  writing  (which  was  afterwards 
filed  in  the  said  Court,)  in  the  form  contained  in  the  Sche- 
dule (J)  to  the  Act,  that  he  verily  believed  he  had  a  good 
defence  upon  the  merits  to  lOJw,  part  of  the  said  demand 
of  the  defendant  Moses  Dodd.    The  plaintiff  also  at  the 
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•sanie  time"  signed  and  filed  in  the  Court  of  Bankruptcy  an  1853. 
admission,  wherebj  he  confessed  that  he  was  ''  indebted 
to  the  said  Moses  Doddin  part  of  the  said  sum  of  122Z.  3«., 
that  is  to  say,  in  the  sum  of  1 121.  Ss."  The  Commissioner 
dispensed  with  the  plaintifiTs  entering  into  a  bond  under 
the  statute.  The  plaintiff  never  paid,  tendered,  or  offered 
to  pay  to  Dodd  the  amount  of  the  sum  so  admitted,  nor 
did  he  secure  or  compound  for  the  same  to  Dodd's  satis- 
faction. The  plaintiff  was  afterwards,  on  the  petition  of 
Dodd,  adjudged  a  bankrupt,  and  Dodd  and  the  other  de- 
fendant were  appointed  the  plaintiff's  assignees,  and  the 
alleged  trespasses  were  committed  by  the  defendants  in 
taking  possession  of  the  property  of  the  plaintiff  for  the 
benefit  of  the  creditors. 

It  was  contended,  on  the  part  of  the  defendants,  that 
the  plaintiff  committed  an  act  of  bankruptcy  on  the  eighth 
day  after  the  filing  of  the  admission.  The  learned  Judge 
ruled  that  the  plaintiff  had  committed  an  act  of  bank- 
ruptcy, and  he  directed  the  jury  to  find  a  verdict  for  the 
defendants,  which  they  accordingly  did.  To  this  ruling 
the  plaintiff's  counsel  tendered  a  bill  of  exceptions,  and 
error  was  assigned  thereon. 

Pearson,  for  the  plaintiff  in  error. — The  plaintiff  did  not 
commit  an  act  of  bankruptcy.  The  defendants  will  have 
to  contend  that  the  case  falls  within  the  82nd  section  of 
the  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict  c.  106). 
By  the  6  Geo.  4,  c.  16,  s.  5,  a  trader  committed  an  act  of 
bankruptcy  by  lying  in  prison  for  twenty-one  days,  or  by 
escaping  from  prison.  The  1  &  2  Vict  c.  110,  by  which 
arrest  for  debt  on  mesne  process  was  abolished,  by  section 
8,  substituted  other  means  of  making  a  debtor  bankrupt. 
Then  followed  the  5  &  6  Vict  c  122.  The  78th  section  of 
the  12  &  13  Vict  c  106,  appears  to  have  been  copied  from 
the  1 1th  section  of  the  preceding  Act  The  80th  section 
of  the  latter  Act  applies  to  the  case  where  the  trader 
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1863.  does  not  attend  the  summons,  or  where  he  refuses  to  ad- 
mit the  demand,  and  does  not  pay  or  compound  within 
a  certain  time.  The  plaintiff  does  not  come  within  that 
section,  inasmuch  as  he  made  no  default  in  appearing. 
The  Slst  section  has  reference  to  the  case  where  the 
trader  signs  and  files  an  admission  of  the  tahole  of  his 
creditor's  demand.  Then  the  question  is,  whether  the 
plaintiff  comes  within  the  predicament  provided  for  by 
the  82nd  section,  which  enacts  that,  "  if  any  such  trader 
so  summoned  as  aforesaid  shall,  upon  his  appearance, 
sign  an  admission  for  part  only  of  such  demand  in  the 
form  aforesaid,  and  skaU  not  make  a  deposition  in  the  form 
aforesaid,  that  he  believes  he  has  a  good  defence  upon  the 
merits  to  the  residue  of  such  demand,  and  (if  required  by 
the  Court  so  to  do)  enter  into  such  bond  as  aforesaid,  to 
pay  such  sum  or  sums  as  shall  be  recovered,  together  with 
such  costs  as  shall  be  given  in  any  such  action  as  afore- 
said for  the  recovery  of  such  residue,  then  and  in  such 
case,  if  such  trader,  as  to  the  sum  so  admitted,  shall  not, 
within  seven  days  next  after  the  filing  of  such  admission, 
pay  or  tender  and  offer  to  pay  to  such  creditor  the  sum  so 
admitted,  or  secure  or  compound  for  the  same  to  the  satis- 
faction of  the  creditor,  and  as  to  the  residue  of  such  de- 
mand shall  not,  within  seven  days  after  personal  service 
of  such  summons,  or  within  such  enlarged  time  as  may  be 
granted  to  him  in  that  behalf,  pay,  secure,  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor,  or  enter 
into  a  bond  in  such  sum,  and  with  two  sufficient  sureties, 
as  the  Court  shall  approve  of,  to  pay  such  sum  as  shall  be 
recovered  in  any  action  which  shall  have  been  brought,  or 
shall  thereafter  be  brought,  for  the  recovery  of  the  same,  to- 
gether with  such  costs  as  shall  be  given  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  eighth  day  after  service  of  such  summons, 
provided  a  petition  for  adjudication  of  bankruptcy  shall 
be  filed  against  such  trader  within  two  months  from  the 


HILABT  YAGATIOlTy  16  TIOT.  581 

filing  of  such  affidavit/"  Thereforei  to  bring  a  trader  with-  1863. 
in  this  section,  two  things  must  concur:  he  must  make 
an  admission  otpart  of  the  debt,  and  make  no  deposition 
as  to  the  residue.  But  the  plaintiff  did  make  the  deposi- 
tion, and  the  bond  having  been  dispensed  with  under  com- 
petent authority,  the  case  is  the  same  as  it  would  hare 
been  if  a  bond  had  been  given.  This  enactment  ought  to 
receive  a  strict  construction,  inasmuch  as  it  gives  the  cre- 
ditor a  severe  remedy  against  his  debtor:  the  proceeding 
being  of  a  penal  character.  It  appears  firom  this  section  to 
have  been  the  intention  of  the  legislature  that  the  debtor 
should  not  be  called  upon  to  pay  the  admitted  portion  of 
the  demand  until  the  action  as  to  the  residue  should  be 
terminated.  The  costs  of  that  action,  to  which  the  trader 
would  be  entitled  in  case  of  success,  may  exceed  the  dis- 
puted portion  of  the  demand.  He  referred  to  Smith  v. 
Temperley  (a),  Anon.  (6),  and  to  the  Statutoiy  Rules  of  the 
Hth  of  January,  1853. 

Hugh  Hm,  contr^-— K  the  various  sections  of  the  12  & 
13  Vict  c.  106,  which  have  reference  to  this  question,  be 
read  together,  it  will  be  found  that  the  present  case  falls 
within  the  Act  By  the  79th  section  a  bond  is  to  be  given, 
either  for  the  whole  of  the  demand,  or  only  for  a  part  of 
it,  if  a  part  only  be  disputed.  The  80th  section  is  appli- 
cable to  two  events :  first,  where  the  trader  does  not  appear; 
.  and  secondly,  where  he  appears,  but  refuses  to  admit  the 
demand,  and  to  make  a  deposition.  [Williams^  J. — That 
section  clearly  does  not  apply  to  the  present  case.]  Section 
8],  when  taken  in  conjunction  with  sections  79  and  84, 
may  be  read  as  applying  to  the  case  where  the  trader 
admits  part  of  the  debt  only.  Now  the  82nd  section  em- 
braces the  present  case.  The  words  ''if  any  such  trader 
so  summoned  shall,  upon  his  appearance,  sign  an  admis- 

(a)  16  M.  &  W.  273.  (b)  1  FanbL  66. 
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1853.  sion  for  part  only  of  such  demand,  and  sliall  not  make  a 
deposition  in  the  form  aforesaid,  that  he  believes  that  he 
has  a  good  defence  upon  the  merits  to  the  residue  of  such 
demand/'  and  shall  not  pay  the  same  &c.  within  a  specified 
time,  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy, must  be  taken  to  mean  that  the  trader  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy,  if  he 
does  not  pay  the  debt  after  having  either  admitted  part  of 
the  demand,  or  after  having  reftised  to  make  the  depo- 
sition. [Mavle,  J. — ^If  the  debtor  admits  part  of  the  de- 
mand, and  disputes  the  residue  of  it,  and  with  respect  to 
that  part  which  he  disputes  he  does  all  that  the  Act  of 
Parliament  requires  him  to  do,  he  does  not,  by  non-pay- 
ment of  the  admitted  part,  commit  an  act  of  bankruptcy. 
•  CressweU,  J. — ^This  is  an  enactment  by  which  a  person 
is  made  a  bankrupt  by  an  entirely  new  course  of  proceed- 
ing. We  cannot  read  "and"  as  "or"  to  effect  the  defend- 
ants' construction.  If  the  creditor  makes  a  mistake  by 
claiming  too  much,  he  merely  postpones  his  remedy  for 
it  short  period.]  If  the  debtor  admits  the  whole  of  the 
demand,  he  is  clearly  within  the  statute;  and  it  seems  to 
be  inconsistent  with  the  Act  that  the  whole  of  the  proceed- 
ings should  be  rendered  nugatory  by  reason  of  the  debtor's 
disputing  some  small  portion  only  of  the  debt  [Maide,  J. 
— The  creditor  merely  loses  the  remedy  which  this  enact- 
ment affords  him,  of  making  his  debtor  a  bankrupt  by  this 
summary  mode  of  proceeding,  but  he  does  not  lose  his 
jlebt.  If  .a  trader  be  summoned  for  a  debt  which  he  ad- 
mits, well  knowing  that  he  has  no  defence  to  it,  it  maybe 
reasonable  that  the  commencement  of  the  bankruptcy 
should  date  from  the  time  of  the  summons.  In  that  case 
the  whole  amount  is  admitted.  But  where  a  part  of  the 
demand  is  really  disputed,  and  the  debtor  makes  out  that 
he  has  a  defence  on  the  merits  to  the  disputed  part,  we 
may  well  understand  the  legislature  to  say,  that  a  man  is 
not  to  be  made  a  bankrupt  for  not  paying  a  portion  of  a 
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claim  which  is  not  one  that  he  can  simply  admit.    In  such        186a, 
case  the  demand  is  of  a  disputed  amount,  and  the  creditor 
must  promptly  put  himself  into  the  way  of  having  the 
amount  settled;  and,  until  that  shall  have  been  done,  the 
legislature  does  not  interpose  by  creating  this  extraordi- 
nary and  summary  mode  of  making  a  man  a  bankrupt. 
Where  the  demand  is  admitted,  the  legislature  may  well 
say,  that  the  debtor  must  either  pay  the  debt  or  become  a 
bankrupt;  but  where  the  creditor  says,  you  owe  me  1501, 
and  the  debtor  says,  "No,  I  do  not  owe  you  more  than 
11 OZ.,''  that  case  appears  to  me  to  stand  upon  a  different 
footing.    But  whether  or  not  this  be  the  ground  upon  which 
this  82nd  section  is  based,  the  words  of  the  section  itself 
are  clear  and  express.] 

CoLEBiDGB,  J  —We  (a)  are  all  agreed  that  the  direction 
of  the  learned  Judge  was  wrong,  and  that  there  must  be  a 
venire  de  novo.-  The  reasons  for  our  judgment  have  been 
given  in  the  course  of  the  argument ;  and  it  will  therefore 
not  be  necessary  to  say  more  upon  the  question.  Our  de- 
cision proceeds  upon  the  express  words  of  this  Act  of  Par- 
liament The  remedy  given  by  it  does  not  apply  to  the 
present  case. 

Venire  de  novo. 

(a)  Coleridge^  J.,  Matdey  J.,  Wighiman,  J.,  CrewweU,  J.^Erle,  J., 
Williams,  J.,  and  Tatfourd,  J. 


&84 
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Feb,  7.         Thb  Londok  AND  South-Westben  Railway  Compaky  v. 
The  Sooth  Eabte&h  Railway  Cohpaity. 

JLiRROR  on  a  bill  of  exceptions.  This  was  an  action  of 
debt  for  money  had  and  received;  and  on  accounts  stated, 
brought  by  the  plaintiffs  below  (the  defendants  in  error) 
against  the  defendants  below  (the  plaintiffs  in  error). 

The  defendants  below  pleaded — ^first,  never  indebted; 
and  secondly,  a  set  off  (inter  alia)  for  the  use  of  their  line 
and  for  the  use  of  the  stations,  works,  &c.,  and  for  money 
had  and  received. 

To  this  plea,  the  plaintiffs  below  replied  nil  debent 
At  the  trial  of  the  cause,  before  Pottocky  C.  R,  at  the 
Middlesex  Sittings  after  Hilary  Term,  1852,  the  facts  of 
the  case,  as  embodied  in  the  bill  of  exceptions,  appeared 
to  be  in  substance  as  follows: — 


In  1846,  tho 
R.  Railway 
Company  pro- 
posed to  make 
a  railway  unit- 
ing the  plain- 
tiffs' and  the 
defendants* 
lines  and  an- 
other railway. 
Part  of  the  line 
proposed  to  be 
made  ran  so 
nearly  in  the 
same  direction 
with  part  of  a 
branch  line 
proposed  to  be 
made  by  the 
plaintiffii,  that 
it  was  propos- 
ed that  the 
R.  Company 

should,  for  that  space,  adopt  the  line  to  be  made  by  the  ptUuntifis.  The  R.  Company  and  tin 
plaintifis  obtained  Acts  of  Parliament  in  1846,  which  came  into  operation  on  the  same  day.  By 
lection  44  of  the  R.  Railway  Company  Act,  9  ft  10  Vict  c.  dzzi.,  iJter  reciting  that  a  InD  was  thett 
pending  in  Parliament  for  enabling  the  plaintifis*  Company  to  niake  the  portion  of  the  line,  and 
that  it  was  thereby  intended  that  the  R.  Railway  Company  should  have  the  use  of  it  for  the  pur- 
poses of  their  traffic,  it  was  enacted,  that,  if  the  plaintiffl'  Company  did  not  complete  the  said  por> 
tion  of  the  line,  the  R.  Railway  Company  might  make  it  And  by  section  50  of  the  same  Act, 
the  R.  Railway  Company  were  empowered  to  lease  their  railway  to  the  defendants*  Company  for 
■uch  term,  and  upon  such  conditions  as  should  be  agreed  upon  between  the  said  two  Companies.  Bj 
the  plaintiffs*  Company's  Act,  9  ft  10  Vict  cdzxiii  s.  17,  after  reciting  that  a  biD  was  then  pend- 
ing in  Parliament  for  making  the  R.  Railway,  it  was  enacted,  that,  in  case  the  said  bill  should  pass 
into  a  hiw,  the  R.  Railway  Company  might  use  the  said  portion  of  the  line,  and  the  stations,  wb»- 
houses,  works,  and  conveniences  belonging  thereto,  subject  to  such  reasonable  terms  as  should  be 
agreed  upon  between  the  plaintifis*  Company  and  the  R.  Railway  Company.  By  the  Railways 
Ckiuses  Consolidation  Act,  8  ft  9  Vict.  c.  20,  s.  113,  which  was  incorporated  into  these  special 
Acts,  in  cases  where  a  railway  is  authorised  to  lease  its  line  or  any  portion  of  it,  such  lease  shall 
entitle  the  lessees  to  enjoy  all  the  powers  and  privileges  granted  to  and  enjoyed  by  their  lesson. 
In  1847  an  agreement  was  entered  into  between  the  R.  Railway  Company  andthep]aintiffi^  to  the 
efiisct  that  the  R.  Railway  Company  should  have  the  right  in  perpetuity  of  using,  for  the  pniposes 
of  their  tnUiic,  the  above-mentioned  portion  of  railway,  upon  certain  specified  terms.  In  1850  the 
R.  Railway  Company  leased  their  line,  with  all  their  powers,  privileges,  and  all  the  benefit  and 
advantage  to  be  derived  from  the  agreement  of  1847,  to  the  deftndants  for  1000  years,  subject  to  the 
obligations  and  liabilities  of  the  R.  Railway  Company : — Held,  on  error,  that,  by  virtue  of  the  spe- 
cial Acts  of  Parliament,  the  Railways  Clauses  Consolidation  Act  (7  ft  8  Vict,  c  20),  incoiporated 
therewith,  and  the  lease  of  1850,  the  agreement  of  1847  was  binding  upon  the  plaintifis  and  de- 
fendanto;  and  that  the  defendants  were  entitled,  as  against  the  plaintiib,  to  stand,  in  respect  of 
the  agreement,  in  the  situation  of  the  R.  Railway  Company. 
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On  the  ]  6th  of  April,  1847,  and  after  the  passing  of 
"  The  Reading,  Ghiildford,  and  Reigate  Railway  Act,  1846,'' 
9  &  10  Vict.  c.  clxxL;  "  The  London  and  South  Western, 
Farnham,  and  Alton  Branch  Act,  1846,''  9  &  10  Vict  c. 
clzxiii.;  and  ^^The  Guildford  Extension,  and  Portsmouth 
and  Fareham  Railway  Act,  1 845,"  9  &  10  Vict.  c.  ccliL  (a), 
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(a)  The  following  sections  of 
the  special  Acts  are  material  to 
the  present  question: — 
The  9  &  10  Vict.  c.  dxxi:— 
Sect  43  enacts,  <^  And  whereas 
a  bill  is  now  x)ending  in  Parlia- 
ment, intituled  '  A  Bill  for  mak- 
in  a  Bailway  firom  Guildford  to 
Chichester,  and  firom  Fareham 
to  Portsmouth,  with  branches  to 
Petersfield,  in  the  county  of 
Hants,  and  to  Chichester  Har- 
bour, in  the  county  of  Sussex,' 
and  the  railway  h«reby  authoris- 
ed to  be  made  is  proposed  to  pass 
in  or  near  the  same  direction  as 
the  said  intended  railway  from 
Qinldford  to  Chichester,  between 
a  lane  at  Artington,  No.  18,  in 
the  parish  of  Saint  Nicholas, 
Guildford,  on  the  deposited  plans 
and  books  of  reference  of  the 
railway  hereby  authorised  to  be 
made,  and  the  present  terminus, 
at  Guildford,  of  the  said  London 
and  South  Western  Bailway; 
and  if  the  said  bill  for  making 
the  said  Guildford  and  Chicheeh 
ter  Bailway  shall  pass  into  a  law, 
it  is  intended  that  the  Company 
hereby  incorporated  shall,  for  the 
purposes  of  their  traffic,  use  such 
part  of  the  said  intended  Guild- 
ford and  Chichester  Bailway  as 
shall  be  situate  between  the 
points  aforesaid,  and  that  the 
railway  hereby  authorised  to  be 


made  shall  not  be  executed  be- 
tween the  same  points:  Be  it 
therefore  enacted,  that,  in  case 
the  said  bill  for  making  the  said 
railway  from  Guildford  to  Chi- 
chester shall  pass  into  a  law  dur- 
ing the  present  sesnon,  it  shall 
not  be  lawful  for  the  Company 
hereby  incorporated,  without  the 
consent  in  writing  of  the  Com- 
pany which  shall  be  incorporat- 
ed for  making  the  said  Guildford 
and  Chichester  Bailway,  to  pur^ 
chase,  take,  enter  upon,  or  use 
any  of  the  lands  delineated  on 
the  deposited  plans  and  describ- 
ed on  the  deposited  books  of  re- 
ference of  the  railway  hereby  au- 
thorised to  be  made  between  the 
points  aforesaid,  except  for  the 
purpose  of  forming  a  convenient 
junction  between  so  much  of  the 
railway  hereby  authorised  to  be 
made  as  shall  be  situate  to  the 
east  of  the  same  lane  and  the 
said  intended  Guildford  and  Chi- 
chester Bailway:  Provided  al- 
ways, that,  ii^  at  the  expiration 
of  twelve  calendar  months  from 
the  passing  of  the  said  bill  for 
making  the  said  Guildford  and 
Chichester  Bailway,  the  Com- 
pany thereby  incorporated  shall 
not  have  proceeded  bonA  fide  to 
purchase  the  lands  required  for 
that  portion  thereof  lying  b^ 
tween  Guildford  and  Godalming, 
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the  Reading,  Guildford,  and  Reigate  Railway  Company 
of  the  one  part,  and  the  London  and  South  Western  Rail-^ 


and  otherwise  in  execation  of 
the  powers  granted  to  them  in 
reference  thereto,  and  shall  not> 
within  two  years  and  a  half  from 
the  passing  of  the  said  bill,  have 
completed  the  said  railway  be- 
tween the  points  aforesaid  with 
a  double  line  of  rails,  the  Com- 
pany hereby  incorporated  shall 
be  at  liberty  at  any  time  there- 
after, subject  to  the  provisions 
of  this  Act>  but  without  the  con- 
sent of  the  said  Company  incor- 
porated for  making  ^e  said 
Guildford  and  Chichester  Bail- 
way,  to  contract  for,  enter  upon, 
and  use  all  such  lands  as  they 
are  hereby  authorised  to  take 
and  use  between  the  points  last 
aforesaid,  and  to  construct  the 
railway  hereby  authorised  to  be 
made  upon  and  through  the 
said  last-mentioned  lands  accord- 
ingly." 

Sect  44  enacts,  ^'  And  where- 
as a  bill  is  now  pending  in  Fkir- 
liament  for  enabling  the  Lon- 
don and  Southwestern  Bailway 
Company  to  make  a  branch  rail- 
way to  Famham  and  Alton,  and 
if  the  said  bill  shall  pass  into  a 
law,  it  is  intended  that  the  Com- 
pany hereby  incorporated  shall, 
for  the  purposes  of  their  traffic, 
use  certain  parts  of  the  said  in- 
tended branch  railway,  situate 
between  the  Guildford  branch  of 
the  said  London  and  South  West- 
em  Bailway  and  a  point  in  the 
said  parish  of  Worplesdon,  and 
that  the  railway  hereby  authoris- 
ed to  be  made  shall  not  be  exe- 


cuted between  the  same  points: 
Be  it  therefore  enacted,  tiiat,  in 
case  the  said  bill  for  making  the 
said  branch  railway  shall  paaff 
into  a  law  during  the  present 
dession  of  Parliament^  it  shall  not 
be  lawful  for  the  Company  here- 
by incorporated,  without  the  con- 
sent in  writing  of  the  London 
andSouth  Western  Bailway  Com- 
pany under  their  common  seal 
first  had  and  obtained,  to  contract 
for,  purchase,  take,  enter  upon, 
or  use  any  of  the  lands  delineated 
on  the  deposited  plans  and  de- 
scribed in  the  deposited  books 
of  reference  of  the  railway  hereby 
authorised  to  be  made  between 
the  said  Guildford  brandi  of 
the  London  and  South  Western 
Bailway,  and  the  field,  No.  75, 
in  the  parish  of  Worplesdon,  in 
the  plan  deposited  with  the  clerk 
of  the  peace  of  -the  county  of 
Surrey,  except  for  the  purpose 
of  forming  a  convenient  junction 
between  so  much  of  the  line 
hereby  authorised  to  be  nutde  as 
shall  be  situate  to  the  west  of 
the  same  field  and  the  said  in- 
tended branch  railway  to  Fam- 
ham and  Alton  aforesaid:  Pro- 
vided always,  that,  if  at  the 
expiration  of  twelve  calendar 
months  from  the  passing  of  the 
said  bill  for  making  the  said 
Famham  and  Alton  BranchBail- 
way,  the  said  London  and  South 
Westem  Bailway  Company  shall 
not  have  bonft  fide  proceeded  to 
pui'chase  the  lands  required  for 
the  formation  thereof  and  other- 
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way  Company  of  the  other  part,  entered  into  an  agree- 
ment under  seal.     This  agreement,  after  reciting  the  pre- 


wise  in  execution  of  the  powers 
granted  to  them  in  reference 
thereto,  and  shall  not,  within 
two  years  and  a  half  from  the 
passing  of  the  said  bill,  have 
completed  the  said  railway  be- 
tween the  points  aforesaid  with 
a  double  line  of  rails,  the  Com- 
pany hereby  incorporated  shall 
be  at  liberty,  at  any  time  there- 
after, subject  to  the  provisions  of 
this  Act,  but  without  the  con- 
sent of  the  said  London  and 
South  Western  Railway  Com- 
pany, to  contract  for,  enter  upon, 
and  use  all  such  lands  as  they 
are  hereby  authorised  to  take  and 
use  between  the  points  aforesaid, 
and  to  construct  the  railway 
hereby  authorised  to  be  made 
upon  and  through  the  same  last- 
mentioned  lands  accordingly." 

Sect.  50  enacts,  ''That  it  shall 
be  lawful  for  the  Company  to  de- 
mise or  lease  the  said  railway  to 
the  South  Eastern  Bailway  Com- 
pany for  such  term  and  upon 
such  conditions  as  shall  be  or  as 
shall  have  been  agreed  upon  be- 
tween the  said  Companies,  and 
to  carry  into  effect  any  arrange- 
ment, not  inconsistent  with  any 
of  the  provisions  hereinbefore 
contained,  that  shall  be  or  shall 
have  been  agreed  upon  between 
the  said  Companies,  subject  ne- 
vertheless to  the  provision  next 
hereinafter  contained.** 

Sect  61  enacts,  ''That  the 
Company  shall,  subject  to  the 
provisions  of  this  Act,  forthwith 
co..mnence  and  bonft  fide  proceed 

VOL.  VIII.  Q 


with  the  construction  of  the 
railway,  so  that  the  same  may 
be  completed  throughout  from 
the  terminus  at  Beading  to  the 
terminus  at  Beigate  within  the 
period  aforesaid;  and  that  it 
shall  not  be  lawful  for  them  to 
enter  into  any  agreement  with 
the  South  Eastern  Bailway  Com- 
pany, whereby  or  in  consequence 
whereof  through  exercise  of  the 
powers  of  this  Act,  a  portion 
only  of  railway,  and  especially 
that  portion  thereof  which  lies 
between  the  said  terminus  at 
Beigate  and  the  town  of  Dork- 
ing, may  have  to  be  constructed 
to  the  abandonment  of  the  other 
portion  of  the  said  railway,  and 
all  such  agreements  shall  be  and 
the  same  are  hereby  declared  to 
be  void  and  of  no  effect" 

The  9  &  10  Vict  c  clxxiiL  s. 
17,  enacts,  "And  whereas  a  bill 
is  now  pending  in  Parliament  for 
making  a  railway  from  Beading 
to  Guildford  and  Beigate,  and  it 
is  thereby  proposed  to  incor- 
porate a  Company,  to  be  called 
'The  Beading,  Guildford,  and 
Beigate  Bailway  Company,'  and 
to  authorise  such  Company  to 
make  and  maintain  a  railway 
communication  between  the  Great 
Western  Bailway  at  Beading,  and 
the  London  and  Brighton  and 
South  Eastern  Bailways  at  Bel- 
gate:  And  whereas  the  line,  as 
originally  proposed  for  the  said 
railway,  follows  nearly  the  same 
direction  as  the  railway  hereby 
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ceding  Acts,  and  that  the  Reading,  Guildford,  and  Reigate 
Railway  Act,  1846,  whereby  the  Reading  Railway  Compa- 


authorised  to  be  made  between  a 
field  in  the  parish  of  Worplea- 
don,  numbered  76  on  the  plans 
of  the  Beading,  Guildford,  and 
Beigate  Railway,  deposited  with 
the  aerk  of  the  Peace  of  the 
county  of  Surrey,  and  the  Guild- 
ford Junction  Railway ;  and  it  is 
proposed  that  between  the  said 
points  the  traffic  of  the  said  pro- 
posed Beading,  Guildford,  and 
Beigate  Bailway  should  adopt 
the  line  of  railway  by  this  Act 
authorised:  Be  it  thertfore  enact- 
ed, That,  if  the  said  bill  for  mak- 
ing the  said  Beading,  Guildford, 
and  Beigate  Bailway  shall  pass 
into  a  law  during  the  present 
session  of  Parliament^  it  shall  be 
lawful  for  the  Company  thereby 
incorporated,  subject  to  the  pro- 
visions contained  in  the  said 
'  Lands  Clauses  Consolidation 
Act,  1846,'  and  *Bailways  Clau- 
ses Consolidation  Act^  1846,*  and 
the  said  recited  Acts  and  this 
Ads  to  use  the  railway  hereby 
authorised  to  be  made  between 
the  points  aforesaid  and  the  sti^ 
Uons,  warehouses,  works,  and 
conveniences  belonging  thereto, 
or  any  of  them,  or  any  part  or 
parts  thereof,  for  the  purpose  of 
accommodating  the  traffic  of  the 
said  Beading,  Guildford,  and 
Beigate  Bailway  requiring  to 
pass  between  the  said  points, 
subject  to  such  reasonable  regu- 
lations and  uiK)n  such  terms  and 
conditions  as  may  from  time  to 
time  be  agreed  upon,  or  as  may 
already  have  been  agreed  upon 
between  the  London  and  South 


Western  Bailway  Company,  and 
the  said  Beading,  Guildford,  and 
Beigate  Bailway  Company;  and 
in  case  the  said  Companies  shall 
differ  as  to  the  terms  and  condi- 
tions on  which  the  said  Beading^ 
Guildford,  and  Beigate  Bailway 
Company  shall  be  entitled  to  use 
the  railway  hereby  authorised  to 
be  made  between  the  points  afore- 
said, or  the  stations,  warehouses, 
works,  and  conveniences  belong- 
ing thereto,  such  terms  and  oon- 
ditions  shall  be  from  time  to  time 
settled  and  determined  between 
the  said  Companies  by  arbitrar 
tion  in  the  manner  provided  by 
*The  Bail  ways  Clauses  Consoli- 
dation Act,  1845;*  and  in  case 
the  parties  cannot  agree  on  an 
umpire,  such  umpire  shall,  on 
the  application  of  either  of  them, 
be  appointed  by  the  Board  of 
Trade." 

9  &  10  Vict  c.  colli,  B.  37,  af- 
ter reciting  that  a  "bill  is  now 
pending  in  Parliament  for  mak- 
ing a  railway  from  Beading  to 
Guildford  and  Beigate,  and  it  is 
thereby  proposed  to  incorporate  a 
Company,  to  be  called  the  Bead* 
ing,  Guildford,  Beigate  Bailway 
Company,  and  to  authorise  such 
Company  to  make  and  maintain 
a  railway  communication  be- 
tween the  Great  Western  Bail- 
way  at  Beading,  and  the  Londcm 
and  Brighton  and  South  Eaatem 
Bailways  at  Beigate:  Andwhere* 
as  the  line  as  originally  proposed 
for  the  said  railway  follows  near- 
ly the  same  direction  as  the  rul- 
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Tvay  hereby  proposed  to  be  made 
between  the  Qnildford  Junction 
Bailway  and  land  numbered  18 
in  the  pariah  of  Saint  Nicholas, 
Guildford,  on  the  plan  of  the  said 
Beading,  Guildford,  and  Beigate 
Bail  way,  deposited  with  the  Clerk 
of  the  Peace  for  the  county  of 
Surrey,  and  it  is  proposed  that 
between  the  said  points  the  traf- 
fic of  the  said  proposed  Beading, 
Guildford,  and  Beigate  Bailway 
should  adopt  the  line  of  railway 
by  this  Act  authorised,"  enacts, 
"That  if  the  said  bill  for  making 
the  said  Beading,  Guildford,  and 
Beigate  Bailway  shall  pass  into 
a  law  during  the  present  session 
of  Parliament^  it  shall  be  lawful 
for  the  Company  thereby  incor- 
porated,  subject  to  the  provisions 
of  the  said  recited  Acts  and  this 
Act)  to  use  the  railway  hereby 
authorised  to  be  made  between 
the  said  Guildford  Junction  Bail- 
way  and  the  said  land  numbered 
18  in  the  parish  of  Saint  Nicho- 
las, Guildford,  aforesaid,  and  the 
stations^  warehouses,  works,  and 
conveniences  belonging  thereto, 
or  any  of  them,  or  any  part  or 
parts  thereof  subject  to  such  rea- 
sonable  regulations   and   upon 
such  terms  and  conditions  as  may 
from  tune  to  time  be  agreed  upon, 
or  as  may  already  have  been 
agreed  upon  between  the  Com- 
pany hereby  incorporated  and 
the  said  Beading,  Guildford,  and 
Beigate  Bailway  Company ;  and 
in  case  the  said  Companies  shall 
differ  as  to  the  terms  and  condi- 

QQ 


tions  on  which  the  said  Bead- 
ing, Guildford,  and  Beigate  Com- 
pany shall  be  entitled  to  use  the 
railway  hereby  authorised  to  be 
made  between  the  points  afore- 
said, or  the  stations,  warehouses, 
works,  and  conveniences  belong- 
ing thereto,  such  terms  and  con- 
ditions shall  be  from  time  to  time 
settled  and  determined  between 
the  said  Companies  by  arbitra- 
tion in  the  manner  provided  by 
the  Bailways  Clauses  Consolida- 
tion Act,  1845;  and  in  case  the 
parties  cannot  agree  on  an  um- 
pire, such  umpire  shall,  on  the 
application  of  either  of  them,  be 
appointedbythe  Board  of  Trade." 

The  Bailways  Clauses  Conso- 
lidation Act)  8  &  9  Vict  c.  20, 
which  is  incorporated  into  the 
special  Acts,  by  sect  112  enacts, 
that  **  Where  the  Company  shall 
be  authorised  by  the  special  Act 
to  lease  the  railway,  or  any  part 
thereof,  to  any  Company  or  per- 
son, the  lease  to  be  executed  in 
pursuance  of  such  authority  shall 
contain  all  usual  and  proper  co- 
venants on  the  part  of  the  lessee 
for  maintaining  the  railway,  or 
the  portion  thereof  comprised  in 
such  lease,  in  good  and  efficient 
repair  and  working  condition 
during  the  continuance  thereof, 
and  for  so  leaving  the  same  at  the 
expiration  of  the  term  thereby 
granted,  and  such  other  provi- 
sions, conditions,  covenants,  and 
agreements  as  are  usually  insert- 
ed in  leases  of  a  like  nature.** 
2 
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Railway),  through  the  several  places,  and,  among  others. 
Ash,  Worplesdon,  and  Artington,  within  and  without  the 
borough  of  Guildford,  all  in  the  county  of  Surrey;  And 
that  the  line,  as  originally  proposed  for  the  Reading  Rail- 
way, followed  nearly  the  same  course  as  the  continuous 
line  from  a  point  of  junction  with  the  continuous  line  in 
a  field  in  Worplesdon  aforesaid,  numbered  76  in  the  pa- 
rish of  Worplesdon  in  the  plans  of  the  same  railway  de- 
posited with  the  clerk  of  the  peace  of  the  county  of  Surrey, 
to  a  point  of  junction  with  the  continuous  line  in  a  lane  in 
Artington  aforesaid,  numbered  18  in  the  parish  of  Arting- 
ton in  such  plans;  And  that,  prior  to  the  passing  of  the 
recited  Acts,  it  was  proposed  that  between  such  points 
the  traffic  of  the  Reading  Railway  should  adopt,  use,  and 
work  over  the  continuous  line ;  and  certain  terms  of  agree- 
ment were  made  between  the  directors  of  the  said  Rail- 
way Company  and  the  South  Western  Company,  and  cer- 
tain of  the  clauses  of  the  recited  Acts  were  introduced  in- 
to the  same  respectively  accordingly ;  And  that  it  had  been 
agreed  between  the  said  companies,  parties  hereto,  to  enter 
into  such  agreement  as  thereinafter  appearing,  for  altering, 
if  Parliament  would  permit,  such  point  of  junction  in  Wor- 


Sect.  L13  enacts,  that  ''Such 
lease  shall  entitle  the  Company 
or  person  to  whom  the  same  shall 
be  granted  to  the  free  use  of  the 
railway,  or  portion  of  railway 
comprised  therein,  and  during 
the  continuance  of  any  such  lease 
all  the  powers  and  privileges 
granted  to  and  which  mightother- 
-wise  be  exercised  and  enjoyed  by 
the  Company  or  the  directors 
thereof  or  their  officers,  agents, 
or  servants,  by  virtue  of  this  or 
the  special  Act,  with  regard  to 
the  possession,  enjoyment,  and 
management  of  the  railway,  or  of 


the  part  thereof  comprised  in 
such  lease,  and  the  tolls  to  be 
taken  thereon,  shall  be  exercised 
and  enjoyed  by  the  lessee,  and 
the  officers  and  servants  of  such 
lessee,  under  the  same  regula- 
tions and  restrictions  as  are  by 
this  or  the  special  Act  imposed 
on  the  Company,  and  their  direo- 
tors,  officers,  and  servants;  and 
such  lessee  shall,  with  respect  to 
the  railway  comprised  in  such 
lease,  be  subject  to  all  the  obliga- 
tions by  this  or  the  special  Act 
imposed  on  the  Company." 
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plesdon  aforesaid,  and  in  other  respects  to  confirm,  in  pur-  1853. 
suance  of  the  said  Acts,  the  said  terms  of  agreement, — did  London  awd 
thereby  witness  that  it  was  thereby  contracted  and  agreed,  ^"^° 
by  and  between  the  said  Companies,  parties  to  the  said  RahwayCo. 
agreement,  that  if  the  authority  of  Parliament  can  be  ob-  sooth 
tained  for  that  purpose,  the  junction  of  the  Reading  Rail-  i^^^^^y  ^ 
way  with  the  continuous  line  shall  not  be  made  in  the 
said  field  No.  75,  but  shall  be  made  in  or  near  a  field  in 
Worplesdon  aforesaid,  No.  70  in  the  plans  of  the  Farnham 
and  Alton  Branch  Railway,  deposited  with  the  clerk  of 
the  peace,  &c.,  and  referred  to  in  the  first  recited  Act. 
That  the  Reading  Company  shall  have  the  right  to  use 
and  work  oyer  in  perpetuity,  with  their  own  engines  and 
carriages,  the  continuous  line  between  the  actual  point  of 
junction  in  Worplesdon  aforesaid,  wherever  the  point  may 
be,  and  the  said  point  of  junction  in  Artington  aforesaid; 
and  to  use  the  present  station  in  Guildford  of  the  contin- 
uous line,  and  all  other  stations,  and  all  warehouses,  works, 
and  conveniences  between  such  points  of  junction  belong- 
ing to  the  ^continuous  line,  for  the  purpose  of  carrying  and 
accommodating  all  the  traffic  of  the  Reading  Railway  re- 
quiring to  pass  over  all  or  any  part  of  the  continuous  line, 
and  also  over  all  or  any  part  of  the  said  Reading  Railway, 
but  not  for  the  purpose  of  carrying  or  accommodating  any 
traffic  which,  if  the  Reading  Railway  were  not  construct- 
ed, could  be  carried  or  accommodated  by  the  South  West- 
ern Railway  Company  exclusively  on  the  said  continuous 
Una  That  the  Reading  Railway  Company  shall  pay  to 
the  South  Western  Railway  Company,  by  half-yearly  pay- 
ments, on  the  24th  of  June  and  the  24th  of  December  in 
every  year  for  such  use  a  sum  equal  to  thirty-five  per  cent, 
calculated  upon  the  gross  amounts  to  be  received  by  the 
Reading  Railway  Company  for  such  part  of  their  traffic 
as  shall  pass  over  all  or  any  part  of  the  continuous  line, 
the  amount  of  such  gross  receipts  to  be  determined  by  an 
equal  mileage  division  of  the  entire  fares  or  charges  for 
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the  same  traffic.  That,  in  order  to  enable  such  gross  re- 
ceipts to  be  ascertained,  the  Reading  Railway  Company 
shall  keep  distinct  and  sufficient  accounts,  -with  proper 
vouchers,  of  the  entire  fares  or  charges  for  the  same  traffic, 
with  all  such  particulars  as  shall  be  proper  for  the  due 
explanation  of  such  accounts;  and  shall,  within  fourteen 
days  next  after  every  such  half-yearly  day  for  payment, 
deliver  to  the  South  Western  Railway  Company  a  true 
copy  of  such  accounts  for  the  half-year  ending  on  such 
day,  and  shall,  at  all  reasonable  times,  permit  such  accounts 
and  vouchers  respectively  to  be  examined  and  transmitted 
by  such  person  or  persons  (not  at  any  one  time  exceeding 
three  persons),  as  the  South  Western  Railway  Company 
shall  from  time  to  time  appoint.  That,  in  every  case  of 
difference  between  the  said  Companies,  parties  hereto,  as 
to  the  foregoing  stipulations  or  any  of  them,  either  in  re- 
gard to  construction  or  otherwise,  such  difference  shall* 
be  referred  to  arbitration,  as  provided  by  "  The  Railways 
Clauses  Consolidation  Act,  1845."'  Provided  always,  that 
the  agreements  hereinbefore  contained  shall  be  subject  to 
the  said  recited  Acts;  and  also,  that  nothing  herein  con- 
tained shall  restrict  the  Reading  Railway  Company,  sub- 
ject to  the  provisions  of  the  recited  Acts,  from  forthwith 
commencing,  and  bon&  fide  proceeding  with  the  construc- 
tion of  the  Reading  Railway,  according  to  the  provisions 
of  their  Act. 

By  an  indenture,  made  the  15th  of  March,  1850,  be- 
tween the  Reading,  Guildford,  and  Reigate  Railway  Com- 
pany of  the  one  part,  and  the  South  Eastern  Railway  Com- 
pany of  the  other  part,  after  reciting  the  9  &  10  Vict.  c. 
clxxL,  and  the  other  Acts  relating  to  the  former  Compaxij, 
the  former  Company  did  thereby  demise  to  the  South 
£astem  Railway  Company  for  the  term  of  1000  years  all 
the  railway  and  works  connected  therewith,  which  had 
been  made  under  the  authority  of  the  several  Acts  by  the 
Reading,  Guildford,  and  Reigate  Railway  Company,  and 
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all  the  other  undertakings  of  that  Company,  and  all  the  1863. 
termini,  stations,  warehouses,  engine-houses,  &c.,  then  or  |x>ndon  and 
thereafter  to  be  connected  with  the  said  railways  or  any  ^^^S„ 
of  them,  and  the  free  use  and  enjoyment  of  all  the  said  Railway  Co. 
railways,  works,  and  undertakings  thereby  demised^  and 
all  tolls,  rates,  &c.  in  respect  of  the  said  railways,  and  all 
the  powers  and  privileges  granted  to  and  which  mighti 
but  for  this  indenture,  be  exercised  or  enjoyed  by  the 
said  Reading  Railway  Company,  or  their  officers,  &c.,  by 
virtue  of  the  thereinbefore  recited  Acts  with  regard  to 
the  possession,  use,  enjoyment,  and  management  and  con- 
struction of  the  said  railways  and  other  works,  tod  the 
tolls  and  rates,  as  might  be  vested  in  or  capable  of  being 
exercised  by  the  said  South  Eastern  Railway  Company, 
their  successors  or  assigns,  in  order  that  they  might  re- 
ceive and  enjoy  the  full  benefit  of  the  demise  therein  con- 
tained, and  also  all  benefit  and  advantage  of  the  said 
agreement  of  the  16th  of  April,  1847,  so  as  aforesaid  en- 
tered into  by  and  between  the  said  Reading  Railway 
Company  and  the  said  London  and  South  Western  Rail- 
way Company,  and  subject  nevertheless  to  all  obligations 
and  liabilities  imposed  upon  the  said  Reading  Railway 
Company  by  virtue  of  such  agreement,  which  should  thence- 
forth be  observed,  together  with  all  ways,  easements,  pri- 
vileges, &c.,  to  the  said  railways,  lands,  &a,  belonging, 
then  or  at  anytime  thereafter  to  be  held,  used,  occupied, 
or  enjoyed,  as  part  of  them,  together  with  full  liberty  and 
power  to  and  for  the  said  South  Eastern  Railway  Com- 
pany, their  successors  or  assigns,  so  far  as  the  said  Reading 
Railway  Company  were,  under  the  said  Acts,  capable  of 
granting  the  same,  from  time  to  time,  at  their  discretion, 
to  construct  any  new  works  upon  the  line  of  the  said  rail- 
ways and  lands  thereby  demised,  and  to  alter  all  or  any 
of  the  works  hereby  demised,  &c. 

This  agreement,  amongst  other  conditions,  was  subject 
to  a  proviso  for  re-entry  by  the  Reading  Railway  Com- 
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1863.        panj  upon  the  line  and  works  demised,  in  case  of  non- 
London  and    paTment  of  a  half  year's  rent  six  months  after  it  should 
Sooth        become  due  and  in  arrear. 

WSSTBRN 

Railway  Co.       The  plaintiffs  further  gave  in  evidence,  and  it  was  then 
South       mutually  admitted  and  proved,  that  the  defendants  had 

Ri^"  Co.  received  on  the  plaintiffs'  account,  and  for  the  plaintiffs' 
use,  from  the  6th  of  October,  1849,  up  to  the  12th  of  De- 
cember, 1851,  the  sum  of  47162.  10&  2d,  and  which  the 
plaintiffs  were  entitled  to  recover  in  the  said  action,  sub- 
ject to  the  right  of  set-off  (if  anj)  of  the  defendant&  That 
the  plaintiffs  carried  over  parts  of  the  defendants'  rail- 
ways, from  the  1st  of  August,  1850,  to  the  30th  of  Au- 
gust, 1851,  large  numbers  of  passengers,  &c  That  part 
of  such  traffic  commenced  on  the  South  Eastern  Railway, 
and  passing  over  part  of  the  Beading,  Guildford,  and  Bei- 
gate  Railway,  terminated  on  one  of  the  defendants'  rail- 
ways (being  parts  of  the  continuous  line  mentioned  in  the 
said  agreement  between  the  Reading,  Guildford,  and  Rei- 
gate  Railway  Company,  and  the  defendants'  Company,  of 
the  16th  of  April,  1847).  That  other  part  commenced  on 
such  continuous  line,  and  passing  over  part  of  the  Reading, 
Guildford,  and  Reigate  Railway,  terminated  on  the  South 
Eastern  Railway;  and  that  other  part  thereof  commenced 
on  the  Reading,  Gxiildford,  and  Reigate  Railway,  and 
passed  over  the  said  continuous  line  That  the  amount 
of  tolls  which  the  defendants  would  be  entitled  to  set-off 
in  this  action,  if  entitled  to  set-off  according  to  the  rates 
hereinafter  mentioned,  but  without  prejudice  to  the  rate 
(if  any)  at  which  the  defendants  were  entitled  to  charge, 
would  be  as  follows: — According  to  the  rate  mentioned  in 
the  said  agreement  between  the  Reading,  Guildford,  and 
Reigate  Company,  and  the  defendants,  of  the  16th  of  April, 
1847,  the  sum  of  729Z.;  according  to  the  mileage  rate  of 
2d.  per  mile  for  each  passenger,  the  sum  of  4194/.  I0&  4d.; 
according  to  the  six-mile  rate  mentioned  in  the  statutes, 
the  sum  of  5739/.  17«.     The  defendants'  counsel  contended 
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that  they  were  entitled  to  a  set-off,  either  of  the  67392. 17a. 
or  of  the  4l94t  10s.  ial  And  thereupon  the  Lord  Chief 
Baron  then  ruled,  and  directed  the  jury,  that  either  the 
plaintiffs  were  entitled  by  virtue  of  the  agreement  of  the 
16th  of  April,  1847,  and  of  the  statutes,  to  use  and  work 
over  the  parts  of  the  said  railways,  and  the  stations,  works, 
warehouses,  and  conveniences  in  the  said  agreement  men- 
tioned, for  the  traffic  so  proved  and  admitted  as  aforesaid, 
in  manner  and  upon  the  terms  mentioned  and  provided  in 
the  said  agreement  with  reference  to  the  said  Reading, 
Guildford,  and  Reigate  Railway  Company.  And  that, 
under  and  by  reason  of  that  agreement,  and  of  the  statutes 
mentioned,  the  plaintiffs  were  bound  to  pay,  and  the  de- 
fendants would  be  entitled  to  receive  and  to  recover  from 
the  plaintiffs,  for  such  use,  a  sum  equal  to  351.  per  cent, 
calculated  upon  the  gross  amounts  to  be  received  by  the 
plaintiffs  for  such  part  of  their  traffic  as  should  pass  over 
all  or  any  part  of  the  said  continuous  line,  in  manner  pro- 
vided by  the  said  agreement,  and  no  more;  or  that,  if  the 
plaintiffs  were  not,  under  and  by  virtue  of  the  said  agree- 
ment, entitled  to  such  use  as  aforesaid,  and  bound  to  make 
such  payment  as  aforesaid  to  the  defendants,  then  that  the 
plaintiffs  were  entitled  to  use  the  said  parts  of  the  said 
railways  for  the  traffic  so  proved  and  admitted  as  aforesaid, 
under  the  60th  section  of  the  said  Reading,  Guildford,  and 
Reigate  Railway  Act,  1846,  and  the  17th  section  of  the 
said  London  and  South  Westem  Famham  and  Alton 
Branch  Act,  1846,  and  the  37th  section  of  the  said  Guild- 
ford Extension  and  Portsmouth  and  Fareham  Railway 
Act,  1846;  and  then  that  the  defendants  were  not  entitled 
to  claim  a  set-off  of  any  toll  or  payments,  by  reason  of  the 
regulations,  terms,  and  conditions  for  the  use  of  the  said 
parts  of  the  said  railways  and  works  not  having  been  agreed 
upon  or  settled  or  determined  in  the  special  manner  pro- 
vided by  the  said  statutes  in  that  behalf  And  that,  for 
the  reasons  aforesaid,  or  one  of  them,  the  defendants  were 
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1853.        not  entitled  to  any  further  or  greater  amount  of  set-off 
_  ^'■^^'     '      than  729t :  which  said  sum  the  Lord  Chief  Baron  th&a,  by 

London  and  '  ^  * 

South        consent  of  the  phiintiffs,  directed  the  jury  to  allow  by  way  of 
Railway  Cto.   set-off,  with  leave  to  the  plaintiffs  to  move  to  enter  a  ver- 
g^^^        diet  for  the  full  amount  claimed^  or  to  treat  the  case  as  if 
Eabtbrn      ^  bill  of  exceptions  had  been  tendered.    A  rule  was  ac- 
cordingly obtained,  and  was  argued  in  the  Court  below  in 
last  Trinity  Term,  when  the  Court  supported  the  ruling  of 
the  Lord  Chief  Baron,  but  gave  the  plaintiffs  leave  to  con- 
sider the  case  as  if  a  bill  of  exceptions  had  been  tendered 
at  the  trial. 

Error  having  been  su^ested  thereon,  the  case  was  ar- 
gued (Feb.  2)  by 

Butt  (the  AUomey-Qeneral  and  BoviU  with  him)  for  the 
plaintiffs  in  error. — The  plaintiffs  in  error  contend  that 
they  are  entitled  to  a  set  off  beyond  the  sum  of  7291  The 
defendants  in  error,  on  the  other  hand,  will  contend  that, 
according  to  the  true  intention  of  the  legislature,  the  rights 
which  were  enjoyed  by  the  Beading,  B^igate,  and  Guild- 
ford Railway  Company,  passed  to  the  defendants  in  error, 
who  claim  under  the  last-mentioned  Company;  and  fur- 
ther, that  the  plaintiffs  in  error  are  not  even  entitled  to 
a  set  off  of  729^,  inasmuch  as  there  has  not  been  any  settle- 
ment of  the  amount  by  arbitration. 

First — ^The  question  arises  upon  the  agreement  of  the 
16th  of  April,  1846.  Now  that  agreement  is  not  mutu- 
ally binding  upon  the  parties  to  this  suit.  It  was  entered 
into  between  the  plaintiffs  in  error  and  the  Reading,  Guild- 
ford, and  Reigate  Railway  Company;  and  there  is  no  spe- 
cific clause  in  any  of  the  Acts  of  Parliament  which  have 
reference  to  the  question,  by  which  the  defendants  in  error 
are  entitled  to  stand  in  the  place  of  the  Reading  Company. 
That  agreement  does  not  provide  for  the  event  of  another 
railway  Company  being  substituted  for  all  purposes  in  the 
place  of  the  Reading  Company.    The  9  &  1 0  Vict.  c.  clxxi. 
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8.  50,  merely  empowers  the  Reading  Company  to  lease 
their  line  to  the  South  Eastern  Railway  Ciompany.  But 
this  section  does  not  give  the  former  Company  a  larger 
power  than  to  lease  their  line  to  the  South  Eastern  Rail- 
way Company.  The  Railways  Clauses  Consolidation  Act, 
8  &  9  Vict  a  20,  which  is  incorporated  into  the  special 
Acts  of  the  Reading,  Guildford,  and  Reigate  Railway 
Company,  and  of  the  London  and  South  Western  Railway 
Company,  which,  by  sect.  112,  provides  for  the  case  where  a 
Company  is  authorised  by  its  special  Act  to  lease  the  whole 
or  any  part  of  its  line  to  another  Company,  by  section  113 
provides  that  the  powers  vested  in  the  Company  by  whom 
the  lease  is  made,  may  be  exercised  by  their  lessees.  The 
agreement  of  April,  1846,  did  not  pass,  as  if  annexed  to 
the  land,  to  the  South  Eastern  Railway  Company,  nor  by 
virtue  of  the  lease  of  May,  1850,  for  the  following  reasons : 
— The  plaintiffs  in  error  were  not  parties  to  the  latter  agree- 
ment. The  Reading  Company  exists  at  the  present  time, 
and  the  lease  by  which  the  defendants  in  error  became  te- 
nants to  the  Reading  Company  for  the  term  of  1000  years 
might,  nevertheless,  be  determined  upon  nonpayment  of 
rent  The  lease  does  not  in  terms  profess  to  pass  any  con- 
tract, and  its  clauses  are  not  applicable  to  a  state  of  things 
differing  from  that  which  is  expressly  provided  for  by  its 
language.  The  clauses  of  the  agreement  of  1846  are 
pointedly  limited  to  the  traffic  of  the  Reading  Com- 
pany. The  inducements  which  would  lead  the  plaintiffs 
in  error  to  enter  into  an  agreement  with  a  Company  like 
the  Reading  Company,  might  be  wholly  insufficient  to 
lead  them  to  enter  into  a  similar  agreement  with  the 
South  Eastern  Railway  Company.  Where  the  Company 
is  changed,  the  traffic  also  experiences  a  change.  The  per- 
centage would  requ^'e  alteration;  and  the  rate  of  3521  per 
cent.,  the  amount  fixed  by  the  agreement  of  1 847,  might 
be  found  insufficient  to  meet  the  change  produced  by  the 
substitution  of  the  one  Company  for  the  other.  The  agree- 
ment of  1847  is  not  destroyed  by  the  lease  of  1850;  for,  if 
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1853.        the  lease  were  to  be  determined  by  forfeiture,  the  Reading 
London  and    Company  would  be  restored  to  the  position  which   it 
Sooth        occupied  before  the  execution  of  the  lease.    The  lease, 
Railway  Co.  therefore,   does  not  of  itself  pass  the  contract  of  1847 
South        to  the  defendands  in  error,   so  as  to  make  them  for  all 
R^wayCo,   P^T>^ses  the  assignees  of  the  Reading  Company;   and 
the  50th  section  of  the  9  &  10  Vict.  c.  clxxi.,  which  em- 
powers the  Reading  Company  to  lease  their  line  to  the 
South   Eastern   Railway   Company  has  no  such   effect. 
If  it  had  been  intended  by  the  legislature  to  give  to  the 
Reading  Company  the  power  of  transferring  their  con- 
tracts with  one  Company  to  another  Company  by  deed, 
the  special  Acts  of  Parliament  would  have  contained  a 
clause  expressly  giving  that  power.    Such  a  clause  is  to  be 
found  in  the  special  Acts  of  other  Railway  Companies. — 
He  also  referred  to  9  &  10  Vict.  c.  Ixxiii.  sa  17  and  18; 

9  &  10  Vict.  c.  cclii.  s.  87;  9  &  10  Vict.  c.  cxxxi.  s.  12; 

10  &  11  Vict.  c.  cxlv.  a  27;  and  The  Lancashire  and 
Yorkshire  Railway  Cowpany  y.  The  East  Lancashire  Rail- 
way Company  (a). 

Secondly — ^Assuming  that  the  agreement  of  1846  does 
bind  the  parties  to  this  suit,  the  defendants  in  error  con- 
tend that,  by  the  9  &  10  Vict.  c.  clxxiii.  a  17,  the  matter 
ought  to  have  been  referred  to  arbitration.  For  this  sec- 
tion does  not  affect  debts  which  are  due,  but  is  applicable 
to  disputes  which  may  arise  upon  the  terms  of  agreements 
made  or  to  be  entered  into  between  the  two  Companies 
there  mentioned. 

Sir  F.  KeUy  {fVatson,  Hoggins,  and  WiUes  with  him) 
contrk. — If  the  first  point  should  be  decided  in  favour  of 
the  defendants  in  error,  it  will  become  unnecessary  to  dis- 
cuss the  second. 

First.  The  agreement  of  1847,  by  virtue  of  the  Acts  of 
Parliament  and  the  lease  of  1850,  became  an  agreement 

(a)  7  Exch.  126. 
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between  the  parties  to  this  suit,  and  therefore  mutually  1853. 
binding  upon  them.  It  appears  by  the  special  Acts,  that,  London  and 
prior  to  the  agreement  of  1847,  the  London  and  North  ^"™ 
Western  and  the  South  Eastern  Companies  were  in  exist*  Railway  Ca 
ence,  and  that  the  former  of  these  Companies  and  another  sodth 
Railway  Company  meditated  the  formation  of  two  lines  of  j^J^^'*  co 
railway,  which,  if  executed,  would  have  run  over  nearly 
the  same  ground.  The  legislature,  therefore,  to  avoid  the 
formation  of  two  parallel  lines  of  railway  running  from 
and  to  the  same  points,  and  as  there  was  no  reason  .why 
one  Company  should  be  preferred  to  the  other,  vested  the 
property  of  the  line  in  the  one  Company,  at  the  same 
time  granting  to  the  other  Company  an  equal  power  of 
using  it  for  all  the  necessary  purposes  of  its  traffic.  With 
this  view  the  legislature  enacted,  that  the  London  and 
South  Western  Railway  Company  should  be  empowered 
to  purchase  the  land  and  to  form  the  line,  and  that  the 
Reading,  Guildford^  and  Reigate  Company  should  be  at 
liberty  to  use  that  portion  of  the  line  which  was  so  to 
be  executed  by  the  former  Company:  9  &  10  Vict.  c.  clxxi. 
ss.  43  &  44,  and  9  &  JO  Vict.  c.  clxxiii.  s.  17.  It  is  clear 
from  the  former  of  these  Acts,  which  empowers  the  Reading 
Company  to  complete  the  line  in  case  of  default  by  the  Lon- 
don and  South  Western  Company,  and  from  the  language 
of  the  several  clauses  of  these  special  Acts,  that  the  Read- 
ing Company  was  to  have  the  right  not  only  to  run  upon 
the  line,  but  also  to  use  ''all  the  stations,  warehouses, 
works,  and  conveniences  belonging  thereto,"  upon  such 
terms  and  conditions  as  should  be  settled  by  arbitration 
under  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict 
c.  20.  It  is  obvious  that  the  free  use  of  this  portion  of 
the  line  by  the  Reading  Company,  as  a  portion  of  their 
integral  line,  was  quite  essential  to  their  existence  as  a 
Railway  Company.  The  legislature  had  in  contemplation 
three  separate  matters :  first,  that  this  portion  of  the  line 
should  be  constructed  by  the  London  and  South  Western 
Company,  and  that  it  should  be  freely  used  by  the  Read- 
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1663,        ing  Company  as  an  integral  portion  of  their  own  lin& 
London  an©   Secondly,  that  the  terms  of  their  joint  user  should  be  made 
^^^^^     the  subject  of  a  specific  agreement  between  the  two  Com- 
Railway  Co.   panics.    And  thirdly,  that  by  one  and  the  same  Act  the 
South        Beading  Company  might  immediately,  with  all  its  pri- 
R^wAv  Co.   v*l^®s  and  rights,  be  leased  to  and  become  the  property 
of  the  South  Eastern  Company :  in  a  word,  that  the  latter 
Company  might  step  into  the  shoes  of  the  Beading  Com- 
pany.   These  deductions  clearly  follow  from  the  9  &  10 
Vict.  c.  clxxi  BS.  43>  44,  &  50  and  the  9  &  10  Vict.  c.  clxxiiL 
s.  1 7.    Under  the  50th  section  of  the  9  &  10  Vict,  c  clxxi, 
the  transfer  of  the  line  to  the  South  Eastern  Company 
might  hare  been  effected  upon  the  day  immediately  fol- 
lowing that  upon  which  the  Act  came  into  force.    This 
clause  would  have  no  effect  if  it  did  not  give  the  power 
to  the  Beading  Company  of  transferring  all  its  rights  to 
the  South  Eastern  Company;  and  although  the  right  of 
using  this  line  was  given  to  the  Beading  Company  by 
name,  yet  in  fact  it  was  given  to  the  South  Eastern  Com- 
pany also.    The  113th  section  of  the  Bail  ways  Clauses 
Consolidation  Act  (7  &  8  Vict.  &  20),  in  cases  where  a 
Company  is  authorised  by  its  special  Act  to  lease  the 
whole  or  any  portion  of  its  line,  substitutes  the  lessees  for 
the  lessors,  and  gives  them  the  same  privileges  as  their 
lessors  enjoyed.    In  this  case,  therefore,  the  name  of  the 
South  Eastern  Company  is  to  be  substitute  for  that  of 
the  Beading,  Gruildford,  and  Beigate  Company,  in  the  I7th 
section  of  the  9  &  10  Vict  c.  clxxiiL     For  these  reasons 
the  agreement  of  1847  is  binding  upon  the  parties  to  this 
action. — ^He  also  contended,  that  the  agreement  ran  with 
the  land. 

He  was  stopped  by  the  Court  upon  the  second  point, 
who  intimated  that  they  would  hear  him  upon  that  point 
if  it  should  become  necessary. 

BuU  replied  upon  the  first  point. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 

WiGHTMAN,  J. — ^The  question  for  the  decision  of  the 
Court  in  this  case  was,  whether  the  plaintiffs  in  error  had 
an  available  set-off  against  the  defendants  in  error,  to  a 
greater  amount  than  729L ;  and  there  was  no  doubt  that 
they  had  not,  if  the  defendants  in  error  were  entitled,  as 
between  them  and  the  plaintiffs  in  error,  to  insist  upon 
the  fulfilment  by  the  latter  of  an  agreement  made  between 
them  and  the  Reading,  Chiildford,  and  Reigate  Railway 
Company. 

It  appears  by  the  bill  of  exceptions  and  the  statutes 
therein  referred  to,  that,  in  1846,  a  projected  Company,  to 
be  called  the  Reading,  Guildford,  and  Reigate  Railway 
Company,  proposed  to  make  a  railway  from  Reading  to 
Reigate  through  Guildford,  and  at  Reigate  to  join  the 
London  and  Brighton  and  South  Eastern  Railways ;  and  at 
the  same  time  the  London  and  South  Western  Railway 
Company  proposed  to  make  a  branch  railway  to  Famham 
and  Alton. 

It  also  appears  that  the  line  proposed  to  be  made  by  the 
Reading,  Guildford,  and  Reigate  Railway  Company  ran 
so  nearly  in  the  same  direction  with  a  part  of  the  branch 
line  proposed  to  be  made  by  the  London  and  South  Western 
Railway  Company,  that  it  was  proposed  that  the  Reading, 
Guildford,  and  Reigate  Railway  Company  should  for  that 
space  adopt  the  line  to  be  made  by  the  London  and  South 
Western  Railway  Company. 

Both  parties  obtained  Acts  of  Parliament  on  the  same 
day,  the  16th  of  July,  1846. 

The  Act  for  making  the  railway  from  Reading  to  Guild- 
ford and  Reigate  is  the  9  &  10  Vict  c.  clxxL ;  and,  by  sec- 
tion 50,  the  Company  are  empowered  to  lease  their  railway 
to  the  South  Eastern  Railway  Company  for  such  term 
and  upon  such  conditions  as  should  be  and  as  should  have 
been  agreed  upon  between  them. 


1863. 
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1863.  The  Act  for  enabling  the  London  and  South  Western 

London  and   Rail'^^ay  Company  to  make  a  branch  to  Famham  and 

SoiTH        Alton,  is  the  9  &  10  Vict  c.  clxxiiL ;  and  by  section  1 7,  after 

Wkstbrn  .   .  ,  ,  .  .  .  ,.        1        * 

Railway  Co.   reciting,  that^  between  certain  points  mentioned  m  the  Act> 
goT^H        it  had  been  proposed  that  the  traffic  of  the  Reading,  Guild- 

R^"^"*Co  ^^^^'  *^^  Reigate  Railway  should  adopt  the  line  author- 
ised by  that  Act,  it  was  enacted  "  that  it  should  be  lawful 
for  the  Reading,  Guildford,  and  Reigate  Railway  Company 
to  use  the  railway  by  that  Act  authorised  to  be  made  be- 
tween the  said  points  and  the  stations,  warehouses,  works, 
and  conveniences  belonging  thereto,  for  the  purpose  of  ac- 
commodating the  traffic  of  the  Reading,  Guildford,  and 
Reigate  Railway  requiring  to  pass  between  those  points, 
subject  to  such  reasonable  regulations,  and  upon  such 
terms  and  conditions  as  might  fn)m  time  to  time  be  agreed 
upon,  or  as  might  then  already  have  been  agreed  upon 
between  the  London  and  South  Western  Railway  Company 
and  the  Reading,  Guildford,  and  Reigate  Railway  Com- 
pany." 

The  Railways  Clauses  Consolidation  Act(8&9  Vict  c.20'), 
which  is,  by  reference,  incorporated  with  both  the  special 
Acts,  provides  by  ss.  112  and  113,  that  where  a  Railway 
Company  shall  be  authorised  by  the  special  Act  to  lease 
the  railway,  such  lease  shall  entitle  the  Company  or  person 
to  whom  the  same  shall  be  granted,  to  the  free  use  of  the 
railway;  and  that,  during  the  continuance  of  the  lease,  all 
the  powers  and  privileges  granted  to,  and  which  otherwise 
might  be  exercised  and  enjoyed  by  the  Company,  by  vir- 
tue of  that  Act  or  the  special  Act,  with  regard  to  the  pos- 
session, enjoyment,  and  management  of  the  railway,  should 
be  exercised  and  enjoyed  by  the  lessees,  under  the  same 
regulations  and  restrictions  as  were  by  that  or  the  special 
Act  imposed  upon  the  Company. 

After  these  two  special  Acts  had  been  passed,  an  agree- 
ment was  made  on  the  16th  of  April,  1847,  between  the 
Reading,  Guildford,  and  Reigate  Railway  Company  of  the 
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one  part,  and  the  London  and  Southwestern  Railway  Com- 
pany of  the  other  part,  by  which  the  terms  and  conditions 
upon  which  the  Reading,  Guildford,  and  Reigate  Railway 
Company  should  have  the  right  to  use  for  their  traffic  the 
part  of  the  line  of  the  London  and  South  Western  Branch 
Railway  before  referred  to,  and  of  the  stations,  ware- 
houses, &c.  belonging  thereto,  were  settled  and  adjusted; 
and  it  was  agreed  that  the  Reading,  Guildford,  and  Reigate 
Railway  Company  should  have  such  right  in  perpetuity. 

On  the  15th  of  March,  1860,  the  Reading,  Guildford, 
and  Reigate  Railway  Company,  by  an  indenture  of  that 
date,  between  them  and  the  London  and  South  Eastern 
Railway  Company,  reciting  all  the  Acts  of  Parliament  re- 
lating to  that  railway,  and  the  agreement  with  the  London 
and  South  Western  Railway  Company,  demised  to  the  Lon- 
don and  South  Eastern  Railway  Company,  for  J  000  years, 
the  Reading,  Guildford,  and  Reigate  Railway,  and  all  the 
undertakings  of  the  Reading,  Guildford,  and  Reigate 
Railway,  and  the  free  use  of  the  railway  and  the  sta- 
tions &C.,  and  all  the  powers  and  privileges  which  might 
be  exercised  and  enjoyed  by  the  Reading,  Guildford,  and 
Reigate  Railway  Company,  and  all  the  benefit  and  advan- 
tage of  the  agreement  of  the  16th  of  April,  1 847,  and  sub- 
ject to  the  obligations  and  liabilities  imposed  upon  the 
Reading,  Guildford,  and  Reigate  Railway  Company. 

The  London  and  South  Eastern  Railway  Company  con- 
tend, that  the  London  and  South  Western  Railway  Com- 
pany are  bound  to  fulfil  with  them  the  terms  and  condi- 
tions of  the  agreement  of  the  16th  of  April,  1847,  though 
not  made  with  them,  but  with  the  Reading,  Guildford, 
and  Reigate  Railway  Company;  and  that  by  the  lease  and 
the  Acts  of  Parliament  before  referred  to,  the  rights  and 
privileges  of  the  Reading,  Guildford,  and  Reigate  Railway 
Company,  as  well  as  their  liabilities  under  that  agreement, 
are  transferred  to  and  vested  in  the  London  and  South 
Eastern  Railway  Company. 
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185a  Upon  consideration  of  the  clauses  in  these  statutes,  and 

London  and    ^^  ^^®  le$iae  and  the  agreement,  we  are  of  opinion  that  the 

^nsOTmiN     ^^li^g  ^^  *^®  learned  Judge  was  right,  and  that  the  plain- 

Railway  Co.    tiffs  in  error  are  not  entitled  to  a  greater  amount  of  set 

South        off  than  7292.;  and  that  the  defendants  in  error  were  enti- 

Railway  Co.   *^®^  *^  ^^^  *^®  privileges  given  to  the  Beading,  Guildford, 

and  Reigate  Railway  Company  under  the  agreement  of 

the  16th  of  April,  1847. 

At  the  time  of  the  making  of  that  agreement,  the  Read- 
ing, Ghiildford,  and  Reigate  Railway  Company  had  ob- 
tained their  Act  of  Parliament,  with  a  clause  authorising 
them  to  lease  their  railway  to  the  London  and  South 
Eastern  Railway  Company.  They  had,  however,  no  con- 
tinuous line  of  their  own,  but  for  a  certain  distance  were 
empowered,  by  the  1 7th  section  of  the  9  &  10  Vict  c.  clxxiiL, 
to  use  part  of  the  line  which  the  London  and  South  Western 
Railway  Company  were  authorised  to  make  under  that 
Act,  '' subject  to  such  regulations  and  upon  such  terms 
and  conditions  as  might  be  agreed  upon  between  the  two 
Companies.''  Accordingly,  in  order  to  make  their  line 
continuous  and  available  for  the  purposes  of  traffic,  the 
Reading,  Ghiildford,  and  Reigate  Railway  Company,  and 
the  London  and  South  Western  Railway  Company,  in 
pursuance  of  the  Act  for  making  the  branch  to  Famham 
and  Alton,  entered  into  the  agreement  of  the  16th  of 
April,  1847,  for  allowing  the  use  of  a  portion  of  the  rail- 
way of  the  latter,  and  of  their  stations  &c.,  in  perpetuity, 
upon  certain  terms  and  conditions  therein  contained. 
Without  the  agreement  and  the  powers  and  privil^es 
given  by  it,  the  Reading,  Guildford,  and  Reigate  Railway 
would  be  comparatively  useless  and  of  little  value;  and 
the  1 7th  section  of  the  last-mentioned  statute  removes  the 
difficulty,  by  expressly  authorising  the  agreement,  and 
providing  a  mode  at  the  end  of  the  section  by  which  the 
terms  may  be  settled,  in  case  the  Companies  could  not 
agree. 
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The  agreement,  when  made  under  the  authority  of  the        1853. 
Act  of  Parliament,  bound  the  two  Companies  as  to  the    lo^^on  and 
right  to  use  the  portion  of  the  railway  of  the  London  and      ti^^^j, 
South  Western  Railway  Company  by  the  Reading,  Guild-    Railway  Co. 
ford,  and  Reigate  Railway  Company,  in  perpetuity,  upon        south 
the  terms  and  conditions  agreed  upon  by  both.     Neither    nfi^JJ^fy  oo. 
could  retract,  and  it  was  only  by  force  of  that  agreement, 
that  the  rights  and  privileges  contemplated  by  the  17th 
section  of  the  8  &  9  Vict  c.  clxxiii.  were  made  effectual. 
Unless  the  rights  and  privileges  given  by  the  agreement, 
with  all  its  terms  and  conditions,  went  with  the  railway, 
the  leasing  power  would  hardly  be  consistent  with  the  17th 
section  of  the  last-mentioned  statute  or  the  Railways 
Clauses  Consolidation  Act,  for  the  lessees  would  not  have 
the  powers  or  privileges,  which  it  was  clearly  contemplated 
by  that  section  would  be  necessary  for  the  proper  and  ef- 
ficient making  of  the  line. 

It  is  not  necessary  to  consider  how  far  the  agreement 
and  the  terms  of  it  would  be  binding  between  the  parties 
to  this  suit  at  common  law,  as  we  are  of  opinion  that  the 
effect  of  the  clauses  in  the  statutes  before  referred  to  is 
to  vest  in  the  lessees  of  the  Reading,  Quildford,  and  Rei- 
gate Railway  Company  all  the  rights  and  privileges  grant- 
ed by  the  agreement,  without  which  their  lease  would  be 
comparatively  of  little  value,  and  indeed  could  not  be  car- 
ried into  full  effect  at  all,  until  the  London  and  South 
Eastern  Railway  Company  had  made  some  new  arrange- 
ment with  the  London  and  South  Western  Railway  Com- 
pany. 

The  case  depends  so  entirely  upon  the  effect  to  be  attri- 
buted to  the  Acts  of  Parliament,  to  which  reference  has 
been  made,  that  it  is  scarcely  to  be  expected  that  any  cases 
could  be  found  in  the  books,  sufficiently  in  point  in  all 
their  circumstances,  to  assist  us  in  coming  to  a  conclusion 
upon  the  point  in  question;  and  the  opinion  we  have 

rr2 
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1853.  formed  is  upon  a  consideration  of  the  Acts  of  Parliament, 

London  AND  *^^  ^^^  documents  themselves. 

Sooth  There  was  another  question  proposed  to  be  raised  by 

Railway  Co.  the  defendants  in  error,  in  case  our  judgment  should  be 

Sooth  against  them  upon  the  first,  to  which  we  do  not  think  it 

R^LWAY  Co  "^^c^ssary  to  advert,  as  upon  the  first  point  we  think  that 
the  judgment  of  the  Court  below  should  be  affirmed. 

Judgment  affirmed. 


MEMORANDUM. 


In  the  present  Vacation,  fF.  M.  James,  of  Lincoln's  Inn, 
and  H.  A.  Merewethery  of  the  Inner  Temple,  Esquires, 
Barristers-at-law,  were  appointed  her  Majesty's  Counsel. 
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Glbn  v.  Lewis.  ^  sss.^ 

AMa/u  7 
SSUMPSIT  on  a  policy  of  insurance,  against  the  secre-  r^^  piJntiff 

tary  of  the  "  West  of  England  Fire  and  Life  Insurance  effected  aa  in- 

.  ,      SDiance  agamst 

Company/'  under  the  provisions  of  the  4  Will  4,  a  xxzviL  fiw  on  hia 
The  declaration  stated,  that  by  a  policy  of  insurance  made  ucy  which* ^- 
by  and  on  behalf  of  the  Company,  and  signed  by  three  of  j^^^*^^'^^ 
the  directors,  after  reciting  that  the  plaintiflF,  a  wood-turner  o«l»er)  condi- 
and  cabinet-maker,  had  paid  to  the  Company  32^  16«.,  and  i^  in  the  build- 
had  agreed  to  pay  at  Christmas  in  each  year  the  annual  ^ntoiningany 
premium  of  3Z.  16«.  during  the  continuance  of  the  policy  ^"^^^r^^'ug 
for  insuring  against  loss  or  damage  by  fire,  on  stock  manu-  i»wd  anjateam- 
factured,  immanufactured,  and  in  process,  in  his  workshops  Ac,  or  anj  ' 
and  oflBces  adjoining  and  communicating,  brick  built,  tiled,  a^JSit  oSi» 

than  common 
fire-places,  or  anj  proceu  of  fire-heat  be  carried  on  therein,  the  same  most  be  noticed  and  allow 
ed  on  the  policy;  and  if  any  omission  or  misrepresentation  take  place,  the  policy  is  Toid.  In  case 
of  any  circumstance  happening  after  an  insurance  has  been  effected,  whereby  the  risk  shall  in  any 
way  be  increased,  the  insured  is  required  to  give  notice  thereof  to  the  Company,  and  the  same  must  be 
aUowed  by  iudorsement  on  the  policy,  otherwise  the  policy  is  Toid.  In  case  of  any  alteration  being 
made  in  a  building  insured,  or  containing  any  property  insured,  or  of  any  steam,  steam-engine, 
stove,  &c.,  or  any  other  description  of  fire-heat  being  introduced,  notice  thereof  must  be  given,  and 
every  such  alteration  must  be  allowed  by  indorsement  on  the  policy,  and  any  further  premium  which 
the  alteration  may  occasion  must  be  paid ;  and  unless  such  notice  be  given,  such  premium  paid, 
and  such  indorsement  made,  no  benefit  will  arise  to  the  insured  in  case  of  loss.**  The  plaintiff,  who 
was  a  cabinet-maker,  erected  on  his  premises  a  brick  furnace  or  boiler,  to  which  he  attached  a  small 
steam-engine,  for  the  purpose  of  trying  whether  it  was  worth  his  while  to  buy  the  engine  to  use  in 
his  business.  On  one  occasion  a  fire  was  lighted  and  the  engine  set  to  work,  when  it  was  found 
to  be  wholly  unfit  for  the  purpose  for  which  the  plaintiff  required  it.  A  few  days  aflerwards  a 
fire  broke  out  on  the  plaintiff's  premises,  by  which  his  stock  was  consumed.  No  notice  was  given 
to  the  Company: — Hdd.^  that  the  plaintiff  could  not  recover  on  the  policy,  since  the  terms  of  the 
conditions  applied  to  the  introduction  of  a  steam-engine  in  a  heated  state  at  any  time,  without  no- 
tice to  the  Company;  and  that  it  made  no  difference  whether  it  was  used  by  way  of  experiment 
or  as  an  approved  mode  of  carrying  on  the  business,  or  whether  it  was  used  for  <&  longer  or  a  shorten 
time. 
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1853.  or  slated,  situate  &c.,  8002.;  and  after  reciting  that  two 
small  stoves  were  then  erected  within  these  premises  for 
the  purpose  of  warming  the  same:  it  was  made  known  and 
declared,  that  so  long  as  the  assured  should  dulv  pay  the 
said  premium  to  the  Company,  the  capital,  stock,  and  funds 
of  the  Company  should  be  subject  and  liable  to  pay  to  the 
assured  all  the  damage  and  loss  which  the  assured  should 
suffer  by  fire  on  the  property  therein  mentioned.  That 
the  proposals  and  conditions  indorsed  on  the  policy  were 
and  are  as  follows.  The  declaration  then  set  out  the  de- 
scriptions of  risk  and  terms  of  insurance,  which  consisted  of 
four  classes:  Class  I. — Not  hazardous:  Class  II. — Hazard- 
ous: Class  III. — ^Doubly  hazardous:  Class  IV. — Special 
hazardous,  "to  be  made  by  special  agreement:  On  risks 
of  extraordinary  hazard,  viz.  barge  or  boat-builders,  colour- 
men,  cork-burners,  coopers,  carpenters,  cabinet-makers,'' 
&;a,  "also  buildings  covered  with  thatch,  in  which  fire 
heat  is  used,  with  hazardous  goods  and  hazardous  trades 
therein ;  chemists'  laboratories ;  and  any  other  risks  of  more 
than  ordinary  hazard,  by  reason  of  any  steam-engine, 
stove,  kiln,  furnace,  oven,  or  other  fire-heat  used  in  the 
process  of  any  manufactory."  The  declaration  then  set 
out  the  following  (among  other)  conditions  of  insurance: 
"  I.  Persons  upon  making  insurances  are  required  to  give 
an  accurate  description  of  the  buildings,  erections,  pro- 
perty, and  effects  intended  to  be  insured,  according  to  the 
description  of  risks  above  stated.  If  the  insurance  is  on 
stock  in  trade  and  goods,  the  nature  of  the  same  and  of 
the  buildings  or  place  in  which  the  same  are  deposited 
must  be  truly  described;  and  if,  in  the  buildings  insured 
or  containing  any  property  insured,  shall  be  used  any 
steam-engine,  stove,  kiln,  furnace,  oven,  or  any  description 
of  fire-heat,  other  than  common  fire-places  in  private 
houses,  or  any  process  of  fire-heat  be  carried  on  therein, 
the  same  must  be  noticed  and  allowed  in  the  policy;  and 
if  any  omission  or  misrepresentation  take  place  on  any  of 
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the  foregoing,  or  any  other  material  point,  the  policy  is  1853. 
void,  and  the  insurance  is  of  no  effect.  Every  insurance 
attended  with  particular  circumstances  of  risk  must  be  so 
specially  expressed  in  the  policy ;  and  in  case  of  any  cir- 
cumstance happening  after  an  insurance  has  been  effected, 
whereby  the  risk  shall  in  any  way  be  increased,  the  in- 
sured is  required  to  give  notice  thereof  in  writing  to  the 
Company,  and  the  same  must,  previous  to  a  loss  occurring, 
be  allowed  by  indorsement  on  the  policy,  otherwise  the 
policy  is  void,  and  all  title  to  any  benefit  from  the  insur- 
ance becomes  forfeited.  IV.  In  case  of  any  alteration 
being  made  in  a  building  insured,  or  containing  any  pro- 
perty insured,  or  of  any  steam-engine,  stove,  kiln,  furnace, 
oven,  or  any  other  description  of  fire-heat  being  introduced, 
or  of  any  trade,  business,  process,  or  operation  being  car- 
ried on,  or  goods  deposited  therein,  not  comprised  in  the 
original  insurance,  or  allowed  by  indorsement  thereon,  or 
the  making  of  any  communication  from  one  building  to 
another,  notice  thereof  must  be  given;  and  every  such 
alteration  must  be  allowed  by  indorsement  on  the  policy, 
and  any  further  premium  which  the  alteration  may  occa- 
sion must  be  paid;  and  unless  such  notice  be  duly  given, 
such  premium  paid,  and  such  indorsement  made,  no  bene* 
fit  will  arise  to  the  insured  in  case  of  loss." — The  de- 
claration then  averred  the  payment  of  the  premiums; 
that  the  policy  was  in  force;  that  the  plaintiff  truly  de- 
scribed the  nature  of  the  stock  in  trade  and  goods  in- 
sured; that  in  the  building  containing  the  property  in- 
sured there  was  not  used  any  steam-engine,  stove,  &c.,  or 
any  description  of  fire-heat  other  than  common  fire-places 
in  private  houses,  except  the  two  stoves  so  noticed  and 
allowed  in  the  policy,  and  that  no  process  of  fire-heat  had 
been  carried  on  therein;  that  the  insurance  was  not  at- 
tended with  particular  circumstances  of  fisk,  nor  did  any 
circumstances  happen  after  the  insurance  had  been  effected 
whereby  the  risk  was  in  any  way  increased;  that  no  altera- 
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185a  tion  since  the  date  of  the  policy  had  been  made  in  the 
buildings  containing  the  property  insured,  nor  had  any 
steam-engine,  stove,  &c.,  or  any  description  of  fire-heat 
been  introduced,  nor  had  any  trade,  business,  process,  or 
operation  been  carried  on,  or  goods  deposited  therein  not 
comprised  in  the  original  insurance.  The  declaration  then 
alleged,  that  stock  in  trade  and  goods  exceeding  the  value 
insured  were  in  the  plaintiff's  workshops  and  offices  when 
they  were  destroyed  by  fire.  It  then  alleged  notice  to  the 
Company,  and  compliance  by  the  plaintiff  with  the  terms 
of  the  policy,  and  assigned  as  a  breach  that  the  defendants 
had  not  made  good  the  loss. 

Pleas:  first,  that,  after  the  making  of  the  policy,  and 
before  the  fire,  and  during  the  risk,  a  circumstance  hap- 
pened within  the  true  intent  and  meaning  of  the  condi- 
tion in  that  behalf,  to  wit,  in  the  said  workshops,  offices, 
and  yard,  whereby  the  risk  was  then  permanently  increased. 
Nevertheless,  although  the  plaintiff  then  had  notice  thereof 
and  although  a  reasonable  time  had  afterwards,  and  be- 
fore the  happening  of  the  fire  and  loss,  or  any  part  there- 
of, elapsed  for  such  notice  in  writing  of  the  happening  of 
the  said  circumstance  to  be  given  to  the  Company,  and 
for  the  same,  previous  to  such  loss,  to  be  allowed  by  in- 
dorsement on  the  policy:  yet  the  plaintiff  did  not  at  any 
time,  nor  did  any  other  person,  give  such  notice  in  writing 
or  otherwise  of  the  happening  of  the  said  circumstance, 
nor  was  the  same  ever  allowed  by  indorsement  as  afore- 
said, or  otherwise;  and  the  policy,  before  the  happening 
of  the  fire,  became  void,  and  all  title  to  any  benefit  from 
the  said  insurance  became  forfeited. — Verification. 

Secondly,  that,  after  the  making  of  the  policy  of  insui^ 
ance,  and  before  the  happening  of  the  fire,  &c.,  a  steam- 
engine,  not  comprised  in  the  original  insurance  or  policy, 
was  introduced  *by  the  plaintiff  in  the  building  contain- 
ing the  stock  and  property  so  insured,  to  wit,  in  the  work- 
sjhops  and  offices,  without  the  knowledge  or  consent  of  the 
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Company,  in  addition  to  and  besides  the  stoves  mentioned  ^  185a 
and  allowed  in  the  policy;  and  on  divers  other  days  and 
times  the  steam-engine  was  then  and  there,  before  the 
happening  of  the  fire  and  loss,  or  any  part  thereof,  worked 
and  used,  and  was  permanently  fixed  upon  the  premises, 
and  was  then  intended  to  be,  and  would  but  for  the  fire 
have  been,  constantly  and  permanently  worked  and  used 
by  the  plaintiff  and  others  with  his  assent  in  the  said 
workshops  and  offices  during  the  risk,  without  the  know- 
ledge and  assent  of  the  Company  during  the  risk.  Never- 
theless, although  the  plaintiff  on  these  several  days  and 
times  had  notice  of  all  the  premises  in  this  plea>  and  al- 
though a  reasonable  time  after  the  introduction  and  work- 
ing and  using  of  the  steam-engine  in  manner  aforesaid, 
and  before  the  happening  of  the  fire  and  loss  or  any  part 
thereof,  had  elapsed  for  the  plaintiff  to  give,  and  the  plain- 
tiff then  ought  to  have  given,  such  notice,  and  to  have  had 
the  same  introduction,  working,  and  using  of  the  steam- 
engine  allowed  as  aforesaid;  and  although,  by  reason  and 
on  occasion  of  the  premises,  the  plaintiff  then  ought  to  and 
could  and  might  (as  he  on  the  days  and  times  well  knew) 
have  paid  to  the  Company  a  further  and  additional  premium 
upon  the  policy:  yet  the  plaintiff  did  not  at  any  time, 
nor  did  any  other  person,  give  such  notice,  nor  was  the  in- 
troduction, working,  or  using  of  the  steam-engine  at  any 
time  allowed  by  the  Company  in  any  manner  whatever, 
nor  hath  the  plaintiff  at  any  time  paid  the  further  or  ad- 
ditional premium  or  any  part  thereof;  and  that  the  policy, 
before  the  happening  of  the  loss  or  any  part  thereof,  had 
become  void. — Verification. 

The  third  plea  was  similar  to  the  second,  stating  that  a 
"furnace'"  was  introduced;  and  the  fourth  plea  stated 
that  a  "process  and  operation''  was  introduced. 

Replication — ^The  plaintiff  takes  issue  upon  all  the  de- 
fendant's pleas. 

At  the  trial,  before  PoUodc,  C.  B.^  at  the  London  Sit- 


612  EXGHEQUBB  &EP0BT8. 

^^^'^  tings  after  last  Michaelmas  Term^  it  appeared  that,  in 
January,  1849,  the  plaintiff,  who  was  a  wood- turner  and 
cabinet-maker  at  Hull,  effected  the  policy  of  insurance  set 
out  in  the  declaration.  The  plaintiff  afterwards  entered 
into  an  agreement  to  purchase  a  small  steam-engine,  pro< 
vided  it  would  answer  his  purpose  to  use  it  in  his  business 
instead  of  a  boy,  to  turn  a  lathe.  The  engine  was  accord- 
ingly sent  to  his  premises,  and  a  furnace  or  boiler  of  brick- 
work was  erected,  to  which  the  engine  was  attached.  On 
one  occasion  a  fire  was  lighted  in  the  boiler,  and  the  en- 
gine set  to  work,  when  an  attempt  was  made  to  turn  by 
means  of  it;  but  it  was  found  that  the  engine  was  wholly 
unfit  for  the  purpose  for  which  the  plaintiff  required  it. 
No  notice  whatever  of  the  introduction  of  the  steam-engine 
was  given  to  the  Insurance  Company.  A  few  days  after- 
wards a  fire  broke  out  in  the  plaintiff's  premises,  by  which 
his  stock  was  consumed. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
plaintiff  could  not  recover,  inasmuch  as  no  notice  had  been 
given  of  the  use  of  the  steam-engine,  as  required  by  the 
first  or  fourth  conditions  of  the  policy.  For  the  plaintiff 
it  was  contended,  that,  as  the  steam-engine  was  merely 
used  by  way  of  experiment,  the  want  of  notice  of  that 
circumstance  did  not  avoid  the  policy.  The  learned  Judge 
told  the  jury  that,  if  they  were  of  opinion  that  the  use  of 
the  steam-engine  was  merely  temporary  and  by  way  of 
experiment,  the  policy  was  not  affected  by  it  The  jury 
found  a  verdict  for  the  plaintiff,  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  the  verdict  for  him, 
with  liberty  for  the  plaintiff  to  treat  the  decision  of  the 
Court  above  as  the  ruling  of  the  learned  Judge,  and  ten- 
der a  bill  of  exceptions  thereon  if  such  decision  should  be 
in  favour  of  the  defendant 

Watson,  Montagu  Chambers,  and  WiUes  shewed  cause 
(April  25). — First,  the  user  of  the  steam-engine  for  the 
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mere  purpose  of  ascertaining  whether  it  could  be  advan*  ^  186a 
tageously  employed  in  the  plaintiff's  business,  was  not  a 
breach  of  the  conditions  of  the  policy.  The  instrument 
ou^ht  to  receive  a  fair  and  liberal  construction.  The  pro- 
posals embrace  four  descriptions  of  risk.  The  fourth  class, 
which  is  described  as  "  special  hazardous/'  includes  cabi- 
net-makers, and  any  other  risks  of  more  than  ordinary 
hazard  by  reason  of  any  steam-engine,  stove,  &c.,  or  other 
fire-heat  used  in  the  process  of  any  manufactory.  The  con- 
ditions must  be  construed  with  reference  to  the  proposals 
or  classes  of  nsk,  and,  under  the  conditions,  no  notice  need 
be  given,  except  where  the  alteration  or  circumstances  hap- 
pening are  of  such  a  nature  that  the  assured  would  have 
been  bound  by  the  proposals  to  declare  them,  if  they  had 
existed  at  the  time  he  effected  the  policy.  The  first  condi- 
tion requires  a  notice  and  allowance  on  the  policy,  "  if,  in 
the  buildings  insured  or  containing  any  property  insured, 
shall  be  used  any  steam-engine,"  &c.  The  word  "  used"' 
means  a  permanent  user  in  the  process  of  manufacture 
carried  on  in  the  particular  buildings,  and  has  no  reference 
to  the  trial  of  a  steam-engine  by  way  of  experiment.  The 
object  of  the  clause  is  to  enable  the  Company  to  exercise 
their  option  of  either  charging  a  rate  of  premium  propor- 
tionate to  the  increased  risk,  or  of  declining  the  insurance. 
That  such  is  the  meaning  of  the  term  ''used''  is  evident  from 
the  words  which  follow,  "  or  any  process  of  fire-heat  be  car- 
ried on  therein" — that  is,  carried  on  in  the  ordinary  course 
of  business.  The  subsequent  words  "  and  in  case  of  any  cir- 
cumstances happening  after  an  insurance  has  been  effect- 
ed, whereby  the  risk  shall  in  any  way  be  increased,"  mean, 
if  any  circumstance  shall  happen  other  than  what  is  pro- 
vided for  by  the  fourth  condition.  For  instance,  if  part 
of  a  building  was  destroyed  by  lightning,  whereby  the  re- 
mainder was  rendered  doubly  hazardous,  notice  must  be 
given  of  that  circumstance.  But  the  circumstance  must  be 
of  such  a  nature  as  permanently  to  affect  the  risk.  Could 
it  be  said  that  the  policy  would  be  avoided  if  a  plumber 
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^Q^^'  ^  in  repairing  the  building  used  on  one  occasion  a  brazier  for 
heating  his  iron?  The  ^fourth  condition  provides  for  four 
distinct  cases:  first,  ^^in  case  of  any  alteration  being  made 
in  a  building" — secondly,  "  or  of  any  steam-engine,  stove, 
kiln,  furnace,  oven,  or  any  other  description  of  fire-heat 
being  introduced" — there  the  term  "  introduced"  has  the 
same  meaning  as  the  word  "  used"  in  the  first  condition, 
that  is,  introduceed  for  the  purpose  of  a  permanent  user; 
— thirdly,  "or  of  any  trade,  business,  process,  or  operation 
being  carried  on,  or  goods  deposited  therein,  not  comprised 
in  the  original  insurance,  or  allowed  by  indorsement  there- 
on"— ^that  again  has  reference  to  the  permanent  mode  of 
carrying  on  the  particular  business; — fourthly,  "or  the 
making  of  any  communication  from  one  building  to  ano- 
ther"— a  breach  in  a  wall  for  the  purpose  of  experiment 
would  not  be  a  "communication"  within  the  meaning  of 
that  provision.  The  condition  then  requires  that  notice 
shall  be  given,  and  the  alteration  allowed  by  indorsement 
on  the  policy,  and  any  further  premium  paid;  the  object 
being  that  thenceforward  the  insurance  shall  be  upon  the 
altered  condition  of  the  property.  That  can  apply  only  to 
permanent  alterations ;  for,  unless  the  notice  be  given  after 
the  alteration  is  complete,  it  cannot  be  indorsed  on  the  po- 
licy. Shaw  V.  Rdbberda  (a)  is  an  authority  in  point  There 
the  plaintiff  insured  his  premises  by  the  description  of  a 
"granary  and  a  kiln  for  drying  corn  in  use."  The  policy 
contained  a  similar  condition  requiring  notice  if  any  al- 
teration were  made  in  the  building,  or  the  risk  of  fire  in- 
creased. The  plaintiff  carried  on  no  trade  in  the  kiln  ex- 
cept drying  com,  but  on  one  occasion  he  allowed  the  own- 
er of  some  bark  to  dry  it  gratuitously  in  the  kiln,  whereby 
the  premises  were  destroyed  by  fire;  and  it  was  held  that 
the  plaintiff  was  not  precluded  from  recovering,  either  on 
the  ground  of  an  alteration  of  risk,  or  because  the  fire 
arose  from  negligence.     [Parke,  B. — This  condition  is  dif- 

(a)  6  A.  &  E.  76. 
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ferently  worded:  there  the  words  were,  "if  any  alteration 
or  addition  be  made  in  or  to  the  building  be,  or  the  risk 
of  fire  to  which  sach  building  is  exposed  by  any  means 
increased.'']  In  Barrett  v.  Jermy  (a),  where  there  was  a 
similar  condition^  the  Court  expressed  an  opinion  that  the 
mere  casual  use  of  something  hazardous  would  not  avoid 
the  policy.  Whitehead  v.  Price  (6),  MayaU  v.  Mitford  (c) 
and  Pirn  y.  Reid  (d),  are  also  authorities  in  support  of  the 
construction  contended  for. — They  then  argued,  secondly, 
that  the  pleas  were  not  proved,  inasmuch  as  there  was  no 
evidence  that  the  steam-engine  was  intended  to  be  per- 
manently used. 

Sir  F.  Thesiger,  Bovill,  and  Karsldke  in  support  of  the 
rule. — In  none  of  the  authorities  cited  was  the  language 
of  the  conditions  like  the  present.  This  policy  was  effect- 
ed after  those  cases  were  decided,  and  terms  have  been  in- 
troduced into  these  conditions  with  reference  to  those  de- 
cisions. It  is  no  doubt  important  to  look  to  the  proposals 
or  descriptions  of  risk.  This  policy  ranges  under  the 
fourth  class,  and  was  the  subject  of  special  agreement  The 
first  part  of  the  first  condition  relates  to  the  state  of  things 
at  the  time  of  effecting  the  policy.  It  requires  an  accurate 
description  of  the  property  proposed  to  be  insured,  that  is, 
such  a  description  as  will  enable  the  Company  to  ascer- 
tain under  what  head  the  risk  is  to  be  classed.  It  then 
provides  that,  if  in  the  buildings  there  "  shall  be  v>8ed  any 
steam-engine  &c.,  or  any  description  of  fire-heat,  &c.  or 
any  process  of  fire-heat  be  carried  on  therein,  the  same 
must  be  noticed  and  allowed  in  the  policy."  That  refers 
to  the  ordinary  user  of  a  steam-engine  or  fire-heat  at  the 
time  the  policy  is  effected.  The  condition  then  provides, 
that  "every  insurance  attended  with  particular  circum- 
stances of  risk  must  be  so  specially  expressed  in  the  po- 
licy;  and  in  case  of  any  circumstance  happening  after  any 

(a)  3  Exch.  635.  (c)  6  A.  &  E.  670. 

(6)  2  C.  M.  &  E.  447.  (cO  6  M.  &  Gr.  1. 
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1853.  insurance  has  been  effected,  whereby  the  risk  shall  in  any 
way  be  increased/'  the  insured  is  required  to  give  notice. 
The  mere  circumstance  of  there  being  on  the  premises  a 
steam-engine,  which  had  never  been  used  nor  was  intend- 
ed to  be  used,  would  not  render  a  notice  necessary;  but  it 
would  be  otherwise  if  the  steam-engine  either  had  been  or 
was  intended  to  be  used,  or  was  applied  to  a  purpose  dif- 
ferent from  that  stated  in  the  policy.  The  first  condition 
having  thus  provided  for  the  risk  of  a  steam-engine  or  fire- 
heat  being  used  on  the  premises,  the  fourth  condition 
goes  on  to  provide  for  a  specific  alteration,  and  the  intro- 
duction  of  a  steam-engine  or  fire-heat.  The  object  of  that 
condition  was,  to  protect  the  Company  from  risk  not  pro- 
vided for  by  the  general  terms  of  the  first  condition,  and 
to  guard  against  the  introduction  of  any  thing  by  which 
the  risk  would  be  even  momentarily  increased.  It  is  im- 
material with  what  intention  the  steam-engine  was  erected : 
as  much  danger  might  arise  from  a  casual  experiment  as 
from  its  habitual  use.  The  term  '^  introduced  "  means  used 
as  a  steam-engine.  In  Dohson  v.  Sothfhy  (a),  Lord  Tenter- 
den  speaks  of  fire  being  introdixed,  in  contradistinction 
to  its  habitual  use.  Shaw  v.  Rolberds  (&)  was  decided  on 
the  particular  language  of  the  condition.  Here,  in  addi- 
tion to  the  words  "  any  trade  or  business,"  are  inserted 
''  process  or  operation  being  carried  on  not  comprised  in 
the  original  insurance."  In  Pimm  v.  Reid  (c),  the  condi- 
tion referred  solely  to  the  time  when  the  policy  was  effect- 
ed. Barrett  v.  Jermy  (d)  turned  on  the  defective  finding 
of  the  jury.  Whitehead  v.  Price  (e)  and  MayaU  v.  Mit- 
ford(/)  are  different  from  this  case.  In  fact,  none  of 
the  authorities  are  directly  applicable  to  the  construction 
of  this  policy,  although  in  one  sense  they  have  an  import- 
ant bearing  on  it,  since  in  those  cases  there  was  an  ab- 
sence of  the  terms  here  inserted,  and  it  would  seem  that, 

(a)  Moo.  &  M.  90.  (d)  3  Ezch.  535. 

(6)  6  A.  &  E.  75.  (e)  2  C.  M.  &  R  447. 

(c)  6  M.  &  Gr.  1.  (/)  6  A.  &  E.  670. 
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if  similar  words  had  been  there  used,  the  decisions  woiild 

have  been  different  ^lbn 

Our.  adv.  vult.  ». 

Lbwis. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  R — We  are  of  opinion  that  the  rule  in  this  case 
to  enter  a  verdict  for  the  defendant  must  be  made  abso- 
lute. The  question  turns  entirely  on  the  meaning  of  the 
first  and  fourth  conditions  of  insurance  indorsed  on  the 
policy,  which  are  made  the  subject  of  the  first,  second, 
third,  and  fourth  pleas  in  this  action;  and  the  point  to  be 
decided  is,  whether  the  placing  a  small  steam-engine  on 
the  premises,  with  a  boiler  attached,  and  using  it  in  a 
heated  state,  for  the  purpose  of  turning  a  lathe,  not  in  the 
course  of  the  plaintiff's  business  as  a  cabinet-maker,  but 
for  the  purpose  of  ascertaining,  by  experiment,  whether  it 
was  worth  his  while  to  buy  it,  to  be  used  in  that  business, 
avoids  the  policy  under  either  of  those  conditions.  It  ap- 
pears to  have  been  on  the  premises  insured  for  several 
days,  and  then  the  fire  happened,  whether  in  consequence 
of  the  steam-engine  having  been  worked  or  not  is  quite 
immaterial.  The  Chief  Baron  told  the  jury,  that  if  the 
user  was  merely  temporary,  and  by  way  of  experiment,  the 
policy  was  not  avoided  under  either  of  the  conditions;  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a  ver- 
dict on  the  four  pleas,  or  one  of  them,  and  gave  the  plain- 
tiff the  power  of  treating  the  opinion  of  the  Court  as  his 
opinion,  and  tendering  a  bill  of  exceptions,  if  it  should  be 
in  favour  of  the  defendant 

These  conditions  are  to  be  construed  fairly  between  the 
parties,  and  we  must  endeavour  to  ascertain  their  mean- 
ing, by  adopting  the  ordinary  rules  of  construction.  The 
fourth  condition  is  the  most  applicable  to  the  case  of 
the  defendant.  It  provides, — "In  case  of  any  alteration 
being  made  in  a  building  insured,  or  containing  any  pro- 
perty insured,  or  of  any  steam-engine,  stove,  kiln,  fiir- 
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186a  ^  nace,  oven,  or  any  other  description  of  fire-heat  being  in- 
troduced, or  of  any  trade,  business,  process,  or  operation 
being  carried  on,  or  goods  deposited  therein,  not  comprised 
in  the  original  insurance,  or  allowed  by  indorsement  there- 
on, or  the  making  of  any  communication  from  one  build- 
ing to  another,  notice  thereof  must  be  given,  and  every 
such  alteration  must  be  allowed  by  indorsement  on  the 
policy,  and  any  further  premium  which  the  alteration  may 
occasion  must  be  paid;  and,  unless  such  notice  be  duly 
given,  such  premium  paid,  and  such  indorsement  made, 
no  benefit  will  arise  to  the  insured  in  case  of  loss." 

Now  the  clause  in  question  implies,  that  the  simple  in- 
troduction of  a  steam-engine,  without  having  fire  applied 
to  it,  will  not  affect  the  policy;  but  if  used  with  fire-heat, 
it  will;  and  nothing  being  said  about  the  intention  of  the 
parties  as  to  the  particular  use  of  it,  and  as,  if  it  be  used, 
the  danger  is  precisely  the  same,  with  whatever  object  it 
is  used,  it  seems  to  us  that  it  makes  no  difference,  whe- 
ther it  is  used  upon  trial  with  the  intent  of  ascertaining 
whether  it  will  succeed  or  not,  or  as  an  approved  means  of 
carrying  on  the  plaintiff's  business,  nor  does  it  make  any 
difference  that  it  is  used  for  a  longer  or  a  shorter  time.  The 
terms  of  the  conditions  apply  to  the  introduction  of  a 
steam-engine  in  a  heated  state  at  any  time,  without  notice 
to  the  CTompany,  so  as  to  afford  an  opportunity  to  them  to 
ascertain  whether  it  will  increase  the  risk  or  not. 

The  clause  proceeds  to  provide,  that  every  such  aUera- 
tion  must  be  allowed  by  indorsement  on  the  policy,  and 
the  premium  paid,  and,  if  not,  no  benefit  will  arise  to  the 
insured  in  case  of  loss.  The  expression  "  alteration  "  is 
inaccurate;  but  it  obviously  means  to  embrace  all  the  cir- 
cumstances before  mentioned,  though  all  are  not  properly 
speaking  alterations.  This  appears  to  be  the  natural  and 
ordinary  construction  of  this  part  of  the  contract,  and  it 
is  far  from  unreasonable.  In  such  cases,  which  are  un- 
questionably likely  to  increase  the  risk,  the  Company  sti- 
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pulated  for  notice  in  clear  terms,  in  order  that  they  may        I8fi3. 
consider  whether  they  will  continue  their  liability,  and  on 
what  terms. 

There  is  not  a  word  to  confine  the  introduction  of  the 
steam-engine  to  its  intended  use  as  an  instrument  or 
auxiliary  in  carrying  on  the  business  in  the  premises  in- 
sured. If  a  construction  had  already  been  put  on  a  clause 
precisely  similar  in  any  decided  case,  we  should  defer  to 
that  authority.  But  in  truth  there  is  none.  All  the 
cases  upon  this  subject  depend  upon  the  construction  of 
different  instruments,  and  there  is  none  precisely  like  this. 
Indeed,  it  seems  not  improbable,  that  the  terms  of  this 
policy  have  been  adopted,  as  suggested  by  Sir  F.  Thesigery 
to  prevent  the  effect  of  previous  decisions; — ^the  provision 
"that  no  description  of  fire-heat  shall  be  introduced,"  in 
consequence  of  the  ruling  of  Lord  Tenterden  in  Dobson  v. 
Soiheby  (a) ;  and  the  addition  of  "  process  or  operation"  to 
trade  or  business,  to  prevent  the  application  of  that  of 
Shaw  V.  RobberdaQ)).  The  latter  case  is  the  only  one  which 
approaches  the  present.  One  cannot  help  feeling  that  the 
construction  of  the  policy  in  that  case  may  have  been 
somewhat  influenced  by  the  apparent  hardship  of  avoiding 
it,  by  reason  of  the  accidental  and  charitable  use  of  the 
kiln,  the  subject  of  the  insurance.  The  Court  considered 
the  conditions  in  that  case  to  refer  to  alterations  either  in 
the  building  or  the  business,  and  to  those  only.  Here, 
the  introduction  of  steam-engines,  or  any  other  description 
of  fire-heat,  is  specifically  pointed  at,  and  expressly  pro- 
vided for.  If,  in  that  case,  the  condition  had  been  (inter 
alia),  that  no  bark  should  be  dried  in  the  kiln  without 
notice  to  the  Company,  which  would  have  resembled  this 
case,  we  are  far  from  thinking  that  the  Court  could  have 
held,  that  the  drying  which  took  place  did  not  avoid  the 
policy,  by  reason  of  its  being  an  extraordinary  occurrence 
and  an  act  of  charity.   We  are,  therefore,  of  opinion  that  the 

(a)  Moo.  &  M.  90.  (6)  6  A.  &  E.  75. 

VOL.  VIIL  s  s  Excn 
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1863.  defendants  are  entitled  to  our  judgment,  and  that  the  mate- 
rial part  of  the  second  plea  is  proved.  The  averment,  that 
the  introduction  of  the  steam-engine  was  of  a  permanent 
nature,  and  would  have  been  continued  if  the  fire  had  not 
taken  place,  is  quite  immaterial  The  plaintiff  will  have 
the  option  of  putting  the  opinion  of  the  Court  in  the  form 
of  a  direction  by  the  Lord  Chief  Baron,  on  a  bill  of  excep- 
tions. 

Judgment  for  the  defendants. 


^pril  21.  MoBGAN  and  Another  v.  Jonbs. 

The  owner  of  a  ASSUMPSIT  for  monej  had  and  received  for  the  use  of 
gaged  it  as  a      the  plaintiffs. — Plea,  Non  assumpsit 
^%i^^         At  the  trial,  before  Wigktman,  J.,  at  the  last  Cardigan- 
proviso  for  re-    shire  Spring  Assizes,  the  following  facts  appeared: — ^The 

deznption  on  i.        o  «  * ». 

payment  of  the   plaintiffs,  being  the  owners  of  six-sixteenths  of  a  sloop 
m^'iSd  k^.    called  the  "  Mary  Anne,"  in  September,  1849,  mortgaged 
ofioV^*r'***t  ^^^  interest  in  the  vessel  to  the  defendant,  as  a  security 
in  six  months,    for  the  sum  of  £8^    The  mortgage  deed,  which  was  in  the 
not^imying  been  Ordinary  form,  contained  an  absolute  assignment  to  the 
Sme-^SfeL     defendant  of  the  six-sixteenths  of  the  vessel,  with  a  pro- 
that  interest       yiso  for  redemption  on  payment  of  the  principal  money 
able  at  the  rate   and  interest  at  the  rate  of  107.  per  cent,  in  six  months 
.  percent  ^^  ^^  execution  of  the  deed.    There  was  no  provision 
for  payment  of  interest  after  the  expiration  of  the  six 
months.    In  September,  1852,  a  judgment  having  been 
obtained  against  the  plaintiffs  by  another  creditor  in  a 
county  court,  their  interest  in  the  vessel  was  taken  in  ex- 
ecution and  sold,  when  the  defendant  became  the  pur- 
chaser of  it  for  1 162.    The  defendant  claimed  to  retain  out 
of  the  purchase-money  his  debt  of  582.,  together  with  ar- 
rears of  interest  at  the  rate  of  102.  per  cent  up  to  that  pe- 
riod, and  expenses,  amounting  in  the  whole  to  782. 17&  6(i, 
and  he  paid  over  the  balance  of  the  1152.  to  the  coimty 
court  bailiff. 
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It  was  contended,  on  the  part  of  the  plaintiffs,  that  the  18^3. 
defendant  could  not  claim  at  all  events  more  than  62.  per 
cent,  interest  after  the  expiration  of  the  six  months  from 
the  date  of  the  mortgage,  and  consequently  they  were 
entitled  to  recover  the  excess  as  money  received  to  their 
use. 

The  learned  Judge  was  of  opinion  that,  as  the  principal 
was  not  paid  at  the  time  specified,  the  interest  continued 
payable  at  the  same  rate,  and  a  verdict  w%9  found  for  the 
defendant 

Benson  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — From  the  time  of  the  forfeiture  the  defend- 
ant, as  mortgagee,  became  the  absolute  owner  of  the  plain- 
tiffs' interest  in  the  vessel,  and  entitled  to  claim  their 
share  of  the  freight,  and  he  cannot  also  be  entitled  to  102. 
per  cent,  interest.  [Parke,  R — ^It  was  a  sale  of  a  chattel, 
redeemable  on  a  certain  day;  then,  if  the  mortgagors  do 
not  avail  themselves  of  that  provision,  the  same  rate  of 
interest  continues  payable.  It  is  exactly  like  a  mortgage 
of  real  estate,  where  the  mortgagee  becomes  the  legal 
owner.]  The  reservation  of  interest  up  to  a  certain  day 
excludes  the  presumption  of  its  being  payable  after  that 
time.  IMartin,  B. — Price  v.  The  Great  Western  Railway 
Compa/ny  (a)  in  effect  decides  this  case.] 

Per  Cubiah  (6). — ^There  ought  to  be  no  rule. 

Rule  reftised. 

(a)  16M.&W.  244. 
(6)  Pollock,  C.  B.,  Parke,  B.,  PkUt,  K,  and  Martin,  R 


ss2 
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1863. 

May  7.  Semple  t;.  Steinau. 

In  an  action       AsSUMPSIT.— The  declaration  stated  that,  in  consi- 

for  a  breach  of  , 

contract,  in  not  deration  that  the  plaintiff  would  discount  for  the  defend- 

S^^J^^oi^ae*  ant  a  bill  of  exchange  for  1001  drawn  &c.  (describing  the 

Ae^'uinaff^  bill),  the  defendant  agreed  with  the  plaintiff  that,  if  the 

tendered  in  eri-  bill  should  noi  be  paid  at  maturity,  he,  the  defendant, 

lowing  un-  would  pay  to  the  plaintiff  interest  at  the  rate  of  one  shil- 

men^j^ScMed  ^^"^8  '^^  the  pound  per  month,  till  the  whole  should  be  paid. 

*?  ^•if"^  Averment,  that  the  bill  was  not  paid  at  maturity.    Breach, 

defendant :-~  nonpayment  of  the  interest. — Plea,  non  assumpsit, 

tion  of^our™"  -A.t  the  trial,  before  Aldersoriy  B.,  at  the  Middlesex  Sit- 

^  wu'S «-  *^^8s  in  the  present  Term,  it  appeared  that  the  action  was 

change  of  100/.,  brought  to  recover  the  sum  of  501,  for  ten  months'  interest 

on  E.  u.,  dated  ou  the  bill  of  exchange  mentioned  in  the  declaration,  and 

glut  instant,^"  ^^<^^  ^^^  plaintiff  had  discounted  for  the  defendant  un- 

waWe^one  ^q^  ^he  following  agreement,  addressed  to  the  plaintiff, 

date,  I  hereby  and  signed  by  the  defendant: — 

agree,  that  if  "  In  consideration  of  your  discounting  for  me  a  bill  of 

^t"*idafm.  exchange  of  lOOZ.,  drawn  by  Jules  Rochat  on  E.  Upton, 

tority,  to  pay  dated  the  5th  of  August  instant,  payable  at  one  month  af- 

therateof  i«.  ter  date,  I  hereby  undertake  and  agree,  that  if  the  said 

^*  moSt^tiU  ^^  ^»  ^^*  P*^^  ^  maturity,  to  pay  you  interest  at  the 

the  whole  is  j^te  of  one  shilling  in  the  pound  per  month,  till  the  whole 

fully  paid  and      ,^„  ..         ,./•■• 

satisfied:**—      IS  fully  paid  and  satisfied.  ''M.  Steinau." 

HM,  that  the 

agreement  was  rm        i  i     . 

admissible  with-  The  above  agreement  being  unstamped,  it  was  objected, 
the  nibject  mat-  ^^  ^^^  P<^  ^^  ^^^  defendant,  that  it  was  inadmissible  in 
Ae^^it^of  ^'^dence,  inasmuch  as  the  subject-matter  of  it  was  above 
interest  of  less    the  value  of  20i.    The  learned  Judge  received  the  evi- 

ralue  t^*^"  20^. 

dence,  and  a  verdict  was  found  for  the  plaintiff,  leave  be- 
ing reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the  agreement  ought 
to  have  been  stamped. 
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Bramwell  now  moved  accordingly. — The  document  ought         1853. 
to  have  been  stamped  under  the  55  Geo.  3,  c.  184,  Sche- 
dule, Part  1,  tit  "  Agreement"     The  subject  matter  of 
the  agreement  was  not  the  payment  of  interest^  but  the 
discount  of  a  bill  of  exchange  for  lOOi    Suppose  the  docu- 
ment had  been  drawn  up  in  a  synallagmatic  instead  of  a 
unilateral  form  (a),  thus — "  I  agree  to  discount  the  bill  for 
1 001,  and  I  agree  to  pay  interest  at  the  rate  of  101  per 
cent  until  it  is  paid."    It  is  in  effect  a  purchase  of  the 
bill  for  the  considerations  mentioned  in  the  agreement 
[Parke,  B. — In  MuUett  v.  Hutchison  (b)  the  memorandum 
was  "  I  have  in  my  hands  three  bills,  which  amount  to 
120t  10a  6d,  which  I  have  to  get  discounted,  or  return 
on  demand,"  and  that  was  held  not  to  require  a  stamp. 
In  a  subsequent  case  of  Doe  d.  Frankis  v.  Frankis  (c), 
Coleridge,  J.,  e3q)ressed  himself  dissatisfied  with  that  deci- 
sion, but  Lord  Denman  approved  of  it     And  in  the  case 
of  Cox  V.  Bailey  (d),  an  indemnity  given  on  the  withdrawal 
of  a  distress  for  24^  was  admitted  in  evidence  without  a 
stamp,  although  the  sum  sought  to  be  recovered  exceeded 
20Z.    MaHin,  B. — In  Latham  v.  RuUey{e),  a  carrier  gave 
a  memorandum  in  these  terms — "  Received  of  Z.  &  Co.  a 
paper  parcel,  directed  to  Messrs.  H.  B.,  value  260i,  which 
we  agree  to  deliver  to  them  to-morrow,"  and  that  was 
held  not  to  require  a  stamp.]     The  cases  relating  to  wharf- 
ingers and  carriers  are  distinguishable.     In  Chadwick  v. 
SiMa  (/),  an  unstamped  memorandum  by  a  wharfinger  of 
the  receipt  of  goods,  to  be  shipped  in  a  particular  manner, 
was  admitted  in  evidence,  to  shew  the  terms  on  which 
they  were  received,  although  the  value  of  the  goods  was 
above  201,  the  wharfage  being  Us.  6d  only.     But  there 
the  subject  matter  of  the  contract  was  the  wharfage.     So, 

(a)  S6e  Pothier,   Trait6    des  (c)  11  A.  &  E.  792. 
Obligations,  pt  1,  ch.  1,  s.  1,  art.  \d)  6  Scott  N.  R  798. 
2,  8.  9.  (e)  R  &  M.  13. 

(b)  7  B.  &  C.  639.  (/)  R  &  M.  15. 
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1863.  in  the  case  of  a  carrier,  the  question  whether  a  stamp  is 
necessary  does  not  depend  on  the  value  of  the  goods,  but 
on  the  amount  to  be  paid  for  their  carriage.  This  case 
would  have  resembled  those,  if  the  agreement  had  been 
that  the  one  party  would  pay  so  much  in  the  pound  if  the 
other  would  get  the  bill  discounted. 

Pabkb,  B. — I  think  there  ought  to  be  no  rule.  The  point 
turns  on  the  meaning  of  the  Stamp  Act,  55  Geo.  3,  a  184, 
which  imposes  a  duty  on  every  agreement  "where  the 
matter  thereof  shall  be  of  the  value  of  202.  or  upwards, 
whether  the  same  shall  be  only  evidence  of  a  contract  or 
obligatory  upon  the  parties;"  and  the  question  is,  whether 
this  agreement  for  the  discount  of  a  bill  of  exchange  for 
1002.,  in  consideration  of  which  the  defendant  undertakes 
to  pay  52.  a  month  until  it  is  paid,  falls  within  that  clause. 
Now  the  agreement  does  not  bind  the  defendant  to  pay  the 
1002.  secured  by  the  bill,  but  only  to  pay  51.  a  month  on 
an  event  which  might  never  have  happened.  In  addition 
to  the  cases  of  Cluidunck  v.  SiUs  and  Latham  v.  RvJSey 
already  referred  to,  there  is  the  case  of  Baldwin  v.  AUc^ 
ger  (a),  where  the  memorandum  was  "  Mr.  B.  has  left  in 
the  cellar  at&c.  seventy- two  barrels  containing  ale,  which 
I  agree  to  allow  Mr.  R  to  take  from  my  cellar  at  any  time 
within  three  months  from  this  date  by  receiving  one  day's 
notice;  and  if  left  in  my  cellar  beyond  that  time,  Mr.  R 
or  Mr.  H.,  or  whom  it  may  concern,  to  pay  rent  or  ware- 
house room  for  the  same;''  and  it  was  held  that,  as  the 
rent  did  not  amount  to  202.,  although  the  value  of  the 
goods  exceeded  that  sum,  no  stamp  was  necessary.  Ac- 
cording to  those  authorities,  the  subject  matter  of  the 
agreement  is  the  thing  to  be  done  by  the  defendant  by 
virtue  of  the  agreement.  Here  it  is  to  pay  62.  a  month 
upon  a  certain  event.     It  would  be  inconsistent  with 

(a)  13  M.  t&  W.  365. 
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those  decisions  to  hold  that  this  document  ought  to  be        1863. 
stamped.  ^sl^ 


Platt,  R — ^The  subject  matter  of  the  agreement  is  the 
interest  to  be  paid  by  the  one  party  to  the  other. 

Mabtik,  B. — ^I  am  of  the  same  opinion.  The  cases  esta- 
blish that  the  subject  matter  of  the  contract  is  the  thing 
to  be  done  by  the  defendant  Whether  right  or  wrong, 
the  decisions  are  to  that  effect  We  are  then  to  consider 
what  the  defendant  really  agreed  to  do;  and  that  was,  to 
pay  a  monthly  sum  less  than  201 

Rule  refused. 


Stsinau. 


Steele  v.  Williams.  if^y  7. 

Action  for  money  had  and  received  for  the  use  of  the  The  plaintiff 
plaintiff. — Plea,  never  indebted.  defendant,  a  ^ 

At  the  trial,  before  the  Judge  of  the  Sheriff's  Court  of  ^^nJenyto 
London,  it  appeared  that  the  action  was  brought  by  the  "®*^^  **»« 

_    .         '  ^^  -  i_      ,    n      ,  ,        register-book  of 

plaintiff,  an  attorney,  to  recover  from  the  defendant,  who  burials  and  bap. 
was  the  parish  clerk  of  St  Mary,  Newington,  the  sum  of  thedefendant 
4t  7&  6d,  paid  by  the  plaintiff's  clerk  to  the  defendant,  ^^t^*^^.''*'' 
for  fees  claimed  in  respect  of  searches  made  and  extracts  ca^s,  but  only 
taken  from  the  Register  Book  of  Burials  and  Baptisms  in  tracts.    The 
that  parish.    The  plaintiff's  clerk  applied  at  the  defend-  S^fcKe'^'^ 
ant's  house,  where  the  registers  were  kept,  for  permission  ^®^^  ^«^® 
to  search  them.     He  told  the  defendant  that  he  did  not  he  made  ex- 
want  certificates,  but  only  to  make  extracts.     The  defend-  certifi<»te8. 
ant  said,  the  charge  would  be  the  same,  whether  he  made  J^Jch^'**^^ 

through  four 
years,  and  made  twenty-five  extracts,  for  which  the  defendant  chai^ged  him  38,  6d.  each;  and  he  ac- 
cordingly paid  the  defendant  4L  7s.  6<^: — Held,  first,  that  the  charge  for  extracts  was  illegal,  since 
the  6  £  7  WilL  4,  c.  86,  s.  35,  only  authorises  a  charge  for  a  search,  and  for  a  certified  copy;  secondly, 
that  the  payment  was  not  voluntary,  so  as  to  preclude  the  plaintiff  from  recovering  back  the  excess; 
and  thirdly,  that  the  defendant  was  the  proper  person  to  be  sued. 

Vex  Piatt f  B.,  and  Martin^  D.,  when  money  is  paid  under  an  illegal  demand,  colore  officii,  the  pay- 
ment can  never  be  voluntary. 
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^1863^  extracts  or  had  certificates.  The  plaintiff's  clerk  searched 
through  four  years^  was  engaged  two  hours,  and  took 
twenty-five  extracts,  namely,  twelve  burials  and  thirteen 
baptisms.  He  inquired  of  the  defendant  what  was  his 
charge,  and  the  defendant  replied  Ss.  6cL  for  each  extract, 
amounting  in  the  whole  to  U.  78.  6d,  which  the  plaintiff's 
clerk  then  paid,  and  took  from  the  defendant  the  follow- 
ing receipt: — 

"  St  Mary,  Newington. 
^'  Twenty-five  certificates,  at  Ss.  6d.  each  .    .    .  4£  7&  6clL 
"  Received — ^Wm.  Williams,  Parish  Clerk. 
"Nov.  17,  1852. 

"  Name— Taylor." 

The  defendant  said,  the  charge  was  for  the  rector,  who 
paid  him  la.  3(2.  for  keeping  the  books.  No  mention  was 
made  as  to  the  amount  of  the  charge  before  the  search. 
On  the  same  day  the  plaintiff  sent  to  the  defendant  the 
following  letter: — 

"  Sir, — I  have  to  request  that  you  will  forthwith  repay 
me  4il  78.  6d.,  which  you  have  this  day  compelled  my 
clerk  to  pay  you  for  his  taking  extracts  from  the  parish 
register  of  St.  Mary,  Newington,  otherwise  I  shall  take 
proceedings  for  recovering  the  same,  as  you  had  no  right 
to  make  the  charge.  He  searched  for  four  years,  and  I 
have  no  objection  to  your  retaining  the  usual  charges  for 
searches,  but  no  more.  I  request  your  immediate  atten- 
tion.— I  am,  &c.,  "  A.  R  Steele." 

To  the  above  letter,  the  defendant  returned  the  follow- 
ing answer: — 

"Sir, — ^I  have  to  acknowledge  the  receipt  of  your  letter 
of  the  17th  instant,  relative  to  the  sum  of  U.  7&  Gd.  paid 
by  your  clerk  to  me  for  searches  and  copies  of  entries  in 
the  register  books  of  this  parish;  and  in  answer  have  to 
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state,  that  the  searches  and  copies  were  made  at  your  ^863. 
clerk's  express  wish,  and  that  he  was  not  compelled  to  pay 
for  the  same,  but  voluntarily  paid  the  usual  charges  for 
what  he  obtained.  He  stated,  that  he  wanted  certificates 
of  all  entries  in  the  name  of  Taylor,  between  J  827  and 
1830  inclusive ;  and  when  he  had  searched  found  that  the 
number  of  these  amounted  to  twenty-five,  of  which  he 
made  and  retained  accurate  copies,  which  he  might  have 
had  certified  under  the  hand  of  the  rector  had  he  wished 
it;  but  as  solicitors,  very  firequently,  when  making  ex- 
tracts from  our  registers,  decline  this  on  account  of  saving 
them  expense  when  making  affidavits,  I  was  not  surprised 
at  his  not  requiring  it  In  this  instance  you  may,  how- 
ever, have  the  extracts  certified  by  the  rector,  if  you 
wish  it;  but  as  your  clerk  paid  only  the  usual  charges 
for  what  he  required,  namely,  1&  for  each  search,  and 
2&  6(2.  for  each  certificate,  I  cannot  be  fairly  asked  to 
return  any  part  of  the  amount,  and  must  decline  to  do]so. 
— I  am,  &c.,  "  WiLLUM  Williams,  Parish  Clerk.'' 

It  was  submitted,  on  the  part  of  the  defendant,  first, 
that  the  defendant  was  not  the  proper  party  to  be  sued,  but 
the  action  should  have  been  against  the  rector;  secondly, 
that  the  claim  was  not  illegal;  and  thirdly,  that  the  pay- 
ment was  voluntary.  It  being,  however,  agreed  on  both 
sides,  that  the  question  was  one  of  law  for  the  decision  of 
the  judge,  he  decided  that  the  payment  was  voluntary, 
and  directed  a  verdict  for  the  defendant,  reserving  leave 
for  the  plaintiff  to  move  to  enter  a  verdict  for  4i.  7&  6A, 
or  any  smaller  sum,  if  the  Court  should  be  of  opinion  that 
the  defendant  was  the  proper  party  to  be  sued,  that  the 
demand  was  illegal,  and  the  payment  not  voluntary. 

Willes,  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly; against  which, 

Robinson  shewed  cause. — First,  the  fees  taken  by  the 


628  EXCHBQUBE  SBF0BT8. 

1853.        defendant  were  legal.     The  6  &  7  WilL  4,  c  86,  s.  35  (a) 
enables  persons  to  search  the  register  on  payment  of  a 
certain  fee,  and  to  obtain  a  certified  copj  on  payment  of 
a  higher  fee;  but  there  is  no  provision  for  taking  extracts^ 
and  if  a  party  is  allowed  to  make  them,  the  law  will  imply 
a  contract  on  his  part  to  pay  a  reasonable  sum  for  tliat 
permission.    At  common  law,  a  parson  was  under  no  abso- 
lute obligation  to  furnish  copies  of  a  r^;ist^:  Anony* 
mou8  (6).    The  6  &  7  WilL  3,  c.  6,  s.  24,  required  all  per- 
sons in  holy  orders  to  keep  registers,  and  to  allow  persons 
concerned  to  view  the  same  without  fee  or  reward.    The 
62  GrGO.  S,  c.  146,  for  the  better  regulating  and  preserving 
of  parish  registers,  by  section  5,  requires  register  books  to 
be  kept  by  the  officiating  minister  for  the  inspection  of 
persons  desirous  to  make  search  therein,  or  to  obtain 
copies  from  the  same,  and  the  16th  section  expressly  pro- 
vides, ^'  that  all  the  due  legal  and  accustomed  fees''  for 
giving  copies  shall  remain.    There  is  no  evidence  that  the 
sum  demanded  was  not  the  legal  and  accustomed  fee;  and 
as  the  right  to  search  under  the  6  &  7  WilL  4,  a  86,  does 
not  include  a  right  to  take  extracts,  the  defendant  was 
justified  in  claiming  it — Secondly,  the  money  was  paid 
voluntarily,  and  with  a  full  knowledge  of  the  law  and 
facts,  and  therefore  cannot  be  recovered  back:  Addison 
on  Contracts,  p.  76,  3rd  ed.    If  a  party  be  induced  to  pur- 
chase an  article  by  fraudulent  misrepresentations  of  the 

(a)  Enacts,  '^  That  every  rector,  or  entries  in  the  same,  on  pay- 
vicar,  or  curate,  and  every  regiEh  ment  of  the  fee  hereinafter  men- 
trap,  registering  oflScer,  and  se-  tioned  (that  is  to  say),  for  every 
cretary,  who  shall  have  the  keep-  .  search  extending  over  a  period 
ing  for  the  time  being  of  any  re-  not  more  than  one  year,  the  sum 
gister  book  of  births,  deaths,  or  of  one  shilling,  and  sixpence  ad- 
marriages,  shall  at  all  reasonable  ditional  for  every  additional  year, 
times  allow  searches  to  be  made  and  the  sum  of  two  ahillings  and 
of  any  register  book  in  his  keep-  sixpence  for  every  single  certi- 
ing,  and  ^all  give  a  copy,  certi-  ficate/' 
fied  under  his  hand,  of  any  entry  {b)  2  Barnard.  269. 
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seller  respecting  it,  and  after  discoTering  the  fraud  con-  ^^^ 
tinue  to  deal  with  the  article  as  his  own,  he  cannot  re- 
cover back  the  money  from  the  seller:  Campbell  v.  Flemr 
ing  (a).  \MarHn,  B. — ^The  case  of  Morgan  v.  Palmer  (b) 
shews,  that  if  a  person  illegally  claims  a  fee  colore  officii^ 
the  payment  is  not  voluntary  so  as  to  preclude  the  party 
from  recovering  it  back.]  That  case  is  distinguishable, 
for  there  the  plaintiff  was  compelled  to  pay  the  fee  in 
order  to  obtain  his  license  as  a  publican,  here  the  money 
was  not  paid  until  after  the  extracts  were  made.  Again, 
in  Dew  v.  Parsons  (o),  where  a  sheriff  claimed. a  larger  fee 
than  he  was  by  law  entitled  to,  the  attorney  had  paid  the 
money  in  ignorance  of  the  law.  If  the  plaintiff's  clerk 
had  remonstrated  against  the  charge,  non  constat  but  it 
would  have  been  abandoned  IMartin,  B. — If  a  statute 
prescribes  certain  fees  for  certain  services,  and  a  party, 
assuming  to  act  under  it,  insists  upon  having  more,  the 
payment  cannot  be  said  to  be  voluntary.] — Thirdly,  the 
defendant  is  not  the  proper  party  to  be  sued.  The  action 
should  have  been  brought  against  the  rector,  not  against 
the  defendant,  who  is  a  mere  servant  of  the  rector.  [Parke, 
B. — ^The  defendant  obtained  the  money  by  an  improper 
exercise  of  his  power  as  parish  clerk;  that  is  an  ill^al 
act,  and  therefore  he  must  refund.  The  rule  of  law,  that 
if  money  be  paid  to  a  known  agent  for  the  use  of  his  prin- 
cipal, the  agent  cannot  be  sued  for  it,  only  applies  to  vo- 
luntary payments  of  legal  fees,  as  in  Sadler  v.  Evans  (d). 
An  action  lies  against  a  bailiff  who  takes  an  illegal  fee, 
notwithstanding  he  has  paid  it  over:  Snowdon  v.  Davis  (6).] 
There  the  bailiff,  under  colour  of  his  warrant,  extorted  a 
larger  fee  than  he  was  entitled  to,  and  therefore  was  liable 
to  refund  the  excess.    Rex  v.  Higgins  (/)  is  scarcely  an 


(a)  1  A.  &  E.  40.  (cO  4  Buir.  1985. 

(6)  2  B.  &  C.  729.  («)  1  Taunt  369. 

(c)  2  B.  &  Aid  663.  (/)  4  Car.  &  P.  247. 
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1853.        authority  on  the  point,  since  that  was  the  case  of  an  in- 
Stbble       dictment 


Williams. 


WiUes  appeared  to  argue  in  support  of  the  rule,  but 
not  called  upon. 

Parke,  B. — The  judge  of  the  Sheriff's  Court  decided 
the  matter  of  law,  and  left  it  to  us  to  say  whether  or  not 
his  decision  is  right.     I  think  that,  upon  the  true  constmc- 
tion  of  the  evidence,  the  payment  in  this  case  was  not 
Yolimtary,  because,  in  effect,  the  defendant  told  the  plain- 
tiff's clerk,  that  if  he  did  not  pay  for  Certificates  when  he 
wanted  to  make  extracts,  he  should  not  be  permitted  to 
search.    The  clerk  had  a  perfect  right,  at  all  events,  to 
search,  and  during  that  time  to  make  himself  master,  as 
he  best  could,  of  the  contents  of  the  books;  and  the  de- 
fendant, in  whose  custody  they  were,  could  not,  becanse 
the  clerk  wanted  to  make  extracts,  insist  on  his  having 
certificates  with  the  signature  of  the  minister.    For  one 
shilling  he  would  be  entitled  to  look  at  all  the  names  in 
a  particular  year.    He  would  have  no  right  to  remain  an 
unreasonable  time  looking  at  the  book,  nor  probably  to 
require  the  parish  clerk  to  put  it  in  his  hands,  for  it  is  the 
duty  of  the  latter  to  superintend  the  search,  and  keep 
a  control  over  the  book.    But  if  a  person  insists  upon 
himself  taking  a  copy,  that  is  a  different  matter;  the  sta- 
tute only  provides  for  a  certificate  with  the  name  of  the 
minister,  and  for  that  he  must  pay  an  additional  fee.    It 
was,  therefore,  an  illegal  act  on  the  part  of  the  defendant 
to  insist  that  the  plaintiff  should  pay  S^.  6d  for  each  en- 
try of  which  he  might  choose  to  make  an  extract     I  also 
think  that  the  defendant  is  the  proper  party  to  be  sued. 
The  doctrine  laid  down  in  Sadler  v.  Evans  only  applies 
to  the  legal  receipt  of  fees.    But  the  case  of  Snowdan  v. 
Davis  shews,  that  if  a  person  acting  for  another  insists  on 
the  payment  of  money  on  an  illegal  ground,  he  is  the  party 


EASTER  TERM,    16  YIGT.  631 

* 

to  be  sued  for  it.  Therefore,  in  the  first  place,  I  think  ^863 
that  there  is  evidence  that  this  payment  was  not  volun- 
tary, but  necessary  for  the  exercise  of  a  legal  right;  and 
further,  I  by  no  means  pledge  myself  to  say  that  the  de- 
fendant would  not  have  been  guilty  of  extortion  in  insist- 
ing upon  it,  even  without  that  species  of  duress,  viz.  the 
refusal  to  allow  the  party  to  exercise  his  legal  right,  but 
colore  officiL  Dew  v.  Parsons  certainly  goes  to  that  ex- 
tent But  it  is  not  necessary  to  decide  this  case  on  that 
ground.  The  rule  will,  therefore,  be  absolute  to  enter  a 
verdict  for  the  plaintiff  for  the  sum  of  3Z.  lis.  6d 

Platt,  B. — ^I  am  also  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  plaintiff.  Under  the  6  &  7  Will.  4, 
c.  86,  &  35,  there  are  only  two  things  in  respect  of  which 
the  incumbent  is  entitled  to  fees,  namely,  for  a  search  and 
for  a  certified  copy  of  the  register.  A  fee  of  Is,  is  allow- 
ed for  a  search  throughout  the  whole  period  of  the  first 
year,  and  ]&  Qd,  for  every  additional  year.  Those  are  all 
the  fees  demandable  in  respect  of  a  search.  With  regard 
to  taking  extracts,  no  fee  is  mentioned,  and  the  incum- 
bent has  no  right  to  tax  any  one  for  so  doing.  But,  inas- 
much as  before  the  search  began  the  defendant  told  the 
plaintiff's  clerk  that  the  charge  would  be  the  same  whe- 
ther he  made  extracts  or  had  certified  copies,  and  under 
that  pressure  the  extracts  were  obtained,  and  it  would 
have  been  most  dishonourable  for  the  party,  after  having 
got  the  extracts,  to  refuse  to  pay,  the  money  so  obtained 
may  be  recovered  back.  The  defendant  took  it  at  his  pe- 
ril; he  was  a  public  officer,  and  ought  to  have  been  care- 
ful that  the  sum  demanded  did  not  exceed  the  legal  fee. 
As  to  the  defendant  being  the  proper  person  to  be  sued, 
it  is  almost  useless  to  make  any  observation.  He  was  not 
justified  in  taking'  the  money,  and  is  responsible  for  his 
own  illegal  act. 
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1863.  Mabtin,  R — ^I  am  entirely  of  the  same  opinion.    The 

judge  of  the  Sheriff's  Court  considered  the  particular  ques- 
tion, whether  or  not  this  was  a  voluntary  payment,  and  de* 
cided  that  it  was;  but  he  goes  on  to  state,  that  if  this 
Court  shall  be  of  opinion  that  the  defendant  was  the  pro- 
per party  to  be  sued,  and  that  the  demand  was  ill^al  and 
the  payment  not  voluntary,  we  are  to  give  judgment  ac- 
cordingly. I  am  clearly  of  opinion  that  the  defendant  is 
the  right  person  to  be  sued,  though  he  acted  on  behalf  of 
another,  who  was  the  officer  appointed  under  the  Act  of 
Parliament  Any  person  who  illegally  takes  money  un- 
der colour  of  an  Act  of  Parliament  is  liable  to  be  sued  for 
it,  though  the  money  is  not  to  go  into  his  own  pocket  It 
is  different  from  a  payment  of  money  to  an  agent  for  the 
purpose  of  being  paid  over  to  the  principal,  for  there  the 
payment  is  voluntary.  Here  the  money  was  paid  by  vir- 
tue of  the  office  of  the  rector.  Mr.  Robinson  has  argued, 
that  because  the  Act  of  Parliament  allows  a  fee  for  a 
search  and  for  a  certified  copy,  but  no  fee  is  mentioned  for 
taking  an  extract,  it  is  competent  for  the  parish  clerk  to 
demand  for  it  any  fee  he  pleases.  I  am  clearly  of  opinion 
that  he  is  not  If  a  person  is  authorised  to  receive  money 
by  virtue  of  an  Act  of  Parliament,  it  is  like  a  contract  be- 
tween the  parties,  that  the  sum  allowed  shall  be  all  which 
he  is  to  receive,  and  he  is  as  much  bound  by  the  entirety 
of  what  he  is  authorised  to  take  as  he  would  be  by  the  en- 
tirety of  a  sum  in  a  contract  The  defendant  was  entitled 
to  be  paid  for  a  search  and  for  a  certified  copy,  but  there 
was  no  intermediato  payment  As  to  whether  the  payment 
was  voluntary,  that  has  in  truth  nothing  to  do  with  the 
case.  It  is  the  duty  of  a  person  to  whom  an  Act  of  Par- 
liament gives  fees,  to  receive  what  is  allowed,  and  nothing 
more.  This  is  more  like  the  case  of  money  paid  without 
consideration — ^to  call  it  a  voluntary  payment  is  an  abuse 
of  languaga     If  a  person  who  was  occupied  a  considerable 


BA8TBB  TERM,   16  YIOT. 


633 


time  in  a  search  gave  an  additional  fee  to  the  parish  clerk, 
saying,  "  I  wish  to  make  you  some  compensation  for  your 
time/'  that  would  be  a  voluntary  payment  But  where  a 
party  says,  "  I  charge  you  such  a  sum  by  virtue  of  an  Act 
of  Parliament,''  it  matters  not  whether  the  money  is  paid 
before  or  after  the  service  rendered;  if  he  is  not  entitled 
to  claim  it,  the  money  may  be  recovered  back  (a). 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff  for  S2.  Us.  6d 


1853. 


(b)  The  14  &  15  Vict  c.  99,  s. 
14,  eoBcta,  that  ''Whenever  any 
book  or  any  other  document  is 
of  such  a  public  nature  as  to  be 
admissible  in  evidence  on  its 
mere  production  firom  tiie  pro- 
per custody,  and  no  statute  ex- 
ists which  renders  its  contents 
proveable  by  means  of  a  copy, 
any  copy  thereof  or  extract  there- 
from shall  be  admissible  in  evi- 
dence in  any  court  of  justice,  or 
before  any  person  now  or  here- 
after haying  by  law,  or  by  con- 
sent of  parties,  authority  to  hear, 
receive,  and  examine  evideiooe^ 


provided  it  be  proved  to  be  an 
examined  copy  or  extract^  or  pro- 
vided it  purport  to  be  signed  and 
certified  as  a  true  copy  or  extract 
by  the  officer  to  whose  custody 
the  original  is  intrusted,  and 
which  officer  is  hereby  required 
to  furnish  such  certified  copy  or 
extract  to  any  person  applying 
at  a  reasonable  time  for  the  same, 
upon  payment  of  a  reasonable 
sum  for  the  same,  not  exceeding 
fourpence  for  every  folio  of  ninety 
words.**  See  In  re  HcUfs  EstoOe^ 
oor.  Lords  Justices,  22  L.  J.  177. 
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Apnl  18.  BUCKMASTER  V,  MeIKLBJOHN. 

To  a  dedan-      X  HIS  was  an  action  of  debt    The  declaration  contained 

tion  on  the  .  •  . 

common  counts,  the  common  counts. 

*^^td  a^t*         The  defendant  pleaded  puis  darrein  continuance,  that  "to 

oflf,  and  de-        ^f  on  &c.,  there  were  controversies  between  the  plaintiff 

lirered  particu-  ,,,i,,  i  .t-i  i 

Ian  of  his  set-     and  the  defendant,  not  only  respecting  the  said  seyeral 

pieaT^He  afteiw  matters  in  this  cause  which  were  disputed  by  the  defend- 

7»^,^***:  ant,  but  also  in  and  about  a  certain  contract  for  the  pur- 
drew  this  plea,  '  ^    *^ 

and  pleaded  chase  of  a  Certain  cottage  in  the  agreement  hereinafter 

oontinuance  mentioned  contained ;  and  thereupon  heretofore,  to  wit,  on 

I^La^nSl^  the  12th  of  July,  1852,  it  was  agreed  by  and  between  the 

rersy  between  plaintiff  and  the  defendant,  by  a  certain  agreement  in 

and  himself  writing,  then  respectively  signed  by  them  in  the  words 

mattert  in  ad-  ^^^  figures  following,  viz. — 'Memorandum  of  agreement 

^  Aea**""^  made  this  12th  of  July,  1862,  between  Joseph  Buckmaa- 

that  a  balance  ter,  of  Windsor,  in  the  county  of  Berks,  gentleman,  of  the 

been  struck  be-  One  part,  and  James  Meiklejohn,  of  the  Batchellor's  Arms, 

Sc^timt^thT  ^®^  Windsor  aforesaid,  licensed  victualler,  of  the  other 

plaintiff  ad-  part:  Whereas  the  said  J.  Buckmaster,  in  the  month  of 

mitted  the  set-     ^  ' 

off  pleaded  to  May  last,  Commenced  an  action  m  her  Majesty's  Court  of 

that^t  wM  Exchequer  of  Pleas  against  the  said  J.  Meiklejohn,  to  re- 

u^J'^lt^  cover  the  sum  of  2901  or  thereabouts,  to  which  action  the 

Btrack  should  said  J.  Meiklejohn  pleaded  a  set-off  to  a  large  amount;  and 

staiments,  Ac;  whercas  the  Said  J.  Buckmaster  hereby  admits  the  set-off, 

farther  agreed*  ^^  pleaded  as  aforesaid,  as  well  as  other  sums,  to  be  due  to 

Kit^oMn^^'  *^®  ^^^  '^'  M^^l^j^^tn  for  money  expended  by  the  said  J. 

lease  the  plain-  Meiklejohn  in  and  about  the  erection  of  a  certain  cottage 

biiity  on  a  cer-  at  Winkfield  for  him  the  said  J.  Buckmaster;  and  where- 

Ac^'wafthsi  ^  *^®  ^^^  '^'  Buckmaster  is  desirous  of  abandoning  his 

this  agreement 

was  accepted  by  the  plaintiff  in  satisfiustion  of  his  cause  of  action.  The  plaintiff  replied  that  he 
had  been  induced  to  enter  into  this  agreement  by  fraud: — Held,  that  the  particulars  of  set-off,  de- 
livered with  the  original  plea  of  set>ofl^  and  in  which  particulars  the  statement  of  accounts  differed 
from  the  statement  upon  which  the  agreement  was  founded,  were  admissible  in  evidence  for  the 
purpose  of  explaining  the  plea. 
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contract  for  the  purchase  of  the  piece  of  land  on  which  18^a 
such  cottage  has  been  so  bnijt,  and  also  to  give  up  all  BucKMAima 
right  and  title  to  the  said  cottage  so  built  for  him  as  afore-  ^^^^^^^^ 
said;  and  hath  requested  the  said  J.  Meiklejohn  to  take 
the  same  upon  himself,  and  to  discharge  the  said  J.  Buck- 
master  from  all  claim,  debt,  or  liability  in  respect  thereof; 
which  he  hath  agreed  to  do.  Now,  it  is  hereby  agreed  be- 
tween the  said  parties  hereto,  that  the  said  action  shall  be 
abandoned,  and  all  further  proceedings  discontinued,  and 
that  each  of  the  said  parties  shall  pay  his  own  costs  with 
reference  thereto;  and  that,  inasmuch  as  the  said  J.  Meik- 
lejohn doth  hereby  release  the  said  J.  Buckmaster  from 
all  claim  or  liability  in  respect  of  the  said  land  and  cot- 
tage, there  will  now  be  a  balance  of  1582.  Is.  lOd  due  from 
him  to  the  said  J.  Buckmaster,  which  he  the  said  J.  Meik- 
lejohn doth  hereby  acknowledge  and  admit;  and  which 
sum  the  said  J.  Buckmaster  agrees  to  receive  by  the  fol- 
lowing instalments,  viz.  the  sum  of  253Z.  at  the  time  of  the 
signing  of  this  agreement,  the  further  sum  of  252.  on  the 
1st  of  November  next,  and  the  like  sum  of  25L  on  the  Ist 
day  of  the  months  of  February,  May,  August,  and  Novem- 
ber in  the  year  1853,  and  the  balance  of  the  said  sum  of 
158Z.  Is,  lOd.  on  the  1st  of  February,  1854;  but  it  is  dis- 
tinctly understood  and  agreed  between  the  said  parties, 
that  the  present  agreement  is  not  to  be  construed  into  an 
admission  that  there  was  anjrthing  due  from  the  said  J. 
Meiklejohn  to  the  said  J.  Buckmaster  upon  the  action  so 
brought  as  aforesaid;  and  that  such  balance  is  only  occa- 
sioned by  the  said  J.  Meiklejohn  having  taken  upon  him- 
self the  land  and  house  which  was  to  have  been  the  pro- 
perty of  the  said  J.  Buckmaster:  And  it  is  finally  agreed 
between  the  said  parties,  that  this  present  agreement  is  a 
settlement  of  all  accounts  between  the  said  parties  up  to 
the  present  time,  and  may  be  given  in  evidence  as  a  bar 
to  any  action  or  proceeding  by  either  of  the  said  parties 
against  the  other  of  them,  save  and  except  the  sums  here- 

VOL.  VIII.  T  T  BXCH. 
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1853.  inbefore  mentioned  and  agreed  to  be  paid  by  the  said  J. 
Meiklejohn  to  the  said  J.  Buckmaster.  As  witness"  &c. 
The  plea  then  proceeded  to  state  that  the  defendant,  at 
the  time  of  signing  the  agreement,  paid  the  plaintiff  the 
sum  of  23Z.  first  within  mentioned;  and  that  the  defend- 
ant entered  into  the  said  agreement,  and  paid  the  said 
sum  in  manner  aforesaid,  in  full  satisfaction  and  dis- 
charge of  the  causes  of  action  in  the  declaration  mention- 
ed; and  the  plaintiff  then  accepted  such  agreement  in  such 
full  satisfaction  and  discharge 

To  this  plea  the  plaintiff  replied,  that  he  was  induced  to 
enter  and  did  enter  into  the  said  agreement  by  the  fraud 
and  misrepresentation  of  the  defendant 

At  the  trial,  before  WiUiama,  J.,  at  the  last  Berkshire 
Assizes,  the  agreement  and  settlement  of  accounts,  upon 
which  the  plea  was  founded,  was  produced.  It  however 
appeared,  that  the  transactions  took  place  at  the  office  of 
the  defendant's  attorney,  in  the  presence  of  the  plaintiff 
and  the  defendant  and  of  their  wives,  but  in  the  absence  of 
the  plaintiff's  attorney.  It  further  appeared,  that  the  de- 
fendant had,  in  the  first  instance,  pleaded  the  general  issue 
and  a  plea  of  set-off  to  the  present  action;  but  that  he  had 
withdrawn  these  pleas  shortly  before  the  commission  day 
for  the  Summer  Assizes  of  1852,  for  which  notice  of  trial 
had  been  originally  given;  and  that  he  had  then  pleaded 
the  above  plea  puis  darrein  continuance.  The  plaintiff's 
counsel,  for  the  purpose  of  shewing  that  the  transaction  up- 
on which  the  plea  was  founded  was  a  fraud  upon  the  plain- 
tiff, tendered  in  evidence  the  particulars  of  set-off,  which 
had  been  delivered  with  the  plea  of  set-off;  by  which  it 
appeared,  that  a  certain  item,  which  was  placed  therein  to 
the  plaintiff's  credit,  had  been  placed  to  his  debit  in  the 
statement  of  the  accounts  by  which  the  balance  agreed  to 
be  paid  was  ascertained,  when  the  arrangement  on  the 
12th  of  July  had  been  come  to.  The  defendant's  counsel 
objected  to  the  reception  of  this  evidence;  but  the  learned 
Judge  admitted  it.  The  plaintiff  obtained  a  verdict  for  1 601. 


V. 
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AUen,  Serjt,  now  moved  for  a  rule  nisi  for  a  new  trial,  1853. 
on  the  ground  that  this  evidence  had  been  improperiy  ad-  BucKMABTxa 
mitted. — The  particulars  of  set-off  were  not  admissible. 
They  formed  no  part  of  the  record,  the  plea  of  set-off  hav- 
ing been  removed  from  the  record;  and  even  if  that  plea 
had  been  left,  these  particulars  ought  not  to  have  been  ad- 
mitted In  Burkttt  v.  Blanshard  (a),  it  was  held  that  the 
plaintiff  was  not  entitled  to  use  the  defendant's  particu- 
lars of  set-off,  for  the  purpose  of  taking  an  item  out  of  the 
Statute  of  Limitations.  [Aldersan,  B. — ^The  plaintiff  of- 
fered these  particulars  in  evidence  with  a  view  to  shew 
.  that  the  statement  in  the  inducement  of  this  plea,  that 
the  account  was  correct,  was  in  fact  false.  That  was  some 
evidence  for  the  jury,  by  which  they  might  or  might  not 
believe  that  the  plaintiff  was  induced  to  enter  into  the  ar- 
rangement by  the  firaud  of  the  defendant]  The  particu- 
lars of  set-off  cannot  be  used  as  an  admission  of  an  item 
of  the  plaintiff's  demand,  so  as  to  dispense  with  the  neces- 
sity of  the  plaintiff's  proving  it:  MtUer  v.  Johnson  (6), 
Harinffton  v.  Macmorris  (c). 

Parke,  R — ^This  was  clearly  legitimate  evidence  as  a 
key  to  and  for  the  purpose  of  explaining  the  plea.  In 
point  of  law,  pleadings  are  not  admissions,  but  are  merely 
the  statement  of  the  case,  which  the  party  wishes  to  raise 
for  the  opinion  of  the  jury.  This  was  fully  explained  in 
Boileau  v.  Rudin  (d\  where  this  question  underwent  much 
consideration.  This  evidence  was  admissible  simply  on 
the  ground  that  it  went  in  explanation  of  the  plea.  Upon 
this  point,  therefore,  there  ought  to  be  no  rule. 

Alderson,  R,  and  Martin,  B.,  concurred. 

Rule  refused. 

(a)  8  Exch.  89.  (c)  6  Taunt  228. 

Q))  2  Esp.  602.  \d)  2  Exch.  665. 

T  T  2 
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Meeus  V.  Thbllttssoh. 

X  HIS  was  an  action  brought  by  the  plaintiff,  as  the  go- 
vernor of  a  certain  Belgian  Society,  called  "  The  Society 
General  for  encouraging  the  National  Industry,  established 
at  Brussels,'"  upon  a  judgment  recovered  against  the  de- 
fendant in  the  Court  of  the  Tribunal  of  Commerce  at 
Brussels,  to  wit,  on  the  27th  of  July,  1843. 

The  defendant  pleaded,  fifthly,  that  the  said  action,  to 
wit,  in  the  Tribunal  of  Commerce,  in  the  declaration  men- 
tioned, was  an  action  commenced  according  to  the  laws 
then  and  still  in  force  in  the  said  kingdom  of  Belgium, 
by  process  or  summons ;  and  that  the  defendant  was  not,  at 
the  time  of  the  commencement  thereof,  or  at  any  time 
afterwards,  up  to  and  after  the  time  of  the  recovery  of  the 
Mrred  with  any  ^^{^  judgment,  resident  or  domiciled  within  the  jurisdic- 

summons;  nor    tiou  of  the  said  court,  to  wit,  the  said  Tribunal  of  Corn- 
did  he  appear 
in  the  action; 
nor  had  he, 
at  any  time  be- 
fore the  said 


To  an  action  on 
a  judgment  re- 
oorered  in  Bel- 
gium in  the 
year  1843,  the 
defendant  plead- 
ed that  he  was 
not  at  any  time 
resident  or  do- 
miciled within 
the  jurisdiction 
of  the  Court 
wherein  the 
judgment  was 
recorered;  nor 
was  he  a  natire 
of  Belgium; 
and  that  he  was 
not,  at  any  time 
before  the  re- 
covery of  the 
said  judgment, 


merce,  nor  had  he  during  all  that  time,  or  any  part  there- 
of, any  property  there,  nor  is  nor  was  he  a  native  of  Bel- 
gium ;  and  that  he  was  not,  at  any  time  before  the  recovery 

recovery,  any  .    ,  .  ,  .     ■•  -i      •  i 

notice  of  or  any  of  the  said  judgment,  served  with  any  process  or  summons 
fe^ng'hunseif  ^^  ttc  Said  action,  nor  did  he  appear  to  or  in  the  said  ac- 
from  the  M,id      ^j^j^   j^^y  j^^^  jjg   ^f^  ^jjj  ^{^q  before  the  recovery  of  the 

action.     Repli-  '  '  ^  "^  •' 

cation,  that  the  said  judgment,  any  notice  or  knowledge  of  any  process  or 
founded* upo"a  summous,  or  of  any  proceeding  in  the  said  action,  or  any 
S^^uffiT'  ™®a.^8  ^^  opportunity  of  defending  himself  therein  or 
gium,  according  therefrom.     . 

to  the  laws 
in  force  in 
that  country, 

and  accepted  by  the  defendant,  payable  at  the  house  of  one  M.  de  W.,  at  Bruges,  in  Belgiom;  and 
that,  at  the  time  of  the  acceptance,  the  defendant  resided  in  Belgium,  at  the  said  house,  which  was 
the  defendant's  hist  domicile  and  residence  there;  and  that,  by  the  law  of  Belgium,  where  a  hill  is 
accepted,  payable  at  a  particular  place,  such  phice  may,  for  all  purposes,  and  in  all  actions  relatui^ 
to  such  bill,  be  deemed  the  elected  domicile  of  such  acceptor;  and  further,  that  the  summons  by  whkfa 
the  action  was  commenced  was  duly  served  upon  the  defendant  at  the  above-mentioned  house;  and 
that,  by  the  Uiw  of  Belgium,  such  service  is  good  and  sufficient  to  give  the  court  jurisdiction;  and 
that  the  issuing  of  the  process,  the  service  of  the  summons,  and  the  proceedings  in  the  action  were 
in  accordance  with  the  bw  of  Belgium;  and,  according  to  such  bw,  the  judgment  is  valid  and  bind- 
ing on  the  defendant: — Held,  on  demurrer,  that  the  replication  was  bad,  for  not  stating  what  the 
law  of  Bel^um  was  at  the  time  of  the  acceptance  of  the  bill  of  exchange. 
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Replication,  that  the  said  judgment  in  the  declaration  1853. 
mentioned  was  founded  upon  the  following  cause  of  ac- 
tion, viz.  a  bill  of  exchange,  drawn  in  the  kingdom  of 
Belgium,  according  to  the  laws  in  force  in  the  said  king- 
dom, by  one  Augustin  Malech  de  Werthenfels,  and  directed 
to  the  defendant,  and  whereby  the  defendant  was  directed 
to  pay  the  sum  of  22,800  francs  to  the  order  of  the  said 
drawer,  and  which  said  bill  was  in  the  said  kingdom  of 
Belgium,  and  according  to  the  laws  there  in  force,  accepted 
by  the  defendant,  and  made  payable  by  him  at  a  certain 
place  in  the  said  kingdom,  to  wit,  at  the  house  of  Mr.  Van 
Wymelbeke  Vercanteren,  at  Bruges,  in  the  said  kingdom. 
And  the  said  bill  was  duly  indorsed  to  the  said  society, 
and  was  not  paid.  And  the  plaintiff  says,  that  the  de- 
fendant, at  the  time  of  his  accepting  the  said  bill,  resided 
in  the  said  kingdom  of  Belgium,  to  wit,  at  the  said  house 
of  Mr.  Van  Wymelbeke  Vercanteren,  and  such  house  was 
the  last  domicile  and  residence  of  the  defendant  in  Bel- 
gium. And  the  plaintiff  says  that,  by  the  law  of  Belgium, 
where  a  bill  is  accepted  payable  at  a  particular  place,  such 
place  may  for  all  purposes,  and  in  all  actions  relating  to 
such  bill,  be  deemed  the  elected  domicile  of  such  acceptor. 
And  the  plaintiff  says,  that  the  said  process  or  summons 
in  the  fifth  plea  mentioned,  by  which  the  said  action  was 
commenced,  was  duly  served  upon  the  defendant  at  the 
said  above-mentioned  house  and  place  where  the  said  bill 
was  payable,  the  same  being  such  residence  and  domicile 
of  the  defendant  as  aforesaid,  by  leaving  and  delivering 
the  same  at  such  house  for  him.  And  the  plaintiff  says, 
that  by  the  law  of  Belgium,  and  the  practice  of  the  said 
Court  in  which  the  said  judgment  was  pronounced,  in  an 
action  against  the  acceptor  of  a  bill  of  exchange  made 
payable  at  a  particular  place,  leaving  and  delivering  the 
process  or  summons  by  which  such  action  is  commenced 
at  such  place,  or  at  the  last  residence  or  domicile  of  such 
acceptor,  is  ^ood  service  of  such  process  or  summons,  in 


640  EXGHEQUE&  BEP0BT8. 

1863.  order  to  found  the  jurisdiction  of  such  Court,  and  to  enable 
it  to  pronounce  a  valid  judgment  in  such  action.  And 
the  plaintiff  says,  that  the  issuing  of  the  said  process  or 
summons  in  the  said  court,  and  the  summoning  of  the  de- 
fendant, and  the  proceedings  in  the  said  action,  were  in 
all  things  in  accordance  with  the  law  of  Belgium  and  the 
practice  of  the  said  court,  and  according  to  such  law  and 
practice  the  said  judgment  is  good,  valid,  and  binding 
upon  the  defendant  and  the  said  society. 
Demurrer,  and  joinder. 

Willea  in  support  of  the  demurrer. — ^The  replication  is 
open  to  the  substantial  objection,  that  it  does  not  state 
what  the  law  of  Belgium  was  at  the  time  of  the  alleged  ac- 
ceptance of  the  bill  of  exchange,  upon  which  the  foreign 
judgment  is  professed  to  have  been  founded.  That  judg- 
ment appears  by  the  pleadings  to  have  been  recovered 
nearly  ten  years  ago,  and  there  is  no  presumption  that 
the  law  of  that  country  has  continued  unaltered. 

Montague  Smith  contra. — The  objection  is  one  of  form, 
and  is  open  on  special  demurrer  only.  [Parke,  R — ^It 
appears  to  me  to  be  one  of  substance.  Pollock^  C.  R — 
I  am  inclined  to  think  that  the  pleadings  sufficiently  state, 
in  substance,  that  the  law  was  the  same  at  the  time  of 
acceptance  as  it  is  now.  Parke,  B. — ^I  should  rather 
draw  the  conclusion,  that  the  pleader  had  not  ventured 
to  state  that  fact  positively;  and  unless  the  fact  be  so,  the 
replication  cannot  be  supported.] 

Montague  Smitii,  then  applied  to  amend  instanter  under 
the  222nd  section  of  the  Common  Law  Procedure  Act; 
but  to  this  WiUea  objected. 

Per  Curiam  (a). — The  plaintiff  may  amend  his  pleadings 
(a)  FoUocky  C.  B.,  Parke,  B.,  and  Martin,  K 
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upon  the  usual  terms,  viz.  upon  payment  of  costs;  and  he  1863. 
may  intimate  to  the  Court,  upon  the  next  special  paper  "mmus 
day,  whether  he  will  elect  to  do  so ;  otherwise  there  must  be  •• 

TUBLLUSSON. 

Judgment  for  the  defendant  (a), 
(a)  The  plamtifTB  oouiusel,  on  the  day  fixed,  elected  to  amend. 


Bagoe,  Appellant;  Mawbt,  Respondent  May  7. 

X  HIS  was  an  appeal  by  the  plaintiff  against  the  decision  Haif-aryeai's 
of  the  judge  of  the  county  court  of  Norfolk,  held  at  King's  ^  in  «««* 
Lynn.  ^t^f^^ 

^  who  had  pre- 

The  action  was  brought  to  recover  the  sum  of  29t  9«.,  ▼ioiuiy  com- 
under  the  following  particulars  of  demand : — ''To  half-a-  of  bankruptcy, 
year's  rent  due  to  me  up  to  Michaelmas-day,  in  respect  of  putinadisteeai, 
a  mill,  and  land  and  premises  at  Gaywood,  late  in  the  ™^  '^^l 
occupation  of  Robert  Atmore,  a  bankrupt,  28t;  to  cash  the  aaie  of  the 
paid  rent-charge  JZ.  9a;  making  29t  9a"  wheii,^con- 

At  the  trial,  it  appeared  that  Robert  Atmore,  mentioned  JS^SJSf  a 
in  the  particulars,  on  the  5th  of  April,  1847,  became  tenant  creditor  of  the 
from  year  to  year  to  Bagge,  the  appellant,  (the  tenancy  that  he  wai 
being  subject  to  determination  at  th^  end  of  any  year  by  ingi'S  Lnk-  ' 
a  six  months'  notice  to  the  appellant,)  of  a  mill,  cottage,  S?  tenaS^Md 
and  about  ten  acres  of  land,  at  the  jearly  rent  of  60t,  **»»  i»e  thereby 
payable  on  the  6th  of  July,  the  18th  of  October,  the  5th  lord  not  to  sell, 
of  January,  and  the  5th  of  April  in  each  year,  under  a  tohoMTim'!^ 
written  agreement  dated  the  23rd  of  March,  1847.    At-  ^rS^^u^d^* 
more  continued  in  the  occupation  of  the  premises  as  te-  lord  withdrew 
nant  to  the  appellant,  from  the  time  of  entering  into  the  without  obtain- 
agreement  till  the  6th  of  August,  1862,  when  he  clandes-  SSSST^At^ 

that  time  no 
assignee  had  been  appointed;  bnt  the  tenant  was  afterwards  declared  bankrupt,  and  the  creditor  who 
gave  the  above  notice  was  made  assignee.  The  hmdlord  subsequently  distiained  a  second  time  for 
the  same  rent,  but  the  goods  were  sold  under  the  direction  of  the  assignee,  and  the  proceeds  of  the 
sale  were  paid  over  to  him: — HeiULi  that,  as  the  kndlord  had  abandoned  the  first  dutress  without 
any  sufficient  excuse  for  so  doing,  the  second  distress  was  illegal,  and  that  he  could  not  maintain 
an  action  against  the  assignee  to  recorer  the  proceeds  of  the  goods. 
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1853.        tinely  quitted  the  occupation  of  the  premises,  and  fled 
BAOtiitApp.-   ^^^  England,  and  thereby  conunitted  an  act  of  bank- 
Mawby,  Reap,  ruptcy.    No  notice  had  been  given  to  determine  the  ten- 
ancy.   At  the  time  of  his  departure  Atmore  had  a  servant 
of  the  name  of  CSrisp,  who  lived  on  a  part  of  the  demised 
premises;  and  about  the  9th  of  August,  1852,  the  appel- 
lant, hearing  of  his  tenant's  flighty  proceeded  to  the  pre- 
mises, where  he  was"  told  by  Crisp  that  Atmore  had  said 
to  him  that  he  should  return  shortly;  upon  which  the 
appellant  desired  Crisp  not  to  allow  any  one  to  go  upon  the 
premises.    After  this,  the  appellant  finding  that  there  was 
no  chance  of  Atmore's  return,  caused  substantial  repiuTS 
to  be  made  to  the  premises,  and  let  them  to  one  Frost, 
as  tenant  from  year  to  year,  from  the  13th  of  October, 
1852,  on  the  condition  of  his  giving  them  up  upon  any 
claim  being  made  to  them  by  Atmore,  or  by  any  one  claim- 
ing under  him.     The  respondent,  as  assignee  under  a  fiat 
in  bankruptcy,  subsequently  issued  against  Atmore,  let 
the  eddish  of  the  land  to  Frost*    All  the  rent  was  paid  up 
to  Lady-day,  1852.    The  appellant,  previously  to  the  13th 
of  October,  had  paid  the  sum  of  1 1. 98.  for  tithe  rent-charge 
in  respect  of  the  premises.    For  the  sum  of  28^,  being  the 
amount  of  half-a-year's  rent  up  to  the  11th  of  October,  the 
appellant  on  the  12th  of  October,  1852,  distrained  certain 
goods  and  chattels  then  being  upon  the  premises,  and  kept 
possession  of  the  distress  until  the  18th  of  October,  when 
the  goods  and  chattels  distrained  were  advertised  for  sale, 
and  were  then  about  to  be  sold  by  auction.   A  notice  in  writ- 
ing signedby  the  respondent  was  servedupon  the  auctioneer, 
which  was  communicated  by  him  to  the  appellant 
The  notice  was  as  follows: — 

"  The  Bankrupt  Law  Consolidation  Act,  1849. 

"  In  the  Court  of  Bankruptcy. 

*'  In  the  Matter  of  Robert  Atmore,  late  of  Gaywood,  in  the 

county  of  Norfolk,  miller. 

'^  Take  notice,  that  a  j^ctition  for  adjudication  of  bank- 
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ruptcy  was,  on  the  16th  of  October  instant,  filed  in  the  1853. 
Court  of  Bankruptcy,  London,  against  the  above-named  bIoovApp.; 
Kobert  Atmore,  by  me,  the  undersigned  Thomas  Mawby,  Mawbt,  Rmp. 
of  Gay  wood,  in  the  county  of  Norfolk,  fSeurmer,  one  of  the 
creditors  of  the  said  Robert  Atmore  (the  said  Bobert  At- 
more having,  in  the  month  of  August  last,  absconded  from 
his  creditors) ;  and  that  it  is  the  intention  of  me,  the  said 
Thomas  Mawby,  forthwith  to  proceed  in  the  matter  of  the 
said  petition.  This  is  therefore  to  require  you  not  to  sell 
or  otherwise  dispose. of  the  goods,  chattels,  and  effects  now 
being  in  or  about  the  premises  lately  in  the  occupation  of 
the  said  Robert  Atmore,  at  Gay  wood  aforesaid,  or  any  of 
them,  and  which  goods,  chattels,  and  effects  are  adver- 
tised for  sale  by  you  this  day,  and  are  now,  or  lately  were, 
the  property  or  in  the  possession  of  the  said  Robert  At- 
more. And  take  further  notice,  that,  in  the  event  of  your 
selling  or  otherwise  disposing  of  the  said  goods,  chattels, 
and  effects,  or  any  portion  thereof,  you  will  be  held  ac- 
countable for  such  your  wrongful  act 

"Dated  this  18th  of  October,  1862, 

"  Thomas  Mawbt, 

"  Petitioning  creditor." 

The  appellant,  in  consequence  of  having  received  the 
above  notice,  and  in  pursuance  thereof,  and  for  no  other 
reason  whatever,  gave  up  the  possession  of  the  goods  and 
chattels  which  he  had  so  distrained,  and  did  not  sell  them; 
and  the  arrears  of  rent  and  tithe-rent  charge  were  not,  in 
fact,  paid  or  satisfied  by  the  said  distress  On  the  23rd 
of  October,  1852,  Atmore  was  duly  declared  a  bankrupt, 
upon  a  petition  for  adjudication  of  the  bankruptcy,  pre-  ' 
sented  by  the  respondent  on  the  16th  of  October;  and  on 
the  10th  of  November  following^  the  respondent  was  ap- 
pointed the  creditors'  assignee  of  his  estate  and  effects; 
and  the  messenger  of  the  Court  of  Bankruptcy  took  pos- 
session of  the  goods  and  chattels  of  Atmore,  then  being 
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186a        upon  the  premises  in  question.    On  the  16th  of  Noyem- 
BAOtiR,App.;   ^^y  *^^  respondent  verbally  promised  the  appelknt  tbat 
Mawbt,  Resp.  |;he  said  arrears  of  rent  and  tithe-rent  charge  should  be 
paid  on  the  day  after  Atmore's  ^oods  and  chattels  should 
be  sold.    On  the  same  day,  the  aboye-mentioned  sums  of 
28L  and  IL  9s.  being  still  unpaid  to  the  appellant,  in  order 
to  secure  the  payment  of  them,  the  appellant  again  seized 
and  distrained  all  the  goods  and  chattels  which  were  then 
on  the  premises,  for  the  rent  and  tithe-rent  charge  so  due 
and  in  arrear,  of  which  the  respondent  had  notice  on  the 
same  day.    On  the  17th  of  November,  the  goods  and  chat- 
tels so  seized  and  distrained  by  the  appellant  as  last  men- 
tioned, were  advertised  and  about  to  be  sold  by  auction 
by  the  authority  of  the  respondent ;  whereupon,  and  before 
any  sale  thereof,  and  whilst  the  appellant  still  had  pos- 
session of  the  said  goods  and  chattels,  a  notice  was  serred 
upon  the  auctioneer  that  half-a-year's  rent,  up  to  the  pre- 
ceding Michaelmas,  was  then  due  and  owing,  to  the  appel- 
lant.    The  auctioneer  however,  notwithstanding  this  no- 
tice, and  by  the  order  of  the  respondent,  sold  the  whole 
of  the  goods  and  chattels,  and  paid  over  the  proceeds  to 
the  respondent   The  appellant  had  never  received  his  half- 
year's  rent,  or  the  amount  of  the  rent- charge. 

Upon  the  preceding  facts  the  appellant  contended 
that  he  was  entitled  to  judgment,  upon  the  following 
grounds: — 

First,  that  the  second  distress,  made  on  the  16th  of 
November,  1852,  was  a  legal  distress,  and  available  for 
the  said  arrear  of  rent  to  the  appellant  (the  same  being 
less  than  a  year's  rent)  (a);  and  that  the  respondent,  hav- 
ing caused  the  goods  and  chattels  then  distrained  and  in 
the  possession  of  the  appellant  to  be  sold,  and  having  re- 
ceived the  proceeds  of  such  sale  after  he  had  notice  of 
such  second  distress  and  of  the  appellant's  claim  for  rent, 

(a)  See  the  12  &  13  Vict  e.  106,  s.  129. 
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was  legally  liable  to  pay  the  appellant  the  amount  so  due        1863. 
to  him  for  rent  lu^^v; 

Secondly,  that  the  respondent  was  liable  to  pay  the  Mawby^Hwp. 
said  sums  so  due  to  the  appellant  for  rent  and  tithe-rent 
charge,  by  virtue  of  his  promise  to  the  appellant  on  the  16th 
of  November,  1852.  And  thirdly,  that,  under  the  Bankrupt 
Act,  the  appellant  was  entitled  to  recover  the  amount. 

Th6  judge  decided,  first,  that  the  second  distress,  made 
on  the  16th  day  of  November,  1852,  was  illegal;  and  that 
therefore  the  appellant  was  not  entitled  to  recover  upon 
the  first  ground.  Secondly,  that  the  respondent's  promise 
of  the  16th  of  November,  1852,  not  being  in  writing,  was 
not  binding  upon  the  respondent,  and  he  accordingly 
gave  judgment  in  the  respondent's  favour.  The  Judge 
did  not  notice  the  third  point  urged  on  behalf  of  the  ap- 
pellant 

The  judge  also  held,  that  there  was  no  eviction  of 
Atmore  by  the  appeUant  firom  the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  above  statement  of  facts,  the  appellant  was  en- 
titled to  recover  from  the  respondent  the  said  sums  of  282. 
and  IJw  98.,  or  either  of  them*  If  the  Court  should  be  of 
opinion  that  he  was  so  entitled,  the  judgment  was  to  be  en-  . 
tered  for  the  appellant  accordingly;  otherwise  the  judg- 
ment of  the  Court  below  was  to  be  affirmed. 

The  appeal  was  argued  in  the  present  Term  (May  4)  by 

WorUedge  for  the  appellant,  the  plaintiff  in  the  action. 
The  main  question  is,  whether  the  second  distress  was 
legal  It  is  submitted  that,  under  the  circumstances  set 
forth,  it  was.  It  appears  that  the  appellant,  in  conse- 
quence of  the  notice  given  to  him  by  the  respondent,  and 
"  for  no  other  reason  whatever,'*  gave  up  possession  of  the 
goods  first  distrained.  It  may  be  conceded,  that  where  a 
landlord,  of  his  own  free  will,  and  without  any  notice  or 
request  to  do  so  by  the  tenant,  abandons  a  distress,  he 
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1853.        cannot  distrain  again  for  the  same  rent,  and  that  such  an 
BaggbTapp  •  abandonment  precludes  him  from  a  second  distress,  upon 
jkawbt,  nip.  the  principle,  that  the  proceeding  is  vexatious,  and  har- 
asses the  tenant.    But  where  there  has  been  no  abandon- 
ment of  the  distress,  and  the  rent  has  not  been  satisfied, 
the  landlord  may  distrain  for  the  rent  in  arrear.   In  Lear  v. 
Edmonds  (a),  which  was  an  action  for  use  and  occupation, 
the  defendant  pleaded  that  the  plaintiff  took  and  detained 
as  a  distress  goods  of  value  sufficient  to  satisfy  the  same, 
and  it  was  held  that  the  plea  was  bad  for  not  shewing  that 
the  rent  was  satisfied ;  and  Abbott,  J.,  said,  ''If  the  goods 
had  been  relinquished  at  the  request  of  the  party,  then  the 
distress  would  not  operate  as  a  bar/'    Here  the  giving  up 
of  the  possession  of  the  goods  was  solely  in  consequence  of 
the  notice,  which  was  equivalent  to  a  request  by  the  re- 
spondent to  the  landlord  that  he  would  do  so.    Lingham  v. 
Warren  (b)  was  decided  upon  the  authority  of  Lear  v.  Edr 
monda.    In  that  case  a  plea  in  bar  to  an  avowry  for  rent 
was  held  insufficient,  on  the  ground  that  it  did  not  aver 
that  the  rent  was  satisfied  by  the  distress.    These  cases 
were  followed  by  Hudd  v.  Ravenor  (o),  where  a  similar  plea 
was  held  bad.     That  was  also  an  action  of  replevin.    It  is 
therefore  submitted,  that  where  the  landlord,  either  by 
the  false  representation  of  or  by  any  other  means  adopted 
by  his  tenant,  gives  up  possession  of  u  distress,  he  may 
distrain  again  for  the  same  rent.    \PoUocky  C.  B. — Learr, 
Edmonds  was  an  action  for  ttse  and  occupation,  and  the 
plea,  which  stated  that  a  distress  had  been  made  for  the 
rent  claimed  in  the  action,  did  not  aver  that  the  distress 
was  sufficient  to  scUisfy  the  rent;  and  the  plea  was  there- 
fore bad  for  not  containing  such  an  averment    Dallas, 
C.  J.,  in  Lingham  v.  Warren,  appears  to  put  the  actions 
for  use  and  occupation  and  of  replevin  upon  the  same  foot- 

(a)  1  B.  &  Aid.  157.        (b)  2  B.  &  B.  36.        (c)  2  B.  &  B.  662. 
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ing.  Parke,  B. — ^In  Hutckimv.  Chamber8(a),  Lord  Mans-  1863. 
field,  C.  J.,  appears  to  rest  the  case  where  a  second  distress  is  baggb,  App.  j 
allowable  upon  the  right  principle.  He  there  says,  "  Now,  Mawby,  Reap, 
a  man  who  has  an  entire  duty  shall  not  split  the  entire 
sum,  and  distrain  for  part  of  it  at  one  time,  and  for  other 
part  of  it  at  another  time,  and  so  toties  quoties  for  several 
times,  for  that  is  great  oppression ;  and  that  is  the  case  of 
WaUis  V.  Savill  (6),  where  the  second  distress  was  holden 
unjustifiable,  because  both  distresses  were  taken  for  one 
and  the  same  rent;  and  it  was  the  lessor's  folly  that  he 
had  not  taken  %,  sufficient  distress  at  first.  But  if  a  man 
seizes  for  the  whole  of  the  sum  that  is  due  to  him,  and 
only  mistakes  the  value  of  the  goods  seized  (which  may  be 
of  very  uncertain,  or  even  imaginary  value,  as  pictures, 
&c.)>  there  is  no  reason  why  he  should  not  afterwards  com- 
plete his  execution  by  making  a  further  seizure 

And  if  he  does  not  take  the  value  of  the  whole  at  first  (out 
of  tenderness  and  moderation,  perhaps),  there  is  no  reason 
why  he  should  not  complete  it  by  a  second  seizure,  pro- 
vided it  be  for  the  same  sum  due.""]  In  the  later  case  of 
Dawson  v.  Cross  (c),  the  Court  of  Common  Pleas  does  not 
impugn  the  authority  of  Lingham  v.  Warren  and  Htuid  v. 
Bavenor,  although  express  reference  is  made  to  them  in 
the  judgment  of  the  Court  Here  the  landlord  did  not 
abandon  the  distress  wantonly,  and  without  any  probable 
cause.  [Parke,  B. — The  request  to  give  up  the  goods,  if 
the  notice  can  be  considered  in  that  light,  was  not  made 
by  the  tenant  but  by  a  stranger;  and  the  landlord,  being 
frightened  by  an  idle  threat,  itbandoned  the  distress;  and 
the  simple  question  is,  can  he  distrain  again?]  The  party 
who  makes  the  threat  ought  not  to  be  permitted  to  turn 
round  in  an  action  against  him  by  the  landlord,  and  to 
avail  himself  of  it.  [Parke,  B. — The  appellant  has  several 
difficulties  to  contend  against.    Even  upon  the  supposi- 

(a)  I  Burr,  679.         (h)  2  Lutw.  1632.         (c)  1  C.  B.  961. 
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1853.  tion  that  the  second  distress  was  legal,  has  the  appellant 
Bagq^  App.;  ^  shaped  his  claim  as  to  make  it  applicable  to  the  present 
liAWBT.RoBp.  g^^^Q  Qf  facts?  He  conld  not  recoTer  as  for  monej  had 
and  received — ^the  goods  were  in  the  custody  of  the  law, 
and  the  money  was  not  his;  neither  could  the  claim  be 
supported  upon  the  ground  of  a  promise  made  by  the  re- 
spondent to  pay  the  debt  of  another,  as  there  was  no  note 
in  writing  to  satisfy  the  Statute  of  Frauds.  The  true 
nature  of  the  appellant's  claim  is  for  pound-breach,  yiz. 
that  the  respondent  broke  the  pound  which  the  appellant 
had  made  on  the  premises;  for  if  the  second  distress  was 
lawful,  the  auctioneer  had  no  right  to  sell  the  goods  by 
order  of  the  assignee.]  No  objection  was  taken  to  the 
form  of  the  particulars  upon  the  trial  of  the  plaint;  and 
if  there  had  been,  an  amendment  might  have  been  made. 

Clecuby  appeared  to  argue  for  the  respondent;  but  the 
Court  intimated  that  they  were  clearly  of  opinion  that  the 
second  distress  was  illegal:  they  would,  hbwever,  take 
time  before  giving  judgment,  for  the  purpose  of  consider- 
ing the  several  authorities  which  had  been  cited. 

Cur.  adv.  vult 

PjlBKE,  K,  now  said  (after  stating  the  case) : — ^We  are  of 
opinion,  in  the  first  place,  that  if  we  look  to  the  form  of 
the  case,  the  plaintiff  has  not  shaped  the  particulars  of 
his  claim  as  he  ought  to  have  done,  for  the  claim  was 
not  for  rent,  nor  even  for  money  had  and  received,  but  in 
reality  for  pound-breach.  Sut  without  resting  our  judg- 
ment upon  that  ground,  for  we  are  unwilling  to  hold  the 
parties  strictly  to  matters  of  form  in  proceedings  in  the 
County  Court,  we  are  of  opinion  that,  on  the  merits,  the 
learned  judge  decided  the  case  rightly.  The  question  is, 
whether  the  second  distress,  which  was  made  on  the  16th 
of  November,  was  a  lawful  distress.  There  is  nothing  more 
clear  than  this,  that  a  person  cannot  distrain  twice  for  the 
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same  rent ;  for  if  he  has  had  an  opportunity  of  levying  the        1853. 
amount  of  the  first  distress,  it  is  vexatious  in  him  to  levy    baggs,App.; 
the  second,  unless  there  be  some  legal  ground  for  his  MAWBY,Re8p. 
adopting  such  a  course,  as,  for  example,  in  the  instance  put 
by  Lord  Mansfiddy  C.  J.,  in  the  case  referred  to  on  the  argU'- 
ment,  Hvtchins  v.  Chambers  (a).    If  there  has  been  some 
mistake  as  to  the  value  of  the  goods,  and  the  landlord  fairly 
supposed  the  distress  to  be  of  the  proper  value  at  the 
time  of  levying  the  first  distress,  and  he  afterwards  finds 
it  to  be  insufficient,  he  may  then  distrain  for  the  remain- 
der;  or  if  the  tenant  has  done  anything  equivalent  to  say- 
ing, "forbear  to  distrain  now,  and  postpone  your  distress 
to  some  other  time."    In  such  cases  the  landlord  may  dis- 
train a  second  time.    But  if  there  is  a  fair  opportunity, 
and  there  is  no  lawful  or  legal  cause  why  he  should  not 
work  out  the  payment  of  the  rent  by  reason  of  the  first 
distress^  his  duty  is  to  work  it  out  by  the  first  distress, 
and  he  cannot  distrain  again.     The  question  in  such 
case  is  not  whether  he  could  maintain  an  action  for  use 
and  occupation.    One  of  the  cases  cited  is  applicable  to 
that  form  of  proceeding,  as  an  authority  that  a  levy  by  dis- 
tress is  not  a  good  answer  to  that  form  of  action,  unless  it  be 
also  shewn  that  the  distress  satisfied  the  rent    The  prin- 
ciple upon  which,  as  a  general  rule,  a  landlord  cannot  dis- 
train twice  is,  that  he  must  not  vex  his  tenant  by  the  ex- 
ercise upon  two  occasions  of  this  summary  remedy.    The 
question,  therefore,  in  this  case  comes  simply  to  this,  whe- 
ther the  notice  that  was  given  by  the  respondent  (who 
was  merely  the  petitioning  .creditor,  and  had  no  other 
interest  whatever  in  the  property,)  to  the  landlord,  to  de- 
sist from  selling  on  the  first  distress,  was  a  good  cause  or 
excuse  for  his  abstaining  from  exercising  the  power  of  dis- 
tress.   We  are  all  of  opinion  that  it  was  not,  and  that  it 
was  a  mere  idle  threat  which  he  might  and  indeed  ought 

(a)  1  Burr.  579. 
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1863.  to  have  disregarded.  It  cannot  be  said  that  the  first  dis- 
Baggi,  App.;  tress  was  abandoned  by  the  act  of  the  tenant^  for  at  the 
Hawby,  B«Bp.  ^jjjjg  ^Yie  respondent  gave  the  notice  he  had  no  interest 
whatever  in  the  subject-matter,  since  at  that  time  he  had 
not  been  appointed  assignee.  We  consider  the  notice  as  a 
mere  idle  threat  from  a  stranger,  who  had  no  right  to 
interfere  with  the  distress,  and  that  the  landlord  ought  to 
have  proceeded  with  that  distress.  If  he  had  done  so  he 
would  have  worked  out  the  payment  of  the  debt,  there- 
fore he  had  no  right  to  distrain  again;  and  consequently 
we  are  of  opinion,  that  the  learned  judge  was  right  in  de- 
ciding that  the  second  distress  was  illegal 

I  may  add,  that  we  think  that  the  learned  judge  was 
also  right  in  his  judgment  on  the  second  point;  first, 
because  this,  being  clearly  the  debt  of  another  person, 
would  by  law  require  a  note  in  writing;  secondly,  if  there 
had  been  such  a  note  in  writing,  it  would  not  have  been 
sufficient,  as  it  would  not  have  contained  a  good  consider- 
ation. We  are  therefore  of  opinion,  that  the  appeal  must 
be  dismissed,  and  that  the  judgment  of  the  County  Court 
should  be  affirmed  with  costs. 

Judgment  affirmed,  with  costs. 
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Beid  and  Another  t;.  Gardner.  May  9. 

xN  this  case  Alderson,  B.,  had  made  an  order^  dismissing  a  A  < 


summons,  calling  on  the  defendant  to  shew  cause  vfhj  the  ^e  saperior^ 
plaintiffs  should  not  recover  their  costs  of  the  cause.  In  ^^^^  ^^^^ 
the  present  Term,  and  the  plaintiff 

obtained  a  yer- 

Milward  had  obtained  a  rule,  calling  on  tlte  defendant  cepted  the  da- 
to  shew  cause  why  this  order  should  not  be  rescinded,  and  jj^ebruaiy^ 
why  the  Master  should  not  be  at  liberty  to  tax  the  plain-  l??3»^«Plf^' 

^  .f  r-  tiff  applied  for 

tiffs'  costs.     It  appeared  by  the  affidavits,  that  the  action  on  order  for 
was  brought  by  the  plaintiffs  against  the  defendant,  for  the  ukie  vicl 
breach  of  a  contract  made  at  sea.     The  plaintiffs  and  the  J'efendant  hS** 
defendant  both  resided  at  Liverpool;  and  the  plaintiffs,  been  in  the  in- 
who  were  the  owners  of  a  steam-tug,  had  agreed  with  the  abroad  :--^eU, 
defendant  to  tow  his  vessel  into  Liverpool.    The  defend-  J^o^foJ  M«ta 
ant  had  cast  off  the  tow  rope,  and  had  prevented  the  plain-  ^"  ™  *^*' 
tiffs  from  performing  the  contract    The  cause  was  tried  at 
the  Passage  Court  of  Liverpool,  on  the  26th  of  February, 
1852,  when  the  plaintiffs  obtained  a  verdict  for  22.,  which 
they  afterwards  accepted.    At  the  time  of  the  trial,  and  up 
to  the  time  of  the  taking  out  of  the  summons,  the  defendant 
was  abroad.    On  the  26th  of  January,  1853,  the  summons 
was  taken  out  before  Aldersony  B.,  at  Chambers,  for  an  or- 
der to  tax  the  plaintiffs' costs,  under  1 5  &  1 6  Vict  a  54,  s.  4  (a), 

(a)  ^The  13th  section  of  the  13  at   Chambers^   upon  snmmons, 

&  14  Vict  c.  61,  IB  hereby  repeal-  that  such  action  was  brought  for 

ed;  and  in  any  action  in  which  a  cause  in  which  ooncorrentjnria- 

the  plaintiff  shall  not  be  entitied  diction  is  given  to  the  superior 

to  recover  his  costs  by  reason  of  Courts  by  the  128th  section  of 

the  provisions  of  the  11th  section  the  9  &  10  Yict  c.  95,  or  for 

of  such  Act,  whether  there  be  a  which  no  plaint  could  have  been 

verdict  in  such  action  or  not,  if  entered  in  any  such  county  courts, 

the  plaintiff  shall  make  it  appear  or  that  such  action  was  removed 

to  the  satisfiiction  of  the  Court  from  a  county  court  by  cei-tio- 

in  which  such  action  was  brought^  rari,  or  that  there  was  sufficient 

or  to  the  satisfiEiction  of  a  Judge  reason  for  bringing  such  action 
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^853.  ^  which  summons  was  opposed,  and  an  extract  of  the  case 
of  Orchard  v.  Moxsj/w^  referred  to  in  a  legal  publication, 
as  being  a  decision  against  the  application;  and  the  learn- 
ed Judge,  thinking  that  he  was  bound  bj  that  decision, 
on  the  2nd  of  February  dismissed  the  summons. 

Edward  James  shewed  cause  (May  6). — The  question 
is,  whether  a  plaintiff,  who  seeks  for  an  order  to  tax  his 
costfl  under  the  15  &  16  Vict,  a  54,  s.  4,  is  bound  to  make 
the  application  within  a  reasonable  time  after  the  verdict 
has  been  deliyered,  or  whether  he  may  make  the  applica- 
tion at  any  time.  Here  the  plaintiffs  have  allowed  a  period 
of  nearly  a  twelvemonth  to  elapse,  without  any  sufficient 
excuse  for  his  delay.  The  legislature  could  not  have  in- 
tended to  give  a  plaintiff  the  liberty  of  withholding  the 
application  for  an  indefinite  time.  Much  inconvenience 
might  arise  from  such  delay.  Orchard  v.  Mox8y(a)  is  a  de- 
cisive authority,  that  the  plaintiff  is  too  late  in  the  present 
case.  There  an  order  was  made  by  a  Judge  at  Chambers, 
on  the  26th  of  May,  dismissing  a  summons  by  the  plaintiff 
for  costs  under  the  13th  section  of  the  13  &  1 4  Vict,  c  61, 
the  Court  of  Exchequer  having  decided  in  Janes  v.  Har- 
rison (6),  that  that  section  was  permissive,  and  not  impe- 
rative. In  Michaelmas  Vacation,  the  Court  of  Common 
Pleas  decided  in  MaodougaU  v.  Paterson  (c),  that  the  sec- 
tion was  imperative,  and  that  was  followed  in  Crake  v. 
Powell  (d).  The  Court  of  Queen's  Bench  held,  that  an 
application  to  the  Court  for  costs  in  Hilary  Term,  1 852, 
was  too  late.    Lord  Campbell,  C.  J.,  there  said,  '^The 

in  the  Court  in  which  such  a(S  judgment  to  recover  his  costs 

tion  was  bronght,  then  and  in  that  he  wonld  have  had  if  the 

any  of  such  cases  the  Court  in  before-mentioned  Act  of  the  13 

which  such  action  is  brought^  or  &  14  Vict,  a  61,  had  not  been 


the  said  Judge  at  Chambers,  shall 

thereupon,  by  rule  or  order,  di-  (a)  16  Jur.  124. 

rect  that  the  plaintiff  shall  reco-  (6)  6  Exch.  328. 

ver  his  costs,  and  thereupon  the  (c)  11  C.  B,  755. 

plaintiff  shaU   have   the  same  {d)  2  R  &  B.  210. 
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plaintiff  accepted  damages,  resenring,  as  he  might  do,  his  ^  1863. 
right  to  make  an  application  to  this  Court  for  his  costs; 
but  he  must  make  that  application  within  a  reasonable 
time.  The  plaintiff  merely,  on  account  pf  a  different  de- 
cision in  the  Court  of  Common  Pleas  from  that  which  had 
been  given  in  the  Court  of  Exchequer,  asks  us  substantially 
to  reverse  the  judgment  of  the  Judge  at  Chambers.  Very 
inconvenient  consequences  would  follow,  if  we  allowed  this 
application,  because  it  might  be  made  at  any  distance  of 
time,  when  the  defendant  might  be  no  longer  of  ability  to 
pay  the  costs.'"  [Pollock,  C.  R — ^We  must  read  the  judg- 
ment of  the  Lord  Chief  Justice  in  connection  with  the 
facts  of  the  case,  and  I  think  that  he  merely  means  that 
where  a  party  appeals  from  the  decision  of  a  Judge  at 
Chambers,  he  must  come  to  the  Court  promptly;  for  Oole^ 
ridge,  J.,  rests  his  judgment  entirely  upon  that  ground. 
The  defendant  has  not  been  prejudiced  by  the  plaintiffb' 
delay.] — He  also  contended  that  the  contract  was  broken 
on  the  arrival  of  the  defendant's  vessel  at  Liverpool,  and 
therefore  that  the  case  was  not  one  of  concurrent  juris* 
diction.  The  Court,  however,  were  clearly  of  opinion  that 
the  breach  of  contract  was  effected  at  sea  by  the  refusal 
of  the  defendant  to  allow  the  plaintiffs  to  tow  his  vessel 
under  the  contract. 

Milward  appeared  to  support  the  rule,  but  was  stopped 
by  the  Court;  who  intimated  that  they  would  hear  him  on 
some  future  occasion,  if  they  should  think  it  necessary. — 
He  referred  to  Morris  v.  Bosworth  (a),  which  was  then  be- 
fore the  Court  of  Queen's  Bench,  and  to  Aaplin  v.  Black- 
man  (6). 

Cur.  adv.  vult. 

Pa&ke,  B. — In  this  case  the  question  was,  whether  my 
Brother  Alderson  ought  to  have  allowed  the  plaintiffs' 

(a)  Decided  May  9,  2  K&  B.  213.  (b)  7  Exch.  386. 
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1853.  ^^  ^  considerable  time  after  the  cause  had  been  tried 
The  trial  took  place  in  February,  1852,  and  the  applica- 
tion was  not  made  till  January,  1853,  that  is  to  saj,  not 
until  almost  a  year  had  elapsed  It  appeared,  that  the  de- 
fendant had,  during  the  interval,  been  in  Australia.  It 
was  a  case  in  which  the  superior  Courts  had  concurrent 
jurisdiction  with  the  County  Court;  for,  although  both 
parties  resided  within  the  jurisdiction  of  the  County  Court 
at  Liverpool,  still  the  cause  of  action  occurred  at  sea»  and 
consequently  out  of  the  jurisdiction  of  the  County  Court. 
It  is  clearly,  therefore,  a  case  in  which  the  plaintiff  was 
entitled  to  his  costs,  under  the  clause  in  the  County  Court 
Act  relating  to  concurrent  jurisdiction;  and  if  the  Judge 
was  satisfied  there  was  concurrent  jurisdiction,  he  was 
bound  to  make  the  order  for  costs;  but  the  application 
was  resisted,  on  the  ground  that  it  was  too  late.  My  Bro- 
ther Alderson  thought,  that  he  was  bound  to  refuse  the 
application,  in  consequence  of  a  supposed  decision  upon 
the  point  in  a  case  of  Orchard  v.  Moxsy,  where  the  Court 
of  Queen's  Bench  held,  that  an  appeal  from  the  order  of  a 
Judge  must  be  made  within  a  reasonable  time.  We  fully 
concur  in  that  decision.  But  the  present  proceeding  is 
not  an  appeal  from  a  Judge's  order,  but  an  application  by 
the  plaintiffs  for  the  order,  preliminary  to  getting  their  costs 
taxed  We  also  concur  with  the  Queen's  Bench  in  hold- 
ing, that,  although  a  plaintiff  in  his  own  delay  may  wait 
for  eleven  months  or  longer,  which  is  in  mercy  to  the  de- 
fendant, it  is  not,  then,  too  late  for  the  Judge  to  make  the 
order,  if  the  Judge  is  satisfied  that  it  is  a  case  of  concur- 
rent jurisdiction.  The  rule  therefore  must  be  made  ab- 
solute. 

Rule  absolute. 
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Eld  v.  Vebo.  May  9. 

XX  UOH  HILL  had  obtained  a  rule  calling  on  the  plaintiff  Where  &  party 
to  shew  cause  why  the  sum  of  59t  12«.,  deposited  by  the  rested  imdera 
defendant  in  lieu  of  bail  and  paid  into  Court,  should  not  ^^i?Ab!* 
be  paid  out  to  the  assignee  of  the  defendant.  aconding  Debt- 

It  appeared  by  the  a£Sdavits  that  the  defendant  had  I5yict.c.52, 
been  arrested  on  the  9th  of  March,  under  a  warrant  in  iS^a^d!^!)^^^] 
thia  suit  out  of  the  County  Court  of  Lancashire,  under  the  ^biii^LdhildSI^ 
Absconding  Debtors  Act,  14  &  15  Vict  c.  52,  and  that  on  charge  from 
the  day  of  his  arrest  he  had  deposited  with  the  high  bailiff  writ  of  capka, 
of  the  County  Court,  in  lieu  of  baU,  the  amount  indorsed  ^^^e^A^" 
upon  the  warrant,  and  the  additionfd  sum  of  1  Ot  for  costs,  ^  ^  "«»ed, 

need  not  be 

and  that  thereupon  he  had  been  discharged  out  of  custody,  served  upon 
On  the  10th  the  defendant  was  again  arrested  under  ano-  oseisthe  * 


ther  warrant,  at  the  suit  of  other  parties,  and  was  lodged  ^^^tthe'time 
in  prison.     On  the  12th  a  writ  of  summons  and  a  capias  the  capias  u 
were  issued  in  this  action  by  the  plaintiff;  and  on  the  14th  tinues  in  cut-  ' 
the  writ  of  summons  was  delivered  to  the  defendant,  but  Jf/thWwJ^! 
the  writ  of  capias  was  never  served  upon  him.     On  the 
1 7th  the  defendant  petitioned  the  Insolvent  Debtors  Court, 
and  two  days  afterwards  the  vesting  order  was  made.   On 
the  22nd,  the  money,  which  had  been  received  by  the  high 
bailiff  from  the  defendant,  was  handed  over  to  the  sheriff 
of  the  county,  who  paid  it  into  Court     A  summons  had 
been  taken  out  before  AJderaoriy  B.,  at  Chambers,  when 
he  referred  the  matter  to  the  Court. 

Lush  shewed  cause  (May  6). — The  objection  raised  by 
the  defendant  to  these  proceedings  is,  that  he  has  not  been 
served  with  the  writ  of  capias  issued  in  this  action ;  but 
the  necessity  for  service  of  the  writ  does  not  exist  in 
a  case  where  the  defendant  is  not  in  custody  under  the 
warrant    Here  the  defendant  had  obtained  his  discharge 
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V. 

Vkro. 


by  payment  of  the  deposit  in  lieu  of  bail    The  proviso  in 
the  Ist  section  of  the  Act  (a)  expressly  provides,  that 


(a)  The  following  portions  of 
the  Act  were  referred  to  in  the 
argument: — 

Sect  1  contains  the  following 
proviso:  *  Provided  always,  that 
every  creditor  who  shall  cause 
such  warrant  to  issue,  shall  forth- 
with cause  to  be  issued  a  writ  of 
capias,  and  also,  in  cases  where 
no  action  shall  be  pending,  shall, 
before  the  issuing  of  such  writ  of 
capias,  cause  a  writ  of  summons 
to  be  issued  out  of  some  one  of 
the  superior  Courts  of  lawagainst 
such  debtor  or  debtors ;  and  that 
upon  such  capias  all  mandates 
and  warrants  shall  issue  accord- 
ing to  the  practice  now^in  use, 
notwithstanding  that  the  defend- 
ant shall  have  been  arrested  by 
virtue  of  any  warrant  or  war- 
rants granted  by  such  commis- 
sioner or  judge,  and  such  debtor 
or  debtors  shall,  if  in  custody,  be 
served  with  such  writ  of  capias 
within  seven  days  from  the  date 
of  such  warranty  including  the 
day  of  such  date ;  and  thereupon 
such  debtor  or  debtors  shall  be 
considered  and  deemed  to  have 
been  arrested  by  virtue  of  the 
said  writ  of  capias,  and  all  pro- 
ceedings shall  be  had  upon  such 
writ  of  capias  as  if  the  same  had 
been  issued  prior  to  the  issuing 
of  such  warrant,  and  the  arrest 
made  on  such  writ  of  capias,  and 
according  to  the  practice  now 
observed  in  the  said  superior 
Courts  of  law." 

Sect.  5  enacts,  ''It  shall  be 
lawful  for  any  person  arrested 


upon  any  such  warranty  forthwith, 
before  the  issuing  of  the  said 
writ  of  capias,  to  pay  the  debt 
and  costs  which  shall  be  indorsed 
on  such  warrant  to  the  said  mee- 
senger  or  high-bailiff  as  afore- 
said, or  to  enter  into  a  bail  bond 
to  such  messenger  or  high-bai- 
liff, with  two  sufficient  sui^tieB, 
for  the  amount  which  shall  be 
indorsed  on  such  warranty  oon- 
ditioned  to  put  in  special  bail  as 
required  by  the  said  warrant,  or 
to  make  deposit  of  the  sum  in- 
dorsed on  such  wananty  toge- 
ther with  10^.  for  costs;  and 
thereupon  he  shall  be  entitled  to 
be  discharged  from  custody,  and 
such  messenger  or  high-bailiff  ia 
hereby  authorised  to  dischai^ 
such  person  accordingly.** 

Sect  6  enacts,  ''As  soon  as  the 
person,  so  arrested  as  aforesaid, 
has  been  taken  into  custody,  or 
detained  under  the  writ  of  ca- 
pias hereinbefore  mentioned,  the 
force  and  effect  of  the  said  war- 
ranty so  granted  as  aforesaid, 
shall  immediately  cease  and  de- 
termine; and  the  said  sheriff 
shall  hold  the  said  person  under 
or  by  virtue  of  the  said  writ  of 
capias,  in  like  manner  as  if  the 
said  person  had  been  first  ar- 
rested under  and  by  virtue  of 
the  same,  or  in  case  the  person 
80  arrested  shall  have  made  de- 
posit with  the  said  messenger 
or  high-bailiff  as  aforesaid,  or  en- 
tered into  such  bail-bond  as  afore- 
said, then  upon  delivery  to  the 
messenger  or  high-bailiff  respeo- 
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''  such  debtor  shall,  if  in  custody^  be  served  with  such  writ 
of  capias  within  seven  days  from  the  date  of  such  war- 
rani''  The  defendant,  however,  will  rely  upon  the  6th 
section,  which  contains  a  proviso,  that  if  no  writ  of  capias 
be  issued  and  served  within  seven  days  from  the  date  of 
the  warrant,  the  person  arrested  under  the  warrant  shall 
be  entitled  to  be  discharged  from  custody;  or,  in  case  the 
deposit  has  been  made  with,  or  bail-bond  given  to,  the  mes* 
senger  or  high-bailiff,  then  the  deposit  shall  be  returned, 
and  the  bail-bond  given  up  to  be  cancelled.  The  form  of 
the  indorsement  upon  the  warrant,  as  given  in  the  sche- 
dule to  the  Act,  may  be  referred  to  as  shewing  that  the 
defendant  is  to  be  served  with  the  writ  of  capias  only  in 


I8£a 


lively,  by  whom  such  person  was 
arreeted,  of  a  copy  of  the  warrant 
granted  by  the  sheriff  upon  such 
writ  of  capias  as  aforesaid,  the 
said  messenger  or  high-baUiff 
shall  pay  oyer  to  such  sheriff  as 
aforesaid  the  said  deposit,  or  as- 
fflgn  to  the  said  sheriff  such  bail- 
bond  as  aforesaid;  and  the  said 
sheriff  shall  then  hold  the  said 
deposit  or  bail-bond,  and  shall  be 
entitled  to  enforce  the  said  bail- 
bond  in  his  own  name,  or  to  as- 
sign the  same  in  the  same  man- 
ner as  if  the  said  person  had 
been  first  arrested  on  the  said 
writ  of  capias,  and  the  said  de- 
posit had  been  made  or  bail-bond 
entered  into  with  the  said  sheriff: 
Provided  always,  that  the  said 
sheriff  shall  not  be  in  any  manner 
liable  or  answerable  for  any  de- 
fiftult,  misbehaviour,  or  miscar- 
riage of  the  person  to  whom  such 
warrant  was  addressed,  or  of  the 
person  or  persons  making  the 
arrest  under  and  by  virtue  of  the 
said  warrant :  Provided  also,  that 


if  no  writ  of  capias  be  issued  and 
served  within  seven  days  from 
the  date  of  the  said  warrant,  in- 
cluding the  day  of  such  date,  the 
person  arrested  under  such  war- 
rant shall  be  entitled  to  be  dis- 
charged from  custody,  or  in  case 
the  deposit  has  been  made  with, 
or  bail-bond  given  to,  the  said 
messenger  or  high-baiHf^  then 
the  said  deposit  shall  be  return- 
ed, and  the  said  bail-bond  given 
up  to  be  cancelled.** 

Sect  7  enacta,  ''Such  war- 
rant shall  be  indorsed  with  the 
amount  of  debt  and  costs  claun- 
ed  by  the  plaintiff,  in  such  man- 
ner as  writs  of  capias  are  now 
directed  to  be  indorsed;  and,  on 
payment  of  the  amount  so  in- 
dorsed, all  proceedings  shall  be 
stayed,  and  the  person  so  arrest- 
ed be  discharged  from  custody, 
and  he  shall  be  at  liberty  after- 
wards to  tax  the  costs  so  indors- 
ed as  if  he  had  been  arrested 
under  a  writ  of  capias.*' 
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1863.  case  he  is  in  custody;  for  the  second  part  of  the  form,  in 
speaking  of  the  proceedings  upon  his  discharge,  is  silent 
as  to  the  service  of  the  -writ.  The  indorsement,  which  is 
stated  to  be  a  warning  to  the  defendant,  is  as  follows:— 
*' Within  seven  days  of  the  date  of  this  warrant,  including 
the  day  of  such  date,  you  will  be  served  with  a  writ  of 
capias,  and  all  proceedings  will  be  had  upon  the  said  writ 
of  capias  as  if  this  warrant  had  not  issued;  or  you  may 
be  discharged  forthwith  on  depositing  in  the  hands  of  the 
officer,  to  whom  this  warrant  is  directed,  the  sum  of 
and  101  for  costs;  or  on  payment  to  such  officer  of  the 
debt  and  costs  indorsed  on  this  warrant;  or  on  entering 
into  a  bail-bond  to  such  officer,  with  two  sufficient  sureties, 
for  the  amount  indorsed  on  this  warrant^'  The  necessity 
for  the  service  of  the  capias  upon  a  debtor  who  has  ob- 
tained his  discharge  from  custody,  would  often  interpose 
insuperable  impediments  in  the  way  of  the  creditor,  and 
the  service,  if  effected,  would  afford  no  information  what- 
ever to  the  debtor.  In  the  case  where  he  has  made  a  de- 
posit in  lieu  of  bail,  he  might  keep  out  of  the  way  for 
seven  days,  and  might  then  claim  a  return  of  the  deposit 
— He  was  then  stopped  by  the  Court 

H.  Hm,  in  support  of  the  rule. — ^In  the  present  case  the 
difficulty  of  affecting  service  upon  the  defendant  did  not 
exist,  inasmuch  as  he  was  in  custody  during  the  whole 
time  when  the  service  ought  to  have  been  made.  [Po^ 
lock,  C.  B. — ^The  defendant  was  not  in  custody  at  the  suit 
of  the  plaintiff,  who  cannot  be  presumed  to  know  that  his 
debtor  had  been  arrested,  and  that  he  was  in  custody  at  ^ 

the  suit  of  other  parties.]     The  defendant  ought  to  have  | 

an  opportunity  of  ascertaining  at  what  time  he  may  p^t 
in  and  perfect  bail  He  may  obtain  this  information  by 
seeing  the  writ  of  capias.  The  6th  section  expressly  re- 
quires the  writ  to  be  issued  and  served  within  seven  days; 
and  the  3rd  section  enacts  that  "  the  warrant  or  warrants 
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which  shall  be  issued  hj  virtue  of  this  Act^  shall  be  aux-  1863. 
iliary  only  to  the  processes  now  in  use,  and  shall  be  wholly 
void,  and  of  none  effect  whatsoever,  as  a  protection  to  the 
person  on  whose  behalf  such  warrant  shall  have  issued, 
unless  such  writ  of  capias  shall  be  issued  and  served  in 
manner  aforesaid/'  By  the  word  "  service"'  is  to  be  under- 
stood a  personal  service  upon  the  defendant.  In  speak- 
ing of  the  copy  of  the  warrant  which  is  to  be  handed  over 
to  the  messenger  or  high-bailiff  upon  the  payment  over  by 
him  to  the  sheriff  of  the  amount  deposited,  the  words  used 
by  the  legislature  in  the  6th  section  are  '^upon  delivery/* 
The  distinction  between  a  delivery  of  the  copy  of  the 
warrant  and  the  service  of  the  writ  is  remarkable.  It  is 
submitted  that  the  writ  of  capias  ought  at  all  events  to 
be  served  upon  a  defendant  who  is  actually  in  custody. 
This  statute  has  recently  been  introduced  to  the  notice 
of  this  Court  in  Masters  v.  Johnson  (a). 

Cur.  adv.  vult. 

Paekb,  B.,  now  said — This  was  an  application  for  the 
return  of  a  sum  of  money  that  had  been  deposited  in  the 
hands  of  the  sheriff's  officer  by  the  defendant  upon  his  ar- 
rest under  the  Absconding  Debtors  Act,  14  &  J6  Vict  c. 
52.  The  question  sought  to  be  raised  on  the  part  of  the 
defendant  was,  whether,  upon  his  arrest,  and  after  his  hav- 
ing paid  the  deposit  in  lieu  of  bail,  and  obtained  his  dis- 
charge out  of  custody,  the  writ  of  capias  required  by  the 
statute  having  been  duly  issued,  it  was  also  necessary 
that  the  writ  should  be  personally  served  upon  the  defend- 
ant. We  are  clearly  of  opinion  that  it  was  unnecessary. 
Where  the  warrant  is  executed,  and  the  defendant  is 
called  upon  and  pays  the  deposit  provided  for  by  the  sta- 
tute, nothing  more  is  required  beyond  the  subsequent  issue 

(a)  Ante,  p.  63« 
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ie5a  of  the  capias.  That  is  expressly  required  by  the  6th  sec- 
tion, which  provides — [His  Lordship  read  the  proviso,  and 
proceeded:]  The  meaning  of  the  term  ^*  served,''  is  merely 
that  the  writ  shall  be  served  in  the  case  in  which  it  is  re- 
quired by  the  statute,  that  is,  where  the  party  continues 
in  custody,  and  does  not  make  the  deposit,  and  is  also  in 
custody  on  the  same  arrest  in  which  he  was  originally  taken. 
In  such  case  the  capias  must  be  served  upon  him.  But 
the  statute  does  not  require  the  service  where  the  defend- 
ant has  paid  the  debt  and  has  got  out  of  custody,  although 
the  writ  must  be  issued.  In  the  latter  case  it  is  unneces- 
sary to  serve  the  writ,  inasmuch  as  it  would  be  of  no  use 
to  the  party.  Mr.  HiU  contended  that  it  ought  to  be 
served,  that  he  may  know  the  proper  time  for  putting  in 
bail;  but  having  made  the  deposit  according  to  the  sta- 
tute, he  does  not  want  to  know  the  time  for  doing  sa 
We  are  therefore  of  opinion  that  the  rule  must  be  dis- 
charged; but  as  the  case  is  not  free  from  doubt,  and  as 
this  is  the  first  occasion  upon  which  this  question  has 
arisen,  the  rule  will  be  discharged  without  costs. 

Rule  discharged,  without  costs. 
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Attehbobouqh  u  London.  May  6. 

JL/EBT  for  money  lent^  interest,  and  on  accounts  stated.  A  pawnbroker 

Pleas,  first,  never  indebted;  and  secondly,  that  the  claim  the  requisites 

in  the  declaration  was  for  monies  lent  by  the  plaintiff  as  a  brokarTAc^ 

pawnbroker,  in  various]sums,  not  exceeding  10«.  each,  and  ^  *  *^?^'  ^ 

C.  "iff  8.  Dy  by 

for  interest  allowed  by  the  Pawnbrokers  Act,  and  for  such  inBertinginthe 
monies  and  interest  found  to  be  due  upon  accounts  stated;  nndun  be  de^ 
and  that  such  monies  were  so  lent  by  the  plaintiff  to  the  ^^JJJ^  ^gfate- 
defendant,  upon  security  of  goods  taken  by  the  plaintiff  mentoftbe 

DuttterB  speci* 

as  such  pawnbroker  irom  the  defendant,  by  way  of  pawn  fied  in  that  seo- 
and  pledge;  and  that  each  of  those  loans  was  a  transaction  ^^jli^on  be 
within  the  Pawnbrokers  Act,  and  ought  to  have  been  re-  'jcei^e'from 

'  ^  the  pawnor,  al- 

gulated  and  transacted  according  to  that  Act ;  and  that  the  ^o%^  ^^^  in- 
plaintiff  in  each  of  those  transactions  neglected  to  give  fiOse,  proTided 
to  the  defendant^  being  the  person  pawning  the  goods,  any  ^^^4  fi^ 
note  or  memorandum  fairly  and  legibly  written  or  printed,  ■"**  "*  jpao- 
or  in  part  written  and  in  part  printed,  containing  therein 
a  description  of  the  goods  which  the  plaintiff  had  received 
in  pawn,  and  the  sum  of  money  advanced  thereon,  with 
the  day  of  the  month  and  year  on  which,  and  the  name 
and  place  of  abode  of  the  defendant,  who  was  the  person 
by  whom  the  goods  were  pawned,  and  whether  the  de- 
fendant was  a  lodger  or  housekeeper,  by  using  the  letter 
"  L ''  for  lodger,  or  the  letter  "  H  *'  for  housekeeper,  and 
also  the  name  and  place  of  abode  of  the  defendant,  being 
the  owner  of  the  goods,  according  to  the  information  of 
the  defendant  given  to  the  plaintiff  at  the  time  of  such 
pawnings.    The  plaintiff  traversed  this  plea. 

At  the  trial,  before  Aldersorif  R,  at  the  London  Sittings 
in  the  present  Term,  it  appeared  that  the  plaintiff  was  a 
pawnbroker,  and  that  the  defendant  had  been  in  the  habit 
of  pawning  various  articles  with  him  prior  to  the  month 
of  October,  1851 ;  and  that  the  plaintiff  had,  upon  these 
occasions,  made  the  necessary  inquiries  of  the  defendant. 
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and  had  given  the  notes  as  required  by  the  Pawnbrokers 
Act,  39  &  40  Geo.  3,  c  99,  s.  6.  The  present  action  was 
brought  to  recover  the  balance  of  the  amount  lent  upon 
certain  articles  pawned  by  the  defendant  at  various  times 
subsequent  to  October.  The  articles  had  been  sold,  and 
credit  was  given  for  the  amount.  On  the  latter  occasions^ 
the  plaintiff  had  inserted  the  letter  ''  H  "  for  housekeeper, 
as  he  had  been  accustomed  to  do  on  all  the  former  occa- 
sions. On  the  part  of  the  defendant  it  was  shewn  that  he 
was  a  lodger  and  not  a  housekeeper  at  the  time  these 
notes  were  given;  but  it  also  appeared  that  the  defendant^ 
who  was  a  foreigner,  spoke  very  indistinctly,  and  that 
there  was  great  difficulty  in  ascertaining  what  he  said; 
that  the  plaintiff  had  no  ground  for  supposing  that  the  de- 
fendant had  ceased  to  be  a  housekeeper,  and  that  there 
was  no  reason  why  the  plaintiff  should  have  inserted  a 
false  address  in  the  notes.  The  learned  Judge  told  the 
jury  that,  if  they  were  satisfied  that  the  plaintiff,  acting 
upon  the  information  he  had  received  from  the  defendant, 
had  filled  up  the  notes  in  conformity  with  it,  he  had  com- 
plied with  the  requisites  of  the  6th  section  of  the  Act 
The  jury  found  that  he  had,  and  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  302.  19& 


Wordsworik  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  of  the  verdict  be- 
ing against  evidence. — The  question  turns  upon  the  true 
construction  of  the  6th  section  of  the  39  &  40  Oeo.  3,  a 
99(a),  which  requires,  as  a  condition  precedent  to  the 


(a)  That  section  enacts,  that 
"  every  person  who  shall  take  by 
way  of  pawn  or  pledge  of  or  from 
any  person  or  persons  whomso- 
ever any  goods  or  chattels,  of 
what  kind  soever  the  same  shall 
be,  and  whereon  shall  be  lent  any 
sum  of  money  exceeding  5«.,  shall 


forthwith,  and  before  he,  she^  or 
they  shall  or  may  advance  or 
lend  any  money  upon  such  pawn 
or  pledge,  enter  or  cause  to  be 
entered  in  a  fair  and  r^nlar 
manner  in  a  book  or  books  to  be 
kept  by  him,  her,  or  them  for 
that  purpose,  a  description  of  the 
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right  of  the  pawnbroker  to 
vanced  by  him  upon  articles 

goods  or  chattelB  which  he^  she, 
or  thej  shall  receire  in  pawn, 
pledge,  or  exchange,  and  also  the 
sum  of  money  to  be  advanced  or 
lent  thereon,  with  the  day  of  the 
month  and  year  on  which  and 
the  name  of  the  person  or  per- 
sons by  whom  snch  goods  or 
chattels  are  so  pawned,  pledged, 
or  exchanged;  and  the  name  of 
the  street  and  number  of  the 
house,  if  the  same  shall  be  said 
to  be  numbered,  where  such  per- 
son shall  abide,  and  whether  such 
person  or  persons  is  or  are  a 
lodger  in  or  the  keeper  of  such 
house,  by  using  the  letter  '  L*  if 
a  lodger,  and  the  letter  '  H'  if  a 
housekeeper,  and  also  the  name 
and  place  of  abode  of  the  owner 
or  owners  of  such  goods  and 
chattels,  according  to  the  inform- 
ation of  the  persons  pawning, 
pledging^or  exchanging  the  same ; 
into  all  which  circumstances  the 
pawnbroker  is  hereby  required 
to  inquire  of  the  party  pa¥ming 
before  any  money  shall  be  lent 
or  advanced,  && ;  and  upon  every 
note  or  memorandum  respecting 
any  such  pledge,  whereon  shall 
be  lent  any  sum  exceeding  10«. 
as  aforesaid,  shall  be  fiurly  and 
legibly  written  or  printed  the 
number  of  the  entiy  of  such 
pledge,  so  entered  in  such  book 
or  books  as  aforesaid ;  and  every 
such  person  shall  at  the  time  of 
the  taking  of  every  pawn,  pledge, 
or  exchange  whatsoever  give  to 
the  person  or  persons  so  pawn- 
ing, pledging,  or  exchanging  the 


recover  back  the  money  ad- 
pledged,  that  the  note  or  me- 

same,  a  note  or  memorandum 
fairly  and  legibly  written  or  print- 
ed, or  in  part  written  and  in  part 
printed,  containingtherein  in  like 
manner  a  description  of  the  goods 
and  chattels  which  he,  she,  or 
they  have  received  in  pawn, 
pledge,  or  exchange,  and  also  the 
sum  of  money  advanced  thereon, 
with  the  day  of  the  month  and 
year  on  which  and  the  name  and 
place  of  abode  and  number  of  the 
house,  if  said  to  be  numbered,  of 
the  person  or  persons  by  whom 
such  goods  or  chattels  are  so 
pawned,  pledged,  or  exchanged, 
and  whether  such  person  is  a 
lodger  or  housekeeper  as  afore- 
said, by  using  the  letter  '  L'  if  a 
lodger,  and  the  letter  'H'  if  a 
housekeeper,  and  also  the  name 
and  place  of  abode  of  the  owner 
or  owners  thereof  according  to 
the  information  aforesaid,  and 
upon  which  said  note  or  memo- 
randum, or  on  the  back  whereof^ 
shall  be  moreover  fidrly  written 
or  printed  the  name  and  place  of 
abode  of  the  pawnbroker  giving 
the  same;  which  said  note  or  me- 
morandum the  party  or  parties 
pawning,  pledging,  or  exchang- 
ing the  said  goods  or  chattels 
shall,  and  he,  she,  or  they  is  and 
are  hereby  required  to,  accept 
and  take  in  all  cases,  and  the 
pawnbroker  shall  not  receive  and 
and  retain  such  pledge  unless  the 
party  pledging  or  offering  to 
pledge  the  same  shall  accept  and 
take  such  note  or  memorandum," 
&c. 
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morandum  ^ven  by  him  at  the  time  should  contain  a  cor- 
rect statement  of  the  facts  to  be  inserted,  as  specified  by 
that  section.  If  the  statement  in  the  note  or  memoran- 
dum be  false,  the  pawnbroker  is  debarred  from  recoyering 
the  amount  he  has  advanced  upon  the  goods.  The  deci- 
sion in  Fergusaan  v.  Norman  (fi)  is  directly  in  the  defend- 
ant's favour.  [Martin^  B. — ^According  to  the  defendant's 
position,  the  pawnbroker  would  lose  his  money,  if  the 
party  pawning  the  goods  were,  at  the  time,  to  give  a  false 
name,  and  the  pawnbroker  were  to  insert  that  name  in 
the  note  required  by  the  statute,  although  he  had  no  rea- 
son to  disbelieve  the  statement  The  statute  surely  does 
not  impose  such  a  hardship  upon  the  pawnbroker.]  Tindal^ 
C.  J.,  in  Fergusaon  v.  N'orman,  in  his  judgment^  after  stat- 
ing that  contracts,  upon,  the  pledging  of  goods,  are  void, 
unless  the  requisites  prescribed  by  the  Act  are  observed, 
says :  "  It  appears,  therefore,  that  there  are  acts  to  be  done 
by  the  pawnbroker  before  and  at  the  time  of  Altering  into 
the  contract;  and  it  is  quite  evident  that  the  statute  was 
passed,  not  only  for  the  purpose  of  protecting  the  nume- 
rous parties  who  borrow  money  on  small  pledges,  but  also 
the  public,  against  firauds  committed  on  third  persons,  the 
real  owners  of  the  goods,  by  pledging  their  property  with- 
out their  consent;  for  the  pawnbroker's  entries  would  fa- 
cilitate the  detection  of  any  fraud  or  robberies  so  commit^ 
ted."  [PoUock,  C.  R — That  case  merely  decides  that  the 
description  of  the  residence  of  the  party  by  whom  the 
goods  are  pawned  is  not  sufficient,  where  it  appears  that 
the  place,  inserted  as  the  residence,  is  large  and  contains 
streets  and  houses,  and  where  the  name  of  the  street  and 
the  number  of  the  house  are  omitted.  In  the  case  refer- 
red to,  the  description  of  the  residence  was  merely  ^'Pim- 
lico,"  which,  according  to  the  requisites  of  the  6th  section, 
was  clearly  insufficient,  for  it  appears  by  the  facts  of  that 
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case  "that  Pimlico  embraces  a  district  about  four  miles 
round.  It  is  very  populous,  and  contains  many  streets, 
houses,  places,  courts,  and  squares/'  Aiderson^  B. — ^The 
Act  merely  requires  that  the  pawnbroker  should  put  down 
the  address,  &a  according  to  the  information  he  receives 
from  the  party,  but  he  is  not  bound  by  the  truth  of  it] 
It  would  seem  from  that  case  that  the  onus  of  ascertain- 
ing the  true  state  of  the  facts  to  be  entered  in  his  books 
and  in  the  note  given,  is  cast  upon  the  pawnbroker,  as 
otherwise  the  statute  would  be  of  little  practical  benefit 
to  the  public.  The  question  for  the  opinion  of  the  Court 
there  was,  whether  the  plaintiffs  were  entitled  to  recover 
by  reason  of  the  misdescription. 

Pollock,  C.  B. — There  will  be  no  rule  in  this  case,  as 
we  are  all  clearly  of  opinion  that  where  the  pawnbroker, 
to  whom  the  goods  are  offered  in  pledge,  acts  upon  the 
information  which  he  has  received  from  the  ^arty  who 
has  pawned  goods  with  him  on  former  occasions,  and  hav'- 
ing  no  reason  to  believe  that  any  change  has  taken  place 
with  respect  to  any  of  the  various  matters  of  inquiry, 
inserts  that  information  in  the  note  or  memorandum  de- 
livered to  the  party,  he  thereby  complies  with  the  requi- 
sites of  this  section  of  the  statute.  In  the  present  case 
the  question  was  distinctly  put  to  the  jury  whether  the 
plaintiff  had  acted  upon  the  information  which  he  had 
so  received  from  the  defendant,  and  the  jury  found  that 
he  had.  The  direction  was  right,  and  the  jury,  upon  the 
evidence,  were  justified  in  their  finding. 

Pabee,  B. — I  am  of  the  same  opinion.  It  was  left  to 
the  jury  to  say  whether  the  plaintiff,  in  the  description 
contained  in  the  note  or  memorandum  delivered  by  him 
to  the  defendant,  had  acted  upon  the  information  he  had 
received  from  the  defendant,  and  the  jury  found  that  he 
had.    Now,  according  to  the  express  language  of  this  sec- 
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tion,  the  pawnbroker  is  merely  required  to  deliver  the 
note  or  memorandum  containing  the  matters  mentioned 
in  the  section,  '' according  to  the  information  aforesaid/' 
that  is  "  according  to  the  information  of  Hie  persons 
pawning,  pledging,  or  exchanging"  the  goods.  There 
was  conflicting  evidence  as  to  the  statements  made  hj 
the  defendant  at  the  time ;  but  the  jury  have  found  that 
the  plaintiff  filled  up  the  document  delivered  in  pursu- 
ance of  the  information  he  received  from  the  defendant; 
and  there  is  no  ground  for  supposing  that  he  had  put 
them  down  falsely.  I  think,  therefore,  that  the  defend- 
ant has  no  right  to  complain  that  the  verdict  is  not  sup- 
ported by  the  evidence.  The  case  of  Fergusson  v.  Nor- 
man^ upon  which  so  much  reliance  has  been  placed,  when 
examined,  will  be  found  not  to  be  rested  upon  the  doc- 
trine for  which  the  defendant's  counsel  has  contended. 
In  that  case,  the  pledge  was  held  to  be  void,  upon  the 
ground  that  the  requisites  had  not  been  properly  ob- 
served in  the  description  of  the  pawnor  as  a  lodger  or 
housekeeper,  or  in  the  description  of  his  place  of  abode. 
It  was  not  sufficient  to  state  that  the  party  resided  at 
"Pimlico,"  that  being  a  large  place,  containing  many 
streets  and  houses.  The  pawnbroker  there  ought  to 
have  asked  the  party  in  what  .part  of  Pimlico  he  re- 
sided, and  by  not  having  done  so,  he  failed  to  comply 
with  the  requisites  of  the  statute.  But  where  the  pawn- 
broker acts  upon  the  account  of  the  party  pledging 
the  goods,  unless,  perhaps,  he  knows  that  account  to 
be  a  false  one,  he  complies  with  the  statute.  It  would 
be  a  monstrous  proposition,  to  say  that  a  pawnbroker  is 
subject  either  to  the  loss  of  the  money  he  advances  upon 
the  pledge,  or  of  the  pledge  by  reason  of  the  false  inform- 
ation which  he  has  received,  the  truth  of  which  he  may 
have  no  means  of  ascertaining,  and  especially  when  it  is 
remembered  that  the  parties  who  are  wont  to  pawn  arti- 
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cles  are  frequently  perfect  strangers  to  the  pawnbrokers; 
and,  moreover,  that  property  is  seldom  pledged  at  all  ex- 
cept under  the  pressure  of  extreme  penury  and  misery. 
The  requirements  of  the  statute  are  not  of  that  stringent 
character  which  the  defendant's  counsel  seeks  to  attribute 
to  them. 
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Aldbbson,  R,  concurred. 

Mabtin,  B. — ^I  am  entirely  of  the  same  opinion.  The 
case  of  Fergusson  v.  Norman  does  not  support  the  proposi- 
tion, that,  in  a  case  where  the  party  pawning  the  goods 
gives  a  false  name  to  the  pawnbroker,  which  the  latter,  in 
ignorance  of  the  truth,  inserts  in  the  note  or  memoran- 
dum, the  transaction  is  illegal,  and  the  pawnbroker  can- 
not recover  back  the  money  he  has  advanced  upon  the 
goods;  and,  moreover,  that  he  may  be  sued  by  the  owner 
of  the  property  and  be  compelled  to  restore  it.  I  should 
be  extremely  sorry  if  such  were  the  state  of  the  law,  but 
there  is  no  authority  for  saying  that  such  is  the  case. 

Rule  refused. 
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A  covenant  for 
payment  of 
a  sum  certain, 
although  the 
payment  doef 
not  accrae  until 
after  notice 
given,  cannot 
be  diichaiged 
by  parol  More 
breach. 


Spencb  V.  Hbalet. 

X  HE  declaration  stated  that  one  John  Edward  Spicer, 
by  deed,  covenanted  with  the  plaintiff,  that,  upon  the  ex- 
piration of  six  calendar  months  after  the  said  J.  E.  Spicer 
received  notice  in  writing  from  the  plaintiff  requiring  the 
said  J.  E.  Spicer  so  to  do,  such  six  calendar  months  to  be 
computed  from  the  service  of  the  said  notice,  he  the  said 
J.  E.  Spicer  would  repay  to  the  plaintiff  a  certain  sum  of 
15001;  and  the  defendant,  by  the  said  deed,  also  cove- 
nanted with  the  plaintiff,  that,  upon  the  expiration  of  six 
calendar  months  after  the  said  J.  E.  Spicer  and  the  de- 
fendant received  a  notice  in  writing  as  aforesaid  from  the 
plaintiff  requiring  the  repayment  of  the  said  1500t  as 
aforesaid,  he  the  said  J.  E.  Spicer  or  the  defendant  would 
pay  to  the  plaintiff  the  sum  of  lOOOZ.,  parcel  of  the  s&id 
15002.;  and  the  plaintiff  avers  that  the  said  J.  R  Spicer 
and  the  defendant  have  respectively  received  notice  in 
writing  from  the  plaintiff  requiring  the  said  J.  E.  Spicer 
to  repay  to  the  plaintiff  the  said  sum  of  ISOOi;  and,  al- 
though six  calendar  months,  computed  from  the  service  of 
the  said  notice  according  to  the  said  deed  have  elapsed 
before  action  brought,  yet  neither  the  said  J.  K  Spicer 
nor  the  defendant  have  paid  the  said  10002.  according  to 
the  said  covenant;  and  although  the  plaintiff  has  been 
satisfied  8002.,  parcel  thereof,  the  residue  remains  unpaid. 

The  defendant  pleaded,  secondly,  that  before  action  and 
before  any  breach  of  the  said  covenant^  he  satisfied  and 
discharged  the  plaintiff's  claim  by  delivering  to  him  goods, 
machinery,  fixtures,  and  chattels. 

Demurrer,  and  joinder. 


Hugh  HiUy  in  support  of  the  demurrer. — The  plea 
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affords  no  answer  to  the  action.  It  is  a  well-known  princi- 
ple^ that  satisfaction  and  discharge  before  breach  by  parol 
cannot  be  set  up  as  an  answer  to  an  action  for  the  breach  of 
a  covenant  under  seal.  Upon  this  point  there  are  numerous 
authorities.  In  the  recent  case  of  The  Mayor  of  Berwick 
y.  Oswald  (a),  the  point  was  in  fact  abandoned.  [Parke, 
R — I  have  noted  on  the  back  of  my  paper  book  eight  se- 
veral authorities  upon  this  point  (6).] 

Brewer  contrit. — The  present  case  is  distinguishable 
from  that  lately  decided  in  the  Court  of  Queen's  Bench. 
This  is  not  an  absolute  covenant  for  the  payment  of  a  sum 
of  money,  but  a  covenant  for  the  payment  upon  a  contin- 
gency, in  which  case  it  would  seem  that  a  plea  of  an  ac- 
cord, executed  before  the  contingency  happened,  is  good: 
Com.  Dig.  "  Accord,"  (A.  L),  Neale  v.  8heffiM{o).  And  in 
Blake's  case  (d),  it  is  laid  down,  that  "  there  is  a  difference 
when  a  duty  accrues  by  the  deed  in  certainty,  tempore 
confectionis  scripti,  as  by  covenant,  bill,  or  bond  to  pay  a 
sum  of  money,  there  this  certain  duty  takes  its  essence 
and  operation  originally  and  solely  by  the  writing;  and 
therefore  it  ought  to  be  avoided  by  a  matter  of  as  high  a 
nature,  although  the  duty  be  merely  in  the  personalty. 
But  when  no  certain  duty  accrues  by  the  deed,  but  a 
wrong  or  default  subsequent  together  with  the  deed  gives 
an  action  to  recover  damages,  which  are  only  in  the  per- 
sonalty, for  such  wrong  or  default,  accord  with  satisfac- 
tion is  a  good  plea."  The  plea,  therefore,  may  be  sup- 
ported upon  the  principle  there  expounded,   as  setting 


(a)  1  E.  &  R  296.  Cro.  Jac.  264;  A  aye  v.  Woffhom, 

(b)  Bac.  Abr.  ''Accord  and  1  Taunt.  428;  CoviU  v.  Qegery^ 
Sati8fisu5tion"(-A.);<SirM?wv./Vanir-  2  EolL  Rep.  96;  Mayor  of  Ber- 
lin, 1  Lutw.  368;  Blake's  case,  wick  v.  Oswald,  1  E.  &  B.  295. 

6  Rep.  44  b;   Alden  v.  Blague,  (c)  Cro.  Jac.  264. 

Cro.  Jac.  99;  Neale  v.  Sheffield,  {d)  6  Rep.  44  a. 
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1353.        forth  an  accord  and  satisfaction  before  breach  to  a  cove- 
nant for  a  payment  upon  a  contingency. 

Hm,  in  reply. — An  obligation  to  pay  a  sum  certain, 
although  a  notice  be  required,  cannot  be  got  rid  of  by 
parol.    The  cases  cited  are  precisely  in  point. 

Parke,  B. — The  plea  is  bad.  Wherever  damages  only 
are  sought  to  be  recovered,  such  a  plea  affords  a  good 
answer  to  the  action ;  but  where  the  covenant  is  for  the 
payment  of  a  sum  certain,  the  covenantee  has  a  right  to 
object  that  the  discharge  is  not  by  deed. 

Martin,  B. — I  am  sorry  that  I  am  compelled  to  agree 
in  holding  that  the  plea  is  bad.  It  is  difficult  to  see 
the  correctness  of  the  reasons  upon  which  the  rule  is 
founded. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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BoDDiNQTON  and  Others  v,  De  Melfont.  Ma^  7. 

JL  HIS  was  a  rtde,  calliog  on  the  plaintiffs  to  shew  cause  The  Court  will, 
why  the  judgment  of  waiver,  signed  against  the  defendant  yene^an  001^ 
in  this  cause,  should  not  be  reversed  on  entering  a  com-  ^|^^™^* 
mon  appearance.     The  affidavits  in  support  of  the  applica-  «» in  feet,  on 

pAvment  of 

tion  stated,  that  the  defendant  was  the  widow  of  a  French-  costs  and  en- 
man,  and  had  for  many  years  resided  in  France,  and  that  mj^pp^* 
during  her  residence  there  proceedings  were  taken  and  -^^ne^in^^vh 
judgment  of  waiver  signed  against  her;  that  she  had  no  the  defendant 
residence  in  England,  though  she  frequently  visited  this  been  held  to 
country;  that  the  debt  in  question  was  contracted  with  J^^vk** 
her  agents  for  managing  her  property  in  the  West  Indies;  ^  i^®- 
and  that  she  was  not  residing  abroad  for  the  purpose  of 
avoiding  payment  of  it     A  similar  application  had  been 
made  to  Martin,  B.,  at  Chambers,  who  referred  the  matter 
to  the  Court 

Aapland  shewed  cause  (April  16). — The  judgment  of 
waiver  ought  not  to  be  reversed,  except  on  payment  of  costs 
and  putting  in  special  bail  CommereU  v.  Beauderk  (a)  de- 
cided that  where  a  writ  of  error  is  brought  by  attorney  to 
reverse  an  outlawry  on  mesne  process,  for  error  in  fact,  the 
Court  has  power,  under  the  4  &  5  W.  &  M.  c.  18,  to  require 
special  bail,  and  they  will  impose  that  term  in  cases  where 
the  defendant  might  have  been  held  to  bail  under  the  1  & 
2  Vict  c,  J 10.  The  4  &  5  W.  &  M.  c.  18,  s.  3,  enabled  per- 
sons outlawed  to  appear  by  attorney,  and  reverse  their 
outlawry  without  bail,  except  where  special  bail  should  be 
ordered  by  the  Court.  It  would  seem,  however,  from  the 
case  of  Craig  v.  Levy  (6),  that  the  object  of  that  enactment 
was  merely  to  assimilate  the  practice  of  the  Courts  of  King's 

(a)  1  BaU  C.  C.  1,  (ft)  1  Exch.  570. 
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1863.  and  Common  Pleas.  All  the  authorities  are  in  fayour  of 
BoDDiNOTON  *^®  exercise  of  the  right  to  require  special  bail  In  Sero- 
cold  V.  Hampsey  (a),  where  the  outlawry  was  reversed  by 
reason  of  the  defendant  being  abroad  at  the  time  of  the 
exigent  proclaimed,  and  the  case  was  one  in  which  special 
bail  was  required  in  the  original  action,  the  Court  directed 
the  recognisance  of  bail  in  the  new  action  to  be  taken  in 
the  alternative,  to  pay  the  condemnation  money,  or  render 
the  principal.  Lee^  C.  J.,  there  says,  "  By  statute  31  Eliz. 
c.  3,  bail  is  to  be  given  to  a  new  action,  and  to  satisfy  the 
condemnation  money,  where  the  reversal  is  for  want  of 
proclamation ;  but  here  the  assignment  of  error  is,  that  the 
defendant  was  beyond  the  sea  at  the  time,  and  not  for 
want  of  proclamation.  There  is  no  case  cited  where  biul 
may  not  be  taken  on  reversal  of  an  outlawry  for  other 
cause  than  that  in  the  statute  31  Eliz."  [PolOock,  C.  R— 
I  concur  in  the  observations  of  Lord  Ahinger  in  The  Bcmk 
of  England  v.  Reid  (6).  Since  the  1  &  2  Vict.  c.  110,  a  de- 
fendant is  entitled  to  set  aside  his  outlawry,  without  put^ 
ting  in  special  bail,  unless  the  case  is  one  in  which  a  Judge 
would  have  made  an  order  under  the  1  &  2  Yict.  a  110, 
and  there  is  ground  for  concluding  that  the  defendant  re- 
mains abroad  in  order  to  deprive  the  plaintiff  of  an  oppor- 
tunity of  obtaining  bail  If  this  defendant  had  chosen  to 
enter  a  common  appearance  to  the  action,  she  might  have 
done  so ;  then  why  are  we  to  require  special  bail,  when  the 
proceedings  are  erroneous?]  The  distinction  has  always 
been,  that  a  party  may  reverse  his  outlawry  by  writ  of 
error,  ex  debito  justitias;  but  if  he  applies  by  motion,  the 
Court  may  impose  terms:  Harvey  v.  O'Afeara  (c),  Havdock 
V.  Oeddes  (d).  The  1  &  2  Vict.  c.  110  does  not  affect  the 
power  of  the  Court  in  that  respect.  On  the  removal  of  a 
cause  commenced  since  that  Act  by  foreign  attachment  in 


(a)  12  Eaat,  624,  n.  (c)  7  Dowl.  P.  C.  725. 

(b)  7  M.  &  W.  159.  (r/)  12  East,  622. 
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the  Lord  Mayor's  Court,  the  plaintiff  is  still  entitled  to  an       1853. 
order  for  special  bail  or  a  procedendo :  Day  v.  Paupierre  (a),    bodoxnoton 
Bastow  V.  Oanb  Q>\    The  case  of  Porter  v.  O'Mea/ra  (c),  ^   ,/• 
where  the  Court  reversed  the  outlawry  on  motion  without 
requiring  special  bail,  was  an  action  on  a  judgment,  and  the 
defendant  was  residing  in  this  country  at  the  time  of  the 
application.    So  also  in  the  case  oi Harvey  v.  OfMeara  (d), 
the  defendant  was  in  this  country.    Assuming  then  that 
the  Court  has  power  to  impose  this  term,  the  case  is  a  pro- 
per one  in  which  to  exercise  it;  for,  as  the  defendant  has 
no  property  within  the  jurisdiction  of  the  Court,  unless 
special  bail  be  required,  the  process  of  waiver  will  be 
nugatory. 

Montagvs  Smith  in  support  of  the  rule. — The  defendant 
is  entitled  to  reverse  the  judgment  of  waiver  on  entering 
a  common  appearance.  Before  the  1  &  2  Vict  c.  110,  the 
practice  was,  in  all  bailable  actions,  to  impose,  as  a  term  of 
the  reversal  of  outlawry,  the  putting  in  special  bail.  That 
practice  was  consistent  with  the  provisions  of  ^the  4  &  6 
W.  &  M.  a  la  The  1  &  2  Vict.  c.  110,  abolished  arreM 
on  mesne  process,  except  in  certain  cases:  therefore,  the 
rule  which  the  Court  will  now  adopt  is,  to  consider  whe- 
ther the  case  is  one  in  which  the  defendant  could  have 
been  held  to  bail  under  that  statute,  and  in  such  case 
only  will  they  require  special  bail  on  reversal  of  the  out- 
lawry. This  defendant  did  not  go  abroad  to  evade  pay- 
ment of  her  debts,  but  was  a  domiciled  subject  of  France. 
Unless  the  discretion  of  the  Court  is  exercised  with  refer- 
ence to  the  provisions  of  the  1  &  2  Vict  a  110,  this  con- 
sequence will  follow:  that  no  foreigner  will  be  able  to  re- 
verse an  outlawry  on  the  ground  that  he  was  resident 


(a)  13Q.B.802.  N.  C.  626. 

(6)  Id.  807,  n.  id)  7  Dowl.  P.  C.  725. 

(c)  7  Dowl.  P.  C.  657 ;  5  Bing. 
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1863.        abroad,  unless  he  puts  in  special  bail     In  the  case  of  The 

^^^^;;Z^^    Bank  of  England  v.  Reid  (a),  Parke,  R,  says,  "Since  the 

^     ••  statute  1  &  2  Vict  c.  110,  and  the  decision  of  my  Brother 

Coleridge  in  Harvey  v.  0  Meara,  the  general  rule  of  the 

Courts  ought  to  be,  to  discharge  a  defendant  from  outlawr7 

on  entering  a  common  appearance  and  on  payment  of 

costs.    If  the  plaintiff  says,  that  he  has  lost  an  opportunit j 

of  arresting  the  defendant,  he  should  make  that  clearly 

appear  by  affidavit."    Until  the  decision  in  CommertU  t. 

Beauderk(b),  the  invariable  practice  was  in  accordance 

with  that  suggestion. 

Cur.  adv.  vult 

Pabkb,  B.,  now  said. — ^This  case  stood  over  in  order  that 
the  Court  might  consider  what  terms  they  would  impose 
in  reversing  an  outlawry  on  motion.  Formerly,  it  was 
usual,  in  all  bailable  actions,  to  require  the  defendaDt  to 
put  in  special  bail.  But  now  no  defendant  can  be  held  to 
bail  as  a  matter  of  course,  but  only  on  application  to  a 
Judge  by  affidavit,  shewing  that  the  defendant  is  about  to 
quit  England  in  order  to  avoid  payment  of  the  debt  That 
does  not  apply  to  this  defendant,  who  was  a  domiciled 
French  subject,  and  had  for  a  long  time  resided  in  France. 
The  Court  are  of  opinion  that  the  proper  terms  to  be  im- 
posed are  the  payment  of  costs  and  the  entering  a  common 
appearance  to  the  action.  When  judgment  is  obtained,  u 
the  plaintiffs  cannot  recover  the  fruits  of  it  by  execution, 
they  may  proceed  to  outlawry  on  that  judgment,  in  which 
case  the  defendant  cannot  reverse  it  without  appearing  in 
person.  Should  she  appear,  she  will  become  amenable  to 
the  process  of  the  Court,  in  case  the  plaintiffs  choose  U> 
exercise  their  power  of  issuing  a  capias  against  her;  andii 
she  does  not  appear,  the  judgment  of  waiver  will  continue 
until  the  plaintiffs  have  obtained  satisfaction.    Therefore, 

(a)  7  M.  &  W.  159.  (b)  1  Bail  C.  C.  1. 
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we  are  of  opinion  that  the  tenns  upon  which  this  judgment 
of  waiver  ought  to  be  reversed  are  simply  the  entry  of  a 
common  appearance  to  the  action  and  the  payment  of 
costs,  including  the  costs  of  this  application. 

Rule  absolute  accordingly  (a). 

(a)  The  15  &  16  Vict.  c.  76^  s.  24,  abolishes  outlawry  on  mesne  pro- 
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JECTMENT  under  the  Common  Law  Procedure  Act  By  indenture 

(15  &  16  Vict  c.  76),  to  recover  possession  of  certain  land  May*  1852,^ 

and  buildings. — ^The  writ  was  in  the  form  prescribed  by  ^'^'fT'T^' 

Schedule  (A),  No.  13,  of  the  above  statute.  ant,  for  ninety- 

The  defendant  appeared  by  attorney  to  the  writ,  and  pl^^fumd 

defended  for  the  whole  of  the  land  and  premises  therein  ^^^^^^^11. 

mentioned.  ing-houBes;  and 

the  defendant 

At  the  trial,  before  Aldersotiy  B.,  at  the  last  Hertford  covenanted. 
Spring  Assizes,  the  following  facts  appeared : — By  inden-  ^^  *, beforeAe 
ture  of  the  31st  of  May,  1852,  between  Edward  Hunt  of  ?5S»**F.'?^ 

"^  1852,  finish 

the  one  part,  and  J.  Bishop  (the  defendant)  of  the  other  the  dweUing- 

part,  Edward  Hunt  demised  to  J.  Bishop  a  piece  of  land,  the'Section" 

situate  at  Waltham  Lane,  in  the  parish  of  Cheshunt,  in  ^^j^^^/*" 

the  county  of  Hertford,  together  with  four  dwelling-  »i»rTeyorof 

E.  H:'    Pro- 
vided that,  if 
defiuilt  should 
be  made,  it  should  be  lawful  for  E.  H.  **  into  the  demised  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  and  repossess,  retain,  and  enjoy  the  same  as  of  his  former  estate."    By  indenture 
of  the  30th  of  July,  1852,  between  E.  H.  of  the  one  part,  and  the  plaintiff  of  the  other  part,  after 
reciting  an  indenture  of  lease  of  the  18th  of  Februaiy,  1862,  whereby  S.  W.  demised  to  E.  H.  certain 
land  (including  the  land  in  question)  for  ninety-nine  years,  and  that  £.  H.  had  made  underleases, 
E.  H.  assigned  to  the  plaintiff  the  said  leasehold  premises,  **  and  all  the  estate,  right,  title,  and  inter- 
est of  him  the  said  E.  H.  in,  to,  or  out  of  the  said  premises,**  for  the  residue  of  the  term  of  yean 
granted  by  the  aforesaid  indenture  of  lease;  subject,  nerertheless,  to  the  underleases  thereinbefore 
referred  to.     The  defendant  did  not  complete  the  houses  at  the  stipulated  time;  whereupon  the 
phuntiff  brought  an  action  of  ejectment  against  him.     No  surveyor  had  been  appointed: — HM^ 
fint,  that  the  appointment  of  a  snryeyor  was  a  condition  precedent  to  the  performance  of  the  defend- 
ant's covenant  to  complete  the  houses. 

Secondly — That  a  right  of  entry  for  condition  broken  is  not  assignable  under  the  8  &  9  Vict.  c. 
106,  s.  6. 

SemUe — That  there  was  a  sufficient  power  of  re-entry;  also^  that  the  assignment  operated  as  a 
waiver  of  any  forfeiture. 
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1853.  houses  then  in  course  of  erection  thereon:  Habendum 
from  the  24th  of  June,  1851,  for  the  term  of  ninetj-nine 
years,  at  certain  rents.  The  lease  contained  ^ter  alia) 
the  following  stipulations: — ^And  the  said  J.  Bishop  doth 
hereby  covenant  with  the  said  E.  Hunt,  that  he  the  said 
J.  Bishop  "shall  and  will,  on  or  before  the  25th  day  of 
June,  1852,  at  his  own  costs,  &c.,  complete  and  finish,  in 
a  good  and  workmanlike  manner,  fit  for  habitation,  the 
said  four  messuages  or  dwelling-houses  now  erecting  or 
building  by  him  the  said  J.  Bishop  upon  the  said  piece  or 
parcel  of  ground  hereby  demised,  under  the  direction  and 
to  the  satisfaction  of  the  surveyor  of  the  said  E.  Hunt,  his 
executors  &c.  or  assigns,  and  in  all  things  conformable  to 
the  agreement  in  that  behalf,  dated  the  29th  of  September, 
1851,  and  made  between  the  said  E.  Hunt  of  the  one 
part,  and  the  said  J.  Bishop  of  the  other  part:''  Proyided 
always,  that,  "  if  default  shall  be  made  in  performance  of 
any  of  the  covenants  herein  contained  on  the  part  of  the 
the  said  J.  Bishop,  it  shall  be  lawful  for  the  said  £.  Hunt, 
his  executors  &a  or  assigns,  into  the  demised  premises 
or  any  part  thereof  in  the  name  of  the  whole  (a),  and 
repossess,  retain,  and  enjoy  the  same  as  of  his  former 
estate,  this  indenture  or  anything  herein  contained  to  the 
contrary  notwithstanding."  By  indenture,  made  the  30th 
of  July,  1852,  between  E.  Hunt  of  the  one  part,  and  Jo- 
seph Hunt  (the  plaintifiF)  of  the  other  part,  reciting  (inter 
alia),  that,  by  an  indenture  of  lease,  dated  the  18th  of 
February,  1852,  and  made  between  S.  Walters  of  the  first 
part,  the  said  Joseph  Hunt  of  the  second  part,  and  the 
said  E.  Hunt  of  the  third  part,  for  the  considerations 
therein  mentioned,  S.  Walters,  at  the  request  of  J.  Hunt, 
did  demise,  and  J.  Hunt  did  grant  and  demise  unto  £• 
Hunt  all  that  piece  or  parcel  of  freehold  land  or  ground, 
situate  on  the  north  side  of  Waltham  Lane,  in  the  parish 

(a)  Sie. 
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of  Cheshunt,  in  the  county  of  Hertford,  for  ninety-nine  I86a 
years  from  the  29th  of  September,  1851:  Also  reciting, 
that,  since  the  granting  of  the  aforesaid  indenture  of  lease, 
E.  Hunt  had  entered  into  sereral  agreements  and  under- 
leases affecting  the  said  leasehold  premises,  the  particulars 
of  which  are  known  to  the  said  J.  Hunt :  It  was  witness- 
ed, that  E.  Hunt,  for  the  considerations  therein  men- 
tioned, did  '^  bargain,  sell,  assign,  transfer,  and  set  oyer 
unto  the  said  J.  Hunt  all  and  singular  the  aforesaid  lease- 
hold premises,  with  their  appurtenances,  and  all  the  es- 
tate, right,  title,  and  interest  of  him  the  said  E.  Himt,  in, 
to,  or  out  of  the  said  premises,  and  every  part  thereof:  To 
have  and  to  hold  the  said  premises  hereby  assigned,  and 
every  part  thereof,  for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease,  and  all  other 
the  estate  and  interest  of  the  said  £.  Hunt  therein  or 
thereout;  subject,  nevertheless,  to  the  agreements  and 
underleases  hereinbefore  referred  to/'  The  defendant  did 
not  complete  the  houses  at  the  stipulated  time;  and  for 
that  breach  of  covenant  this  action  of  ejectment  was 
brought  No  surveyor  had  been  appointed,  either  by  E. 
Hunt  or  J.  Hunt 

It  was  submitted,  on  the  part  of  the  defendant,  that 
the  plaintiff  could  not  recover,  on  the  grounds,  first,  that 
the  appointment  of  a  surveyor  was  a  condition  precedent 
to  the  defendant's  performance  of  the  covenant  to  com- 
e  buildings;  secondly,  that  the  lease  contained  no 
power  of  re-entry;  thirdly,  that  the  forfeiture  (if  any)  was 
waived  by  the  assignment;  and  fourthly,  that  the  right  of 
entry  was  not  assignable.  The  learned  Judge  directed  a 
nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdiqt  for  him. 

Montagu  Chambers  now  moved  accordingly. — First,  the 
covenant  was  broken  by  the  non-completion  of  the  houses 
on  the  25th  of  June,  1852.     The  appointment  of  a  sur- 
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1853.  Yeyor  wad  not  a  condition  precedent  to  the  defendant's 
performance  of  the  covenant  There  is  an  absolute  and 
independent  covenant  to  complete  the  houses  on  a  given 
day,  and,  in  addition,  to  complete  them  to  the  satisfaction 
of  the  lessor^s  surveyor.  The  case  of  Coombe  v.  Greene  (a), 
which  is  relied  on  by  the  other  side,  is  distinguishable,  for 
there  the  covenant  was  to  spend  a  certain  sum  of  money 
in  improvements  of  the  premises  under  the  direction  of  a 
surveyor,  and  consequently,  until  a  surveyor  was  appointed, 
no  directions  could  be  given  as  to  how  the  money  was  to 
be  expended.  This  case  resembles  CwaTwck  v.  Jonee  (&), 
where  an  agreement  to  leave  certain  works  to  the  super- 
intendence to  two  persons  was  held  not  to  be  a  condition 
precedent  to  or  concurrent  with  a  covenant  to  do  the  work. 
Secondly,  the  lease  contains  a  sufficient  power  of  re-entry. 
The  term  "repossess''  is  enough  for  that  purpose,  although 
the  word  re-enter  is  omitted.  Thirdly,  the  assigment  was 
no  waiver  of  the  forfeiture.  The  mention  of  underleases  in 
the  assignment  is  not  conclusive  to  shew  that  the  lessor 
intended  to  recognise  this  lease  as  a  valid  lease.  He  might 
have  had  no  knowledge  at  the  time  that  a  forfeiture  had  oc- 
curred \PlaUy  B. — He  assigns  the  premises  subject  to  the 
underleases.]  It  is  not  like  the  acceptance  of  rent,  or  other 
act  which  indicates  an  intention  to  treat  the  lease  as  sub- 
sisting. Fourthly,  the  right  of  entry  for  condition  broken 
was  assignable.  The  8  &  9  Vict  c  106,  s.  5,  enacts :  "  That, 
after  the  Ist  of  October,  1845,  a  contingent,  an  executory, 
and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments,  of  any  tenure, 
whether  the  object  of  the  gift  or  limitation  of  such  interest 
or  possibility  be  or  be  not  ascertained,  abo  a  right  of  entry ^ 
whether  immediate  or  future,  and  whether  vested  or  con- 
tingent, into  or  upon  any  tenements  or  hereditaments  in 
England  of  any  tenure,  may  be  disposed  of  by  deed,"  &a 

(a)  1 1  M.  &  W.  480.  (&)  3  Ezch.  233. 
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The  meaning  of  the  term  "right  of  entry'*  will  appear  by  1863, 
reference  to  the  7  &  8  Vict.  c.  76,  which  was  repealed  by 
the  8  &  9  Vict.  c.  106.  The  5th  section  of  the  7  &  8  Vict, 
c.  76  enacted:  "That  any  person  may  convey,  assign,  or 
charge  by  any  deed  any  such  contingent  or  executory  in- 
terest, right  of  entry  for  condition  broken^  or  other  future 
estate  or  interest  as  he  shall  be  entitled  to,  or  presumptively 
entitled  to,  in  any  freehold,  copyhold,  or  leasehold  land,'' 
&c.  This  was  a  vested  right  of  entry,  which  passed  by  the 
assignment. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said. — This  was  a  case  tried  before 
my  Brother  Alderson,  in  which  the  assignee  of  a  reversion 
sought  to  obtain  possession  of  land  leased  by  his  assignor, 
on  the  ground  of  a  breach  of  covenant  We  are  all  clearly 
of  opinion  that  there  ought  to  be  no  rule.  The  plaintiff, 
who  brought  this  action  of  ejectment  under  the  Common 
Law  Procedure  Act,  had  obtained  the  assignment  after 
the  alleged  breach  of  covenant;  and  Mr.  Chambers  urged, 
that  he  was  entitled  to  recover,  since  a  right  of  entry  for 
condition  broken  was  assignable  by  the  8  &  9  Vict  c.  106, 
s.  6;  and  he  also  referred  to  the  7  &  8  Vict.  c.  76.  The 
lease  has,  in  reality,  no  clause  of  re-entry.  The  proviso  is, 
that  if  the  buildings  shall  not  be  completed  on  a  certain 
day  "  it  shall  be  lawful  for  the  lessor  into  the  demised  pre- 
mises, or  any  part  thereof  in  the  name  of  the  whole,  and 
repossess."  Possibly  the  word  "  re  enter  "  was  intended  to 
be  inserted,  but  by  some  clerical  error  was  omitted.  If  that 
had  been  the  only  objection,  we  should  not  perhaps  have 
thought  it  sufficient  to  prevent  the  right  of  re-entry  being 
exercised  by  the  proper  party;  but  the  proviso  relates  to 
the  performance  of  a  covenant,  by  which  certain  buildings 
were  to  be  completed  "under  the  direction  and  to  the 
satisfaction  of  the  lessor's  surveyor.''  In  point  of  fact,  no 
surveyor  was  appointed,  and  therefore  no  direction  could 
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185a  be  given  or  satisfaction  expressed.  We  think,  therefore, 
that  there  was  no  breach  of  the  condition  But>  assuming 
that  the  condition  was  broken  by  the  non -completion  of 
the  buildings  at  the  time  appointed,  the  assignment  to  the 
present  claima^t  was  not  until  after  that  period,  and  the 
deed  of  assignment  expressly  conveys  the  property  subject 
to  underleases.  But  then  it  was  said,  that  the  assignment 
was  no  waiver  of  the  forfeiture,  because  the  assignor  did 
not  know  of  it.  We  very  much  doubt,  whether,  on  that 
ground,  it  would  be  competent  to  the  assignee  to  take  ad- 
vantage of  the  forfeiture.  At  all  events,  we  think  that  the 
8  &  9  Vict  c  106,  does  not  relate  to  a  right  to  repossess 
or  re-enter  for  a  condition  broken,  but  only  to  an  original 
right  where  there  has  been  a  disseisin,  or  where  the  party 
has  a  right  to  recover  lands,  and  his  right  of  entry  and 
nothing  but  that  remains.  For  these  reasons  we  think 
that  there  ought  to  be  no  rule. 

Rule  refused. 


AprU  23*  Reneaux  v.  Teakle. 

tg"^^^'  Action  for  goods  sold  and  delivered,  &a 

^  *?*  ''^      Plea,  as  to  lOi,  parcel  &c.,  payment  into  Court,  and  as 

ficient  allow-      to  the  rcsiduc  "  never  indebted/' 

b  n^t  iLbie  for       At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings 

JhT^Siouf  ^  ^*  UHary  Term,  it  appeared  that  the  action  was  brought 

his  knowledge;   by  the  plaintiff  to  recover  the  sum  of  33i.  for  various  arti- 

and  the  &ct 

of  the  wife  har*  clcs  of  drcss  Supplied  by  his  wife,  a  milliner,  to  the  defend- 

^cuiar  pi  ant's  wife,  during  a  period  of  fourteen  months.    The 

^i^^^^  plaintiff  had  an  annual  income  of  about  370i  a  year.     His 

of  diesa  of  wife  and  two  children  resided  in  the  same  house  with  him, 

men,  is  admia-  and  he  allowed  his  wife  30i.  a  year  for  her  dress.     The  ar- 

aible  in  evi- 
dence to  rebut 

the  preinmption,  ariaing  from  cohabitation,  of  an  implied  authority  to  contract  for  necessary  cloth- 
ing. 
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tides  in  question,  some  of  which  were  of  an  expensive  de-  ^^^^^' 
scription,  were  supplied  to  the  defendant's  wife  without 
his  authority  or  knowledge ;  and  it  did  not  appear  that  he 
was  aware  that  his  wife  wore  them,  since  she  was  in  the 
habit  of  putting  them  on  in  his  absence  from  home,  and 
of  wearing  plainer  clothes  when  he  returned.  The  defend- 
ant's counsel  proposed  to  prove  that  the  defendant's  wife, 
without  his  consent  or  knowledge,  had  procured  other  ar- 
ticles of  dress  from  different  tradesmen,  within  the  same 
period,  to  the  amount  of  I60Z.  The  learned  Judge  rejected 
this  evidence,  and  left  it  to  the  jury  to  say,  whether  the 
articles  in  question  were  suitable  to  the  station  in  life  of 
the  defendant's  wife;  and  they  found  a  verdict  for  the 
plaintiff  for  802.  46.  9d 

James  in  the  same  Term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  also  of  the  im* 
proper  rejection  of  the  above  evidence. 

Brewer  now  shewed  cause. — First,  the  question  was  pro- 
perly left  to  the  jury.  A  wife,  who  is  living  with  her  hus- 
band, has  an  implied  authority  to  pledge  his  credit  for  ar- 
ticles suitable  to  her  station.  [Martin^  B. — That  is  only 
a  presumption  arising  from  cohabitation,  and  may  be  re- 
butted. The  question  is  one  of  agency.  If  a  husband  tells 
his  wife  that  he  will  not  permit  her  to  have  a  particular 
kind  of  dress,  she  cannot  bind  him  by  ordering  it.]  The 
law  is  thus  stated  by  Lord  Ettevhorough  in  Waitkman  v. 
Wdkefiddia):  "Where  a  husband  is  living  in  the  same 
house  with  his  wife,  he  is  liable  to  any  extent  for  goods 
which  he  may  permit  her  to  receive  there ;  she  is  considered 
as  his  agent,  and  the  law  implies  a  promise  on  his  part  to 
pay  the  value.  If  they  are  not  cohabiting,  then  he  is  in 
general  only  liable  for  such  necessaries  as  from  his  statioft 

(a)  1  Camp.  120. 
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1853.        in  life  it  is  Ms  duty  to  supply  her."     [PoUocky  C.  R — A 
wife  is  not  in  a  different  situation  from  any  other  person 
in  the  establishment    If  a  servant  goes  to  a  shop,  and 
orders  goods  in  the  name  of  his  master,  the  tradesman  is 
bound  to  inquire  before  he  gives  credit.     If  he  does  not, 
and  it  turns  out  that  the  order  was  without  authority,  the 
tradesman  cannot  sue  the  master.    The  apparent  result  of 
the  authorities*  is,  that,  if  a  tradesman  trusts  a  married 
woman,  he  must  take  his  chance  of  payment]     Here  there 
was  evidence  that  the  defendant  adopted  the  act  of  his 
wife,  for  the  goods  were  delivered  at  his  house,  and  he  did 
not  return  them.     [Martin,  B. — Assuming  that  the  wife 
had  prim&  facie  an  authority  to  order  these  articles,  if  her 
husband  supplied  her  with  su£Scient  dress,  her  authority 
to  bind  him  was  at  an  end.]     Secondly,  the  evidence  that 
the  defendant's  wife  had  ordered  other  articles  of  dress 
from  different  tradesmen  was  properly  rejected.    Those 
were  transactions  with  third  parties,  of  which  the  plain- 
tiff had  no  knowledge.     [PoUot^,  C.  B. — ^The  evidence  was 
admissible  for  the  purpose  of  shewing  that  the  wife  was 
already  su£5ciently  provided  with  clothes,  and  therefore 
there  could  be  no  necessity  for  ordering  the  goods  in  ques- 
tion, or  any  implied  authority  from  her  husband  to  order 
them.] 

Gray  in  support  of  the  rule. — The  evidence  was  admis- 
sible. If  not,  this  consequence  would  follow,  that  a  wife 
might  obtain  numerous  articles  of  dress  from  different 
tradesmen,  and  her  husband  be  liable  to  be  sued  by  each, 
when  in  fact  the  goods  supplied  by  one  were  all  that  were 
necesssary  and  suitable  to  her  condition.  Here  the  de- 
fendant's wife  liad  no  authority  whatever  to  pledge  his 
credit.  The  fallacy  consists  in  not  adverting  to  the  dis- 
tinction between  the  cases,  where  a  wife  is  living  with  her 
husband,  and  where  she  is  living  apart  In  the  former 
case,  cohabitation  raises  a  presumption  of  the  husband's 
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assent  to  his  wife's  contract  for  necessaries;  but  that  may 
be  rebutted,  by  shewing  that  the  husband  has  sufficiently 
provided  her  with  them.  In  Montague  v.  Benedict  (a)^ 
Holroyd,  J.,  says,  "  Undoubtedly  the  husband  is  liable  for 
necessaries  provided  for  his  wife,  where  he  neglects  to  pro- 
vide them  himself  If,  however,  there  be  no  necessity  for 
the  articles  provided,  the  tradesman  will  not  be  entitled 
to  recover  their  value,  unless  he  can  shew  an  express  or 
implied  assent  of  the  husband  to  the  contract  made  by  the 
wife.  Where  a  tradesman  takes  no  pains  to  ascertain 
whether  the  necessity  exists  or  not,  he  supplies  the  articles 
at  his  own  peril ;  and  if  it  turn  out  that  the  necessity  does 
not  exist,  the  husband  is  not  responsible  for  what  may  be 
furnished  to  his  wife  without  his  knowledge.''  [He  was 
then  stopped  by  the  Court.] 

Pollock,  C.  B.  (6). — ^We  are  all  of  opinion  that  the  rule 
ought  to  be  absolute  for  a  new  triaL 

Rule  absolute  (o). 
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(a)  3B.&C.631. 

(b)  PoUacky  C.  B.,  Piatt,  B.,  and 
Martin^  B. 

(c)  In  the  celebrated  case  of 
Manhi/  v.  Scott  (1  Sid.  109),  it  was 
affirmed  by  a  majority  of  the 
Judges,  that  during  cohabitation 
the  husband  had  the  right  to  de- 
termine how  his  wife  shall  be 
clothed  and  fed.  And  in  Ether' 
ington  v.  Parrot  (2  Ld.  Baym. 
1006),  HoU,  O.  J,  says,  ""U  a 
husband  turns  away  his  wife 
he  gives  her  credit  wherever 
she  goes,  and  must  pay  for  neces- 
saries for  her;  but  if  she  runs 
away  from  him,  he  shall  not  be 
liable  to  any  of  her  contracts, 
for  it  is  the  cohabitation  that 
is  an  evidence  of  the  husband's 
assent  to  contracts  made  by  his 
wife  for  necessaries.    But  if  the      28! 
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husband  have  solemnly  declared 
his  dissent,  that  she  shall  not  be 
trusted,  any  person  that  has  no- 
tice of  this  dissent  trusts  her  at 
his  peril  after;  for  the  husband 
is  only  liable  upon  account  of 
his  own  assent  to  the  contracts 
of  his  wife,  of  which  assent  cohar 
bitation  causes  a  presumption; 
and  when  he  hajs  declared  the 
contrary,  there  is  no  longer  room 
for  such  a  presimiption ;  for  the 
wife  has  no  power  originally  to 
charge  her  husband,  but  is  abso- 
lutely under  his  power  and  go- 
vernment^ and  must  be  content 
with  what  he  provides,  and  if  he 
does  not  provide  necessaries  her 
remedy  is  in  the  spiritual  Court.'* 
See  also  Latie  v.  Ironmongery  13 
M.  &  W.  369;  2  Smith's  Lead.Oas. 
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1863. 

April27.     HuHPHBBYS,  Administrator  of  8.  Humphbets^  deceased, 

V.  Sir  C.  jBKKnrsoH,  Bart 

A  deed  docs  not  X  HE  declaration  stated  that  the  defendant,  before  he 

require  eiirol-  i?       j 

ment  under  the  became  baronet,  hj  deed  gave,  granted,  and  confirmed 

i4i,r2,M'a  uiito  the  said  Samuel  Humphreys,  his  executors,  adminiB^ 

mSty  u^sT'  ^^*^^>  *^^  assigns,  one  annuity  or  clear  yearly  sum  of 

the  aUeged  625{.,  to  be  paid  to  the  said  S.  Humphreys,  his  executors, 

grantor  isa  ,..  -i.  .1  !•• 

party  to  the  admmistrators,  and  assigns,  at  or  in  the  common  dining- 
""AlTby^deed,  ^^U  of  Lincoln's  Inn,  in  the  county  of  Middlesex,  hj  equal 
P^ed  an  an-  quarterly  portions,  on  the  16th  of  January,  16th  of  April, 
memorial  of  thiB  16th  of  July,  and  the  16th  of  October,  in  every  year  for 
enroUeJ"  b5  and  during  the  lives  of  the  defendant  and  one  Arthur 
wkJSS^Sf  A.  Quartley,  and  the  life  of  the  survivor  of  them,  between 
by  deed  (which  the  hours  of  two  and  four  in  the  afternoon  of  the  same 

was  not  ezecut* 

ed  by  A.)  two-   days  respectively,  without  any  deduction  or  abatement 
annity:—        whatsoever  out  of  thfe  same  or  any  part  thereof  for  or  in 
2^d d©^*did  ^^spect  of  any  taxes,  charges,  assessments,  or  impositions, 
not  require  en-   or  Other  matter,  cause,  or  thing  whatsoever,  the  income  or 
the  63  Geo.  3,    property  tax  only  excepted.    And  the  defendant,  hj  the 
c.  141, 8. 2.        g^j J  j^^j^  covenanted  with  the  said  S.  Humphreys,  his  ex- 
ecutors, administrators,  and  assigns,  that  they  the  defend- 
ant and  the  said  A.  Quart!  ey,  or  one  of  them,  would  pay 
or  cause  to  be  paid  to  the  said  S.  Humphreys,  his  execu- 
tors, administrators,  or  assigns,  the  said  annuity  of  6251, 
at  the  days  and  times  and  in  manner  aforesaid,  of  which 
annuity  one  year  and  two  quarters  of  another  year  are 
due  and  unpaid.    That,   after  the  making  of  the  said 
deed,  by  another  deed,  reciting  amongst  other  things  that 
the  defendant  and  the  said  A.  Quartley  had  requested  the 
said  S.  Humphreys  to  execute  a  release  of  two  equal  fifth 
parts  of  the  said  annuity  of  6252.,  amounting  to  the  yearly 
sum  of  250{.,  in  manner  thereinafter  mentioned  and  ex- 
pressed, which  he  the  said  intestate  had  agreed  and  con- 
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sented  to  do,  the  said  S.  Humphreys  did  remise,  release,  1853. 
and  quit  claim  unto  the  defendant  and  the  said  A.  Quart- 
ley  and  each  of  them,  and  their  lands,  tenements,  goods, 
and  chattels,  two  equal  fifth  parts  or  shares  of  the  said 
annuity  of  6252L,  the  same  into  five  equal  fifth  parts  being 
considered  as  divided,  amounting  to  the  yearly  sum  of 
2502.,  and  all  actions,  suits,  claims,  and  demands  whatso- 
ever for  and  on  account  of  the  said  yearly  sum  of  2502.  or 
any  part  thereof,  from  the  said  5th  of  January,  1814;  and 
so  and  in  such  manner  that  the  said  annuity  or  yearly 
sum  of  6252.  should,  from  the  day  and  year  last  aforesaid^ 
be  reduced  to  the  yearly  sum  of  3752.:  Provided  always, 
that  nothing  in  the  said  deed  contained  should  operate  or 
be  construed  or  taken  to  operate  to  avoid  or  affect  the 
said  yearly  sum  of  3752.,  or  the  covenants,  charges,  or  re- 
medies in  and  by  the  said  first-mentioned  deed  contained 
and  given  for  the  recovery  of  the  said  annuity  of  6252. 
(except  as  in  the  said  second  deed  mentioned),  so  far  as 
the  same  related  to  the  recovery  and  receipt  of  the  said 
yearly  sum  of  3752.,  from  the  said  5th  of  January,  1814, 
and  the  arrears  of  the  said  annuity  or  yearly  sum  of  6252., 
to  the  day  and  year  last  aforesaid.  And  the  plaintiff  avers 
that  thirty-eight  years  and  three-quarters  of  another  year 
of  the  said  yearly  sum  of  3752.,  after  deducting  the  income 
or  property  tax  chargeable  thereon,  and  to  be  deducted 
therefrom  according  to  the  said  covenant  and  the  statute 
in  that  case  made  and  provided,  are  due  and  unpaid;  and 
the  plaintiff,  as  administrator  as  aforesaid,  claims  15,2652. 
12&  6d  for  debt,  and  10,0002.  for  its  detention. 

The  defendant  pleaded,  ninthly,  ^^as  to  the  causes  of 
action  which  are  alleged  to  have  accrued  in  respect  of  the 
yearly  sum  of  3752.  from  the  5th  day  of  January,  1814,  in 
the  deed  in  the  declaration  secondly  mentioned,  that  the 
said  deed  was  made  in  consideration  of  20002.,  the  monies 
of  the  defendant,  paid  to  the  said  S.  Humphreys,  by  di- 
rection of  the  defendant;  and  that  the  said  deed  was  made 

T  y  2 
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after  the  passing  of  the  53  Geo.  3,  c.  l^l,  intituled  &a,  and 
that  the  said  annuity  of  625t  was  granted  for  two  lives 
upon  and  for  a  pecuniary  consideration  in  that  behalf,  in 
money  before  then  paid  by  the  said  S.  Humphreys  to  the 
defendant;  and  that  the  said  annuity  of  37SL,  in  the  said 
deed  in  the  declaration  secondly  mentioned,  was  an  an- 
nuity for  two  lives  upon  and  for  a  pecuniary  considera- 
tion in  that  behalf  in  money  before  then  paid  by  the  said 
S.  Humphreys  to  the  defendant;  and  that  no  memorial  of 
the  said  deed  in  the  declaration  secondly  mentioned  was 
enrolled  in  the  High  Court  of  Chancery,  within  thirty 
days  after  the  execution  thereof,  according  to  the  direc- 
tions of  the  said  Act." 
Demurrer,  and  joinder. 


Hugh  HiUy  in  support  of  the  demurrer. — ^The  plea  is 
bad,  for  the  deed  secondly  mentioned  in  the  declaration 
did  not  require  enrolment  under  the  statute  53  Greo.  3,  a 
141,  s.  2  (a).  That  enactment  applies  only  to  grants  of 
annuities.  The  instrument  in  question  was  not  executed 
by  the  grant6r  of  the  original  annuity,  and  cannot  be  re- 


(a)  That  section  enacts^  ^that 
within  thirty  days  after  the  exe- 
cation  of  eveiy  deed,  bond,  in- 
strument, or  other  assurance, 
whereby  any  annuity  or  rent- 
charge  shall,  from  and  after  the 
passing  of  this  Acty  be  granted 
for  one  or  more  life  or  lives,  or 
for  any  term  of  years  or  greater 
estate  determinable  on  one  or 
more  life  or  lives,  a  memorial  of 
the  date  of  every  such  deed,  bond, 
instrument)  or  other  assuranoe, 
of  the  names  of  all  the  parties 
and  of  all  the  witnesses  thereto, 
and  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted, 


and  of  the  person  or  persons  bj 
whom  the  same  is  to  be  benefi- 
cially received,  the  pecuniary 
consideration  or  consideratioDs 
for  granting  the  same,  and  the 
annual  sum  or  sums  to  be  paid, 
shall  be  enrolled  in  the  High 
Court  of  Chancery,  in  the  form 
or  to  the  effect  following, — ^with 
such  alterations  therdn  as  the 
nature  and  circumstances  of  any 
particular  case  may  reasonably 
require:  [Here  follows  the  form] 
—otherwise  every  such  deed, 
bond,  instrument^  or  other  a»> 
surance  shall  be  null  and  void, 
to  all  intents  and  purposes.** 


EASTEB  TEEM,   16  VICT.  687 

garded  in  any  sense  as  the  grant  of  a  fresh  annuity;  and        1853. 
consequently  it  is  not  open  to  the  objection  raised  to  it 
by  the  plea. — He  was  then  stopped  by  the  Court 

BramweU  contri. — The  second  instrument  required  en- 
rolment The  plea  states,  that  "  the  said  annuity  of  375i. 
in  the  said  deed  in  the  declaration  secondly  mentioned, 
•was  an  annuity  for  two  lives,''  &c.  The  second  instru- 
ment, taken  in  connection  with  the  first,  is  the  real  bargain 
between  the  parties,  the  two  together  constituting  the  terms 
upon  which  the  annuity  was  granted.  Earle  v.  Browne  (a) 
is  an  authority  in  support  of  the  plea.  In  that  case  6.,  in 
the  year  1835,  granted  a  life  annuity  of  ISOl.  to  E.,  se- 
cured by  a  warrant  of  attorney  upon  which  judgment  was 
entered  up,  by  an  assignment  of  a  pension,  and  by  a  power 
of  attorney  to  receive  it  in  payment  of  the  annuity.  A 
memorial  of  this  grant  was  duly  enrolled  In  1837  the 
parties,  at  the  request  of  B.,  executed  an  indenture,  where- 
by E.  covenanted  to  accept  an  annuity  of  150Z.  in  lieu  and 
satisfaction  of  the  former  one  of  180i.,  and  B.  covenanted 
not  to  redeem  it  for  a  certain  period;  and  it  was  declared 
that  the  annuity  deed  of  1835  and  all  collateral  securities 
should  be  securities  for  the  payment  of  the  reduced  an- 
nuity. The  Court  of  Queen's  Bench  held  in  that  case, 
that  the  latter  instrument  was  void  for  want  of  enrolment 
\Parke,  B. — ^There  cannot  be  a  grant  of  an  annuity  unless 
there  be  also  a  grantor.  Martin,  B. — The  second  deed 
merely  extinguishes  a  portion  of  the  then  existing  an- 
nuity; that  instrument  does  not  create  a  fresh  annuity.] 
The  Court  in  that  case  expressly  laid  down  the  principle 
upon  which  their  decision  proceeded.  Lord  Denman,  C.  J., 
after  expressing  that  he  entertained  no  doubt  upon  the 
case,  said:  "We  shall  repeal  the  statute  if  we  decide  that 
this  second  annuity  need  not  be  registered;  for  there  will 

(a)  10  A.  &  R  412. 
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185a.  be  a  total  absence  of  that  security  which  the  l^islatme 
has  required.  We  are  bound  to  set  aside  the  second  bax^ 
gain,  because  that  is  now  the  real  one  between  the  parties; 
and  as  the  former  securities,  and  the  judgment  thereon, 
have  become  securities  for  the  latter  bargain,  these  also 
must  be  set  aside."  And  LitUedaie,  J.,  said,  "  The  altera- 
tion of  an  annuity  requires  enrolment  just  as  much  as  the 
original  grant''  That  is  an  authority  in  point,  for  it  is 
clear  that  the  true  value  of  the  annuity,  that  is  to  say,  the 
annuity  itself,  was  that  disclosed  by  both  these  deeds. 

H.  HiU  was  not  called  upon  to  reply. 

Parke,  B. — If  we  look  to  the  words  of  the  Act  of  Parlia- 
ment itself,  which  require  every  deed  whereby  9i,nj  annuity 
shall  be  granted  to  be  enrolled,  it  is  clear  that  a  deed  can- 
not be  treated  as  an  instrument  whereby  an  annuity  is 
granted,  unless  the  alleged  grantor  be  a  party  to  it  In 
the  present  case  the  second  deed  cannot  in  any  Mray  what- 
ever be  viewed  as  the  grant  of  an  annuity,  inasmuch  as 
it  was  not  executed  by  the  grantor  of  the  original  annuity, 
and  it  therefore  cannot  be  considered  as  the  grant  of  a 
fresh  annuity.  Consequently,  it  did  not  require  enrol- 
ment under  this  statute,  which  does  not  apply  except  in 
those  cases  where  the  grantor  is  a  party  to  the  deed.  The 
present  case  may  be  disposed  of  upon  that  short  ground. 
The  plaintiff  therefore  is  entitled  to  judgment 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Haldane  V.  Johnson.  i^^y  9. 

xHE  declaration  stated  that  the  plaintiff,  by  deed,  let  It  is  no  answer 
to  the  defendant  a  house  and  premises,  No.  18,  &c.,  to  onT<^eMnt 
hold  for  fourteen  years  from  the  25th  of  December,  1846,  ^^'***,^ 
at  the  yearly  rent  of  105?.,  payable  by  four  equal  quarter-  &r  payment  ho- 
ly payments,  upon  the  25th  of  March,  the  24th  of  June,  in  the  deed) 
the  29th  of  September,  and  the  25th  of  December;  and  l^ViJSS  on^Ae" 
that  the  defendant,  by  the  said  deed,  covenanted  "with  the  premises  demit- 

•^  ,    .      ,  ed  for  half 

plaintiff  that  he  would  pay  to  the  plaintiff  the  said  rent  an  hour  be- 
at the  said  respective  days  and  times  and  in  manner  afore-  tinuedth«re"to, 
said,  but  the  defendant  hath  broken  his  said  covenant  in  !5!!f*''^;l. 

'  the  sun,  bemg  a 

this,  that,  although  during  the  said  term,  to  wit,  on  the  roffident  time 

A«iA-r%  1  ^«»rt  /•  «•  before  sunset 

25th  of  December,  a.d.  1852,  rent  for  one  quarter  of  a  year  to  aUow  of  the 
of  the  said  term,  ending  on  the  day  and  year  last  afore-  mon!^°L^Uie* 
said,  became  due  and  payable,  yet  the  defendant  did  not  J^°*»  "'durin* 
pay  the  same  when  it  became  due,  or  at  any  time  after-  that  time,  roldy 
wards,  and  the  plaintiff  claims  507.  pay  the  rent,  if 

Plea.— That  upon  Christmas-day,  1852,  being  the  quar-  S^^Sd^^ 
ter-day  on  which,  &c.,  the  defendant  was  at  and  upon  the  ?*\®  "*?  *«*P' 

.         ^        -I  It,  but  that  nei- 

said  demised  house  and  premises  for  the  space  of  one  half  ther  the  plain- 
hour  before  the  setting  of  the  sun  on  the  said  day,  the  aon'lm  S^bt' 
same  being  a  sufficient  time  before  sunset  to  allow  of  the  5S"JT*®!^"^ 

°  ceiye  it;  and 

counting  before  sunset  of  the  money  hereinafter  men-  ^tfrom 

t  A  1  •  thence  hitherto 

tioned,  and  continued  there  from  the  said  time  until,  at,  and  the  defendant 
after  the  setting  of  the  sun  on  the  said  day,  he  being,  ready*mdwUi-* 
during  all  the  time  last  aforesaid,  ready  and  willing  to  pay  ^^^n^ju^- 
the  sum  of  262.  58.,  being  the  amount  of  the  said  rent  in  ^ng  by  payment 
respect  of  the  said  demised  house  and  premises,  so  then  due  into  Court, 
and  payable  from  the  defendant  to  the  plaintiff  as  aforesaid, 
if  the  plaintiff  had  been  minded  to  take  and  accept  the 
same;  but  neither  the  plaintiff,  nor  any  other  person  on 
his  behalf,  came  there  or  was  ready  there  to  receive  the 
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1853.  ^      same;  and  that  from  the  said  Christmas-day  hitherto  the 
defendant  has  been  and  still  is  ready  and  willing  to  pay 
to  the  plaintiff  the  said  sum  of  26^  5^.,  and  he  now  brings 
the  same  into  Court,  &c. 
Demurrer,  and  joinder. 

The  demurrer  was  argued  in  the  present  Term  (April 
26)  by 

WiUes,  in  support  of  the  demurrer. — ^The  plea  affords 
no  answer  to  the  plaintiff^s  claimu  It  appears  to  have 
been  taken  from  the  form  given  in  3  Chitty  on  Pleading, 
7th  edit,  vol.  8,  p.  235.  This  plea,  however,  omits  a  ma- 
terial allegation  to  be  found  in  that  form,  viz.  that  the 
defendant  offered  to  pay  the  rent  Upon  this  ground  alone, 
the  plea  cannot  be  supported. — He  was  then  stopped  by 
the  Court. 

Montague  Smith  contrlL — It  could  hardly  be  disputed 
that  this  plea  would  be  a  good  answer  to  an  action  of 
d^t  for  the  rent.  This  is  not  a  covenant  for  the  payment 
of  a  sum  of  money  in  gross,  but  a  covenant  for  the  pay- 
ment of  rent  reserved.  In  Bac.  Abr.  "  Conditions''  (P.) 
4,  it  is  laid  down,  that  "  rent  reserved  payable  yearly  is  to 
be  paid  on  the  land;  so,  if  a  man  leases,  rendering  rent, 
and  the  lessee  binds  himself  in  20^  to  perform  the  cove- 
nants, this  does  not  alter  the  place  of  payment  of  the 
rent,  for  it  may  be  tendered  on  the  land  without  seeking 
the  obligee."  It  appears  from  Johnson  v.  Clay  (a),  that 
on  a  bare  covenant  for  the  payment  of  money,  the  defend- 
ant may  plead  a  tender;  and  although  the  present  plea 
does  not  amount  to  a  tender,  yet  it  sets  up  the  readiness 
and  willingness  of  the  defendant  to  perform  his  part  of 
the  contract  by  having  the  money  ready  to  be  paid  to 

(a)  7  Taunt  486. 
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the  plaintiff  at  the  place  where  he  has  agreed  to  pay  it.  1863. 
[WiUes  referred  to  Poole  v.  Tufnbridge{a),  as  oyerruling 
Johnson  v.  Clay.]  The  present  claim  may  be  considered 
as  in  the  nature  of  an  action  of  debt  [Parke,  R — It  is 
founded  on  the  covenant  The  defendant  must  go  the 
length  of  contending  that  the  landlord,  in  order  to  obtain 
his  rent,  is  under  the  obligation  of  going  upon  the  land 
for  it]  If  the  landlord  does  not  go  or  send  for  it,  he  has 
to  blame  himself  for  his  loss.  [Martin,  B. — ^There  is  a 
passage  in  Sheppard's  Touchstone,  p.  378,  which  seems  to 
be  in  the  defendant's  favour.  It  is  there  said,  '^  when  the 
thing  the  party  is  bound  by  the  condition  to  do  is  local,  he 
is  not  bound  to  go  any  further  or  to  any  other  place,  but  to 
the  place  itself;  and  therefore,  if  the  condition  be  to  make 
a  feoffment  of  a  piece  of  land,  the  party  that  is  bound  to  do 
it,  is  not  bound  to  go  to  any  other  place  but  to  the  piece 
of  land  to  do  it :  and  if  a  man  make  a  feoffment  in  fee,  or 
lease  for  life  or  years  of  land,  rendering  rent  generally,  and 
gives  an  obligation  with  condition  for  the  payment  of  the 
rent,  the  feoffee  or  lessee  is  not  bound  to  go  to  any  place 
from  the  land  to  seek  the  feoffor  or  lessor  to  pay  him  this 
rent''  Parke,  B. — My  impression  is,  that  the  authorities 
which  appear  to  favour  the  necessity  of  the  landlord's 
going  upon  the  land,  are  applicable  only  to  cases  of  for- 
feiture and  distress]  The  present  question  is  discussed 
by  Bayley,  J.,  in  his  judgment  in  Bottle  v.  Young  Q>)  where 
he  says,  that  ''rent  is  reserved  in  some  cases  generally, 
and  then  the  proper  place  for  the  payment,  the  place  ap- 
pointed by  law,  is  the  land  out  of  which  it  issues." 

WiUes,  in  reply. — The  obligation  imposed  upon  the  ten- 
ant by  his  covenant  does  not  involve  the  necessity  of  the 
payment  being  made  upon  the  land.    It  is  a  personal  duty 

(a)  2  M.  &  W.  223.  (b)  2  B.  &  B.  234. 
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which  the  tenant  has  cast  upon  himself  hj  his  covenant, 
and  it  is  immaterial  whether  or  not  he  has  the  land,  for 
that  is  not  a  matter  which  a£Fects  his  liability  upon  the 
covenant  He  is  bound  to  seek  out  the  covenantee  and  to 
pay  him  the  amount  on  the  day  agreed  upon.  There  is  no- 
thing which  makes  the  rent  payable  upon  the  land:  Brook, 
Abr.,  ^'Tender  and  Beftisal/'  pL  20.  No  authority  can  be 
found  for  saying  that  such  a  plea  is  good  to  an  action  on 
a  covenant  The  plea  is  therefore  bad  for  this  reason.  It 
is  also  insufficient  by  reason  of  the  omission  of  the  ''  ob- 
tulit"  This  plea  would  be  satisfied  by  the  tenant  having 
had  the  money  securely  locked  up  in  his  desk  whilst  he 
was  enjoying  the  festivities  of  the  season.  Bayley^  J.,  in 
JUme  V.  Youffig,  after  referring  to  KidtoeUy  v.  Brand(a\  and 
Buskin  v.  JEdtvards  (b),  says,  "  The  inference^  then,  to  be 
fairly  drawn  from  the  case  in  Plowden,  corrected  as  it  is 
by  the  case  in  Croke  Elizabeth,  is  this,  that  if  a  sum  in 
gross  be  made  payable  at  a  certain  time  and  place,  and 
the  sum  is  properly  a  debt  from  the  person  who  is  to  pay 
it,  it  is  his  duty  to  attend  at  the  time  and  place  and  offer 
it,  but  it  is  not  the  duty  of  the  person  who  is  to  receive  it 
to  demand  it;  and  yet  the  offer  is  essential  to  protect  him, 
not  against  payment  of  the  sum  itself  (which,  as  being 
due,  ought  to  be  paid)  but  against  damages.''  In  the  fol- 
lowing cases,  pleas  which  omitted  the  averment  of  a  tender 
by  the  defendant  have  been  held  bad :  Home  v.  Lewin  (c). 
Cole  V.  Walton  (d) ;  and  the  same  principle  is  involved  in 
the  decision  in  Tindder  v.  Prentice  (e).  [M.  Smith  re- 
ferred to  Crouds  V.  Fastolfe  (/),  which  was  an  action  of 
debt  for  rent  upon  a  lease  for  years,  and  a  plea  similar  to 
the  present,  omitting  the  all^ation  of  a  tender  upon  the 
day  for  the  payment  of  the  rent,  was  held  good  on  demur- 

(a)  Plowd.  69.  (d)  3  Lev.  103. 

(b)  Cro.  Eliz.  415, 535.  (e)  4  Taunt  549. 

(c)  1  Ld.  Baym.  639.  (/)  Sir  T.  Baym.  4i& 
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rer.]    The  weight  of  authority  is  against  the  sufficiency  of       ^^^ 

the  plea.  Haldani 

Cur.  adv.  vult  »- 

JOBNflOM^ 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtdt,  B. — ^This  was  a  demurrer  to  a  plea.  The  de- 
claration alleged  that  the  plaintiff,  by  deed,  let  to  the 
defendant  a  house,  at  the  rent  of  1052.,  payable  quar- 
terly on  the  usual  quarter  days,  and  that  the  defend- 
ant covenanted  with  the  plaintiff  that  he  would  pay  him 
the  said  rent  at  the  said  respective  days  and  times,  and  in 
manner  aforesaid;  but  that  the  defendant  broke  his  cove- 
nant in  this,  that  he  did  not  pay  the  quarter's  rent  which 
fell  due  on  the  25th  of  December,  1852. 

The  defendant  pleaded  that,  upon  the  25th  of  December, 
1852,  he  was  in  the  house  demised  for  half  an  hour  before 
the  setting  of  the  sun,  being  a  sufficient  time  before  sunset  to 
allow  of  the  counting  of  the  money  for  the  rent,  and  from 
thence  until  sunset,  and  during  all  that  time  was  ready 
and  willing  to  pay  the  rent  if  the  plaintiff  had  been  minded 
to  take  and  accept  it,  but  that  neither  the  plaintiff  nor 
any  person  on  his  behalf  came  to  receive  it;  and  that  from 
thence  hitherto  he  was  ready  and  willing  to  pay  it,  and 
he  brought  the  amount  into  Court  ready  to  be  paid  to  the 
plaintiff 

To  this  plea  there  was  a  demurrer. 

The  case  was  argued  before  us  a  few  days  ago  by  Mr. 
Willes  on  behalf  of  the  plaintiff,  and  Mr.  Montague  SmiA 
on  behalf  of  the  defendant ;  and  we  are  of  opinion  that  the 
plea  is  bad. 

Several  authorities  were  cited  by  the  learned  counsel 
for  the  defendant,  but  none  of  them  siq>port  the  position 
which  it  was  necessary  to  establish  in  order  to  maintain 
the  plea,  viz.  that  where  a  lessee  covenants  to  pay  rent  (no 
particular  place  for  payment  being  mentioned  in  the  deed). 
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1863.  ^  the  readiness  of  the  lessee  to  pay  on  the  day  on  the  pre- 
mises demised,  is  either  a  performance  of  the  covenant,  or 
an  answer  to  an  action  upon  it^  until  demand  and  refusal 
of  payment  be  made. 

Several  passages  were  cited  from  Coke  Littleton,  be- 
ginning at  page  200.  They  all^  however,  had  reference  to 
conditions.  There  is  no  doubt  that,  at  common  law,  in 
order  to  entitle  a  lessor  to  re- enter,  and  avoid  the  estate 
for  forfeiture  by  breach  of  a  condition  for  the  payment  of 
rent,  it  is  incumbent  upon  the  lessor  to  demand  the  rent 
upon  the  land  on  the  day  when  it  becomes  due,  a  sufficient 
time  before  sunset  to  enable  the  payment  to  be  made. 
This  is  distinctly  laid  down  in  Coke  Litt.  201 .  b.,  and  the 
statute  6  Geo.  4,  c.  28  (re-enacted  by  the  late  Common 
Law  Procedure  Act),  is  founded  upon  the  ground  that 
such  was  the  common  law.  We  are,  however,  clearly  of 
opinion  that  a  covenant  for  payment  of  rent,  such  as  is 
averred  in  the  present  case,  is  an  obligation  of  a  char- 
acter entirely  different  from,  and  not  at  all  governed 
by,  the  rules  of  law  applicable  to  conditions  and  forfeit- 
ures. 

The  case  of  Orouck  v.  FaMolfe  (a)  was  also  cited.  The 
plea  now  in  question  is  the  same  as  the  plea  in  that 
case,  which  was  adjudged  to  be  good;  but  the  action  there 
was  debt,  whilst  in  the  present  case  the  plaintiff's  de- 
mand is  upon  a  covenant  to  pay  at  the  time  and  in  man- 
ner as  reserved,  no  place  for  payment  being  mentioned. 

A  case  of  Buskin  v.  Edwards,  twice  mentioned  in  Croke 
Eliz.,  first  in  the  Queen V  Bench,  at  page  415,  and  again  in 
error,  at  page  535,  was  also  cited.  It  is  badly  reported; 
and  the  distinction  between  an  action  for  the  rent  and  a 
right  of  entry  for  condition  broken  does  not  seem  to  have 
been  adverted  to.     It,  however,  was  also  an  action  of 

(a)  Sir  T.  Baym.  418. 
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debt  for  the  rent,  and  not  upon  a  covenant  for  the  pay-      ^  185a 
ment  of  it 

But  two  other  authorities  were  referred  to  in  the  argu- 
ment, viz.  Rowe  V.  Young  (a),  in  the  House  of  Lords,  and 
the  judgments  of  the  Judges  there,  and  Poole  v.  Tumn 
bridge  (h),  which,  in  our  opinion,  clearly  shews  the  plea  to 
be  bad.  The  covenant  (as  has  been  already  observed)  is 
a  covenant  to  pay  a  sum  of  money  to  the  lessor  on  a  par- 
ticular day:  no  place  is  mentioned  for  the  payment,  either 
expressly  or  by  implication.  In  such  case  it  is  clearly 
laid  down  in  both  the  above  cases,  that  it  is  the  duty  of 
the  covenantor  to  seek,  on  the  appointed  day,  the  per- 
son who  is  to  be  paid,  and  pay  or  tender  him  the  money. 
And  in  Poole  v.  Tumbridge,  it  is  stated  by  Parke,  B.,  as 
the  conclusion  from  the  authorities,  ^'  that  nothing  can 
discharge  a  covenant  to  pay  on  a  certain  day  but  ac- 
tual payment  or  tender  on  that  day,  although,  if  the 
party  afterwards  choose  to  receive  the  money,  such  pay- 
ment may  be  pleaded  by  way  of  accord  and  satisfac- 
tion." 

This  is  in  exact  conformity  with  the  rule  of  law  laid 
down  in  Sheppard's  Touchstone,  p.  378,  that  when  an 
obligation  is  to  pay  a  sum  of  money,  or  do  any  like  tran- 
sitory thing  to  the  obligee  on  a  day  certain,  but  no  place 
is  set  down  where  it  shall  be  done,  it  must  be  done  to  the 
person  of  the  obligee  wheresoever  he  be,  if  he  be  intra 
quatuor  maria. 

No  precedent  was  cited  for  such  a  plea  in  an  action  up- 
on a  covenant,  and  we  are  satisfied  that  none  exists, 
otherwise  it  would  have  been  discovered  in  the  investiga- 
tion which  was  made  in  reference  to  the  case  of  Rou^e 
V.  Yovng,  above  cited. 

In  Comyns'  Digest,  title  "  Pleader"  (2  W.  49),  page  402, 


(a)  2  B.  &  B.  166.  (6)  2  M.  &  W.  223. 
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J86a  the  plea  seems  to  be  approved  of  in  the  action  of  debt; 
but  nothing  of  the  kind  is  to  be  found  in  regard  to  the 
action  on  the  covenant  (2  V.  14,  page  360);  indeed,  on 
the  contrary,  there  is  a  passage  which  shews  that  even  a 
subsequent  levy  by  distress  is  not  a  good  answer  to  an 
action  of  covenant  for  the  rent,  for  (as  is  said)  this  admiU 
the  rent  not  paid  on  the  day. 

We  are  therefore  of  opinion,  that  a  covenant  for  the 
payment  of  rent,  at  the  time  and  in  manner  as  resenred, 
when  no  particular  place  of  payment  is  mentioned,  is  ana- 
logous to  a  covenant  to  pay  a  sum  of  money  in  gross  on  a 
day  certain,  in  which  case  it  is  incumbent  upon  the  cove- 
nantor to  seek  out  the  person  to  be  paid,  and  paj  or 
tender  him  the  money,  and  for  the  simple  reason,  that  he 
has  contracted  so  to  do. 

Our  judgment  upon  the  main  question  being  for  the 
plaintiff,  it  is  unnecessary  to  refer  to  an  objection  to 
the  plea  of  a  mere  technical  character,  suggested  by  ][r. 
WiUee. 

Judgment  for  the  plamtiff. 
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1853. 

RsaiNA,  on  the  Prosecution  of  the  Ditke  of  Bbunswick,  v.       May  3. 
Lowe  and  Clements. 

X  HIS  was  a  rule  calling  on  the  Duke  of  Brunswick  to  An  outlaw  can- 
shew  cause  why  all  farther  proceedings  in  this  case  should  menrofXT^ 
not  be  stayed,  on  the  ground  of  his  being  an  outlaw.  ^^  recoyered 

J      '  o  o  m  an  action  of 

It  appeared  from  the  affidavits^  that  in  the  year  1849  the  Hbei  by  scire 

Duke  of  Brunswick  obtained  judgment  for  17602.  in  an  recognisance  to 

action  for  libel  against  the  publisher  of  the  Satirist  news-  ^^^  ST  60  Gm. 

paper.     In  January,  1851,  the  Duke,  upon  the  fiat  of  the  J»  c.  9,  s.  Mnd 

Attorney-General,  issued  a  scire  facias  on  the  recogni-  l  Will.  4,  c  73, 

sauces  to  the  Crown  entered  into  by  the  defendants  as  sure*  ^^\  whCTc^nT 

ties  for  the  publisher  of  the  newspaper,  pursuant  to  the  60  *»ceo^»  ™J«  *® 

^  XT  r     7  r  gjay  proceed- 

Geo.  3,  c.  9,  s.  8,  and  11  Geo.  4  &  1  Will.  4,  c.  73,  s.  3.     The  ings  on  the 
defendants  appeared  and  pleaded  to  the  scire  facias;  and  a  outlawry  was 
demurrer  to  the  plea  having  been  filed  on  the  part  of  the  AttoTOey-Gene- 
Duke,  the  defendants  joined  in  demurrer  in  Hilary  Term,  »'  "*^  ^«  ^j* 

"  'f  '   not  appear,  the 

1852.  The  Duke  afterwards  left  this  country,  and,  on  the  Court  made  the 
24th  of  March,  18&3,  was  outlawed  for  not  appearing  to  * 
answer  an  indictment  for  conspiracy  and  subornation  of 
peijury.  His  attorney  having  given  notice  that  an  appli- 
cation would  be  made  to  the  Court  to  appoint  a  day  for 
hearing  the  demurrer,  the  present  rule  was  obtained.  The 
rule  had  been  served  on  the  Attorney-General  as  well  as 
the  Duke's  solicitor. 

C7.  Gray  shewed  cause,  and  argued  that  the  case  did  not 
fall  within  the  general  rule,  since  it  was  in  fact  a  pro- 
ceeding on  the  part  of  the  Crown,  which  could  not  be  taken 
without  the  Attorney-General's  fiat. 

KnowleSy  i^  support  of  the  rule. — The  proceeding,  though 
in  the  name  of  the  Crown,  is  for  the  benefit  of  the  Duke 
of  Brunswick ;  and  it  is  well  established  that  an  outlaw 

VOL.  viii.  zz  exch. 
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185a  cannot  be  heard  in  Court,  except  for  the  purpose  of  re- 
versing his  outlawry :  A  Idridge  v.  BuUer  (a).  [Parke,  B. — 
That  is  not  quite  true;  an  outlaw  may  shew  cause  against 
an  attachment  It  is  more  correct  to  say  that  he  cannot 
enforce  any  proceeding  for  his  own  benefit]  He  cannot 
move  to  tax  an  attorney's  bill  in  which  he  is  interested: 
In  re  Mander(b),  It  is  true,  that  in  Hamlin  v.  Gro8dey{c) 
it  was  decided  that  an  outlaw  might  apply  to  the  Insol- 
vent Debtors'  Court  for  his  discharge  from  custody  under 
a  capias  utlagatum  upon  a  judgment  for  damages  and 
costs;  but  that  proceeded  on  the  particular  language  of 
the  7  Geo.  4,  c.  67,  ss.  10,  50(d).  [Parke,  B.— The  prin- 
cipal object  of  the  proceeding,  which  is  to  enforce  payment 
of  the  damages  recovered  in  an  action  for  libel,  is  for  the 
benefit  of  the  outlaw.  The  Crown,  no  doubt,  has  an 
interest  in  it;  because  the  damages,  when  recovered, 
would  belong  to  the  Crown  and  not  to  the  outlaw,  who 
has  forfeited  all  his  effects  and  all  his  interest  in  the  judg- 
ment But  then  her  Majesty's  Attorney-General  has  been 
served  with  the  rule  and  does  not  appear,  which  shews  that 
the  Crown  does  not  take  any  interest  in  the  matter.] 

Per  Curiam  (e). — The  rule  must  be  absolute. 

(a)  2  M.  &  W.  412.  Vict.  c.  1 10,  as.  35, 79,  is  the  sama 

(6)  6  Q.  B.  867.  {e)  Pollock,  C.  B.,  Parke,  R, 

(c)  8  A.  &  E.  677.  PlaU,  B.,  and  Martin,  R 
{d)  The  language  of  the  1  &  2 
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1863. 

Grafton  and  Others  v.  The  Eastern  Counties  Railwat       Mai/  4. 
Company. 

X  HE  declaration  stated,  that,  by  certain  articles  of  agree-  a  declaration 
ment,  bearing  date  the  30th  of  October,  1 851 ,  the  plaintiffs  a*t^^on^^ 
and  defendants  covenanted  and  agreed  with  each  other,  *i^*»  ***®  P^"" 

^  '    tiffs  agreed  that 

amongst  other  things,  in  manner  following:  that  is  to  say,  they  would, 
that  the  plaintiffs  would,  during  a  certain  term  of  years  teim°^piSy  tlT 
therein  mentioned,  supply  to  the  defendants,  and  that  the  ^^  Aat'^S^**' 
defendants  would  take  from  the  said  plaintiffs,  all  the  coke  defendants 

would  take 

the  said  Company,  during  the  continuance  of  the  said  from  them,  all 

agreement,  should  require  at  Lowestoft,  equal  to  the  rea-  fendanta'  Com- 

sonable  capacity  of  certain  ovens  therein  mentioned  to  pany  should  re- 

manufacture  for  a  certain  district  therein  mentioned,  at  cording  to  the 

_  .  /.^^y»f  ii»  -I  - 1  r^  »     capacity  of  cer- 

the  price  of  18*.  6A  per  ton,  laden  into  the  said  Company  s  tain  ovens,  pro- 
trucks,  provided  that  the  said  coke  should  be  of  the  best  i^dwkl^sh^uid 
quality;  the  said  plaintiffs  on  their  part  engaging  that  the  ^^^^^®t^®** 
same  should  be  large  and  of  the  best  quality,  and  equal  to  plaintiffs  on 
that  made  from  the  best  Brancepeth  coal,  and  to  be  to  the  ga^ng  Oiat  the 
satisfaction  of  the  said  Railway  Company's  inspecting  J^/^n^'d^of^ 
officer  for  the  time  being:  and  agreeing  that  the  said  the  best  quality, 

and  equal  to 

Railway  Company  should  have  power  to  refuse  to  accept  that  made  from 
coke  of  an  inferior  quality,  or  small  in  its  pieces,  and  to  ^c^^ndLto 
purchase  what  they  might  require  elsewhere,  if  the  plain-  ^fJj^^^^^ 
tiffs  did  not  supply  coke  of  the  best  quality  and  equal  to  ^«y » inspect- 
that  above  described,  and  to  the  satisfaction  of  the  said  th^  ame  bek^; 
Railway  Company's  said  officer,  and  to  charge  the  plaia-  ^at^ATwId 
tiffs  with  the  excess  of  price  beyond  the  said  contract  Companyshouid 

have  power  to 
refuse  to  accept 
coke  of  inferior 
quality  or  small  in  its  pieces;  and  to  purchase  what  they  might  require  elsewhere  if  the  plaintiffs  did 
not  supply  coke  of  the  best  quality,  and  equal  to  that  above  described,  aiuf  to  the  satis/action  of  the  mid 
Company's  aaid  officer^  and  to  chaige  the  plaintiffs  with  the  excess  of  price  beyond  the  said  con- 
tract price.  The  declaration  then  contained  an  averment,  that,  during  the  term,  the  plaintiffs  ma- 
nufactured and  supplied  to  the  defendants,  in  the  manner  provided  by  the  said  agreement,  certsiin 
coke,  which  they  required  at  L.,  which  was  of  the  quality  required  by  the  agreement,  and  equal  to 
that  made  from  the  said  B.  coal,  and  laige  in  its  pieces;  and  laid  as  a  breach  the  refusal  of  the  de- 
fendants to  accept  the  said  coke : — Hdd^  that,  according  to  the  true  construction  of  the  agreement, 
it  was  a  condition  precedent  to  the  right  of  the  plaintifib  to  insist  upon  the  defendants*  acceptance 
of  the  coke,  that  it  should  be  to  the  satisfaction  of  their  inspecting  officer;  and  consequently  that 
the  declaration,  which  omitted  that  allegation,  was  bad  in  substance. 

zz2 


700  BZCHEQUEB  BEPO&T& 

1853.  price.  And  the  plaintiffs  saj,  that,  during  the  said  term 
Grafton  ^^A  continuance  of  the  said  agreement,  they  manufactured 
Ea8^bn  ^^  suppHed  to  the  defendants  in  the  manner  provided  by 
CouNTiM  the  agreement  certain  coke  which  they  required  at  Lowes- 
toft for  the  said  district,  which  was  of  the  quality  required 
by  the  agreement,  and  equal  to  that  made  from  the  said 
Brancepeth  coal,  and  large  in  its  pieces,  and  of  which  the 
value  amounted  to  the  sum  of  11002.;  but  that  the  de- 
fendants then  refused  to  take  the  same  and  pay  for  the 
same  after  the  rate  aforesaid,  contrary  to  the  said  articles 
of  agreement.  And  for  that,  during  the  said  term  and  the 
continuance  of  the  said  agreement,  the  plaintifis  manu- 
factured and  supplied  to  the  defendants  certain  other 
coke,  which  they  refused,  at  Lowestoft  for  the  said  dis- 
trict, according  to  the  said  agreement ;  and  which  was  such 
coke  as  the  plaintiffs  engaged  to  supply  according  to  the 
said  agreement  as  aforesaid,  and  of  which  the  value 
amounted,  at  the  rate  aforesaid,  to  the  sum  of  198Z.  3&  5dL, 
and  in  all  things  performed  the  said  agreement  on  their 
parts;  and  although  the  defendants  then  accepted  and 
received  the  said  coke,  they  have  thence  hitherto  refused 
to  pay  for  the  same  as  aforesaid. 

The  defendants  pleaded  to  the  breach  above  assigned, 
secondly,  that  the  plaintiffs  did  not,  during  the  said  term, 
manufacture  and  supply  to  the  defendants  in  the  manner 
provided  by  the  said  agreement  any  coke  which  they  re- 
quired at  Lowestoft  for  the  said  district,  which  was  of  the 
quality  required  by  the  agreement,  and  equal  to  that  made 
from  the  best  Brancepeth  coal,  and  large  in  its  pieces,  as  in 
and  by  that  breach  above  alleged. 

The  defendants  pleaded,  thirdly,  to  the  same  breach, 
that  no  part  of  such  coke  was  to  the  satisfaction  of  the 
defendants'  inspecting  officer  for  the  time  being;  where- 
fore they  refused  to  accept  and  pay  for  the  said  coke,  or 
any  part  thereof,  as  in  that  breach  alleged. 
The  plaintiffs  replied  to  these  pleas,  that  the  coke,  upon 
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the  refusal  to  take  and  pay  for  which  the  first  breach  is         18^3. 
above  assigned,  was,  during  the  said  term,  manufactured      Qrafton 
and  supplied  to  the  defendants  in  the  manner  provided      ^^^^^^ 
by  the  said  agreement,  and  was  required  at  Lowestoft  for      Countim 
the  said  district,  and  was  of  the  quality  required  by  the 
said  agreement,  and  equal  to  that  made  from  the  best 
Brancepeth  coal,  and  large  in  its  pieces. 
Demurrer  and  joinder. 

H,  T,  Holland  in  support  of  the  demurrer. — ^The  plead- 
ings do  not  shew  any  cause  of  action;  for,  according  to  the 
terms  of  the  agreement  between  these  parties,  the  coke 
supplied  by  the  plaintiffs  ought  to  have  been  ''  to  the  satis- 
faction of  the  Company's  inspecting  officer."  This  is  a 
material  part  of  the  contract,  and  is  a  condition  precedent 
to  the'  plaintiff's  right  to  recover  for  coke  supplied.  In 
Milner  v.  Field  (a),  a  building  agreement  contained  a  pro- 
viso, that  no  instalment  should  be  paid  unless  the  plain- 
tiff delivered  to  the  defendant  a  certificate  signed  by  the 
surveyor  of  the  latter  that  the  works  were  performed  ac- 
cording to  the  specifications;  and  it  was  there  held,  that 
the  certificate  was  a  condition  precedent  to  the  right  to 
payment,  and  that  the  want  of  it  was  a  good  answer  to 
the  action. — He  was  then  stopped  by  the  Court 

Maynard  contrik. — ^According  to  the  true  construction 
of  this  agreement,  either  the  obtaining  of  the  satisfaction 
of  the  defendants'  officer  is  not  a  condition  precedent,  or, 
if  it  be  so,  that  condition  is  void.  First,  the  meaning  of 
this  clause  of  the  agreement  is,  that  if  the  coke  should  not 
be  large,  and  of  the  best  quality,  the  Company  should  have 
the  power  to  reject  it.  This  is  the  subject  to  which  the 
terms  ''  to  the  satisfaction  of  the  defendants'  officer,"  is 
applicable.    The  inspecting  officer  was  inserted  as  a  per- 

(a)  6  Exch.  829. 
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son  well  qualified  to  form  a  proper  opinion  as  to  the  quality 
oif  the  coke  supplied.  It  does  not  appear  by  the  pleadings 
that  he  was  dissatisfied,  or  that,  if  he  was,  his  dissatisfac- 
tion was  notified  to  the  plaintiiFs;  and  it  does  appear 
that  the  coke  was  of  the  quality  stipulated  for  by  the 
agreement.  [Parke,  B. — ^This  stipulation  empowers  the 
Company's  officer  to  reject  any  coke  whatever  with  which 
he  may  be  dissatisfied.  It  is  to  be  presumed  that  he  will 
not  be  satisfied  with  the  coke  which  may  not  be  of  the 
quality  specified.  The  satisfaction  of  the  officer  is  a  con- 
dition  precedent  to  the  plaintiffs'  right  to  insist  upon  the 
Company's  acceptance  of  the  coke,  and  therefore  the  plain- 
tiffs ought  to  have  inserted  an  averment  to  that  effect  in 
their  declaration.]  Secondly. — The  condition  is  void,  and 
is  not  binding  upon  the  plaintiffs.  Here  the  party  upon 
whose  decision  the  rights  of  the  plaintiffs  are  made  to 
depend  is  the  servant  of  the  defendants,  and  consequently 
they  have  it  in  their  own  power  to  withhold  payment 
from  the  plaintiffs.  If  the  party  named  had  been  mu* 
tually  agreed  upon  as  the  arbitrator  between  the  parties, 
the  case  would  have  been  different.  The  present  case, 
however,  falls  within  the  principle  of  the  decision  in 
DaUman  v.  King  (a),  where,  under  an  agreement  that  the 
lessee  should  spend  a  certain  sum  in  repairs,  to  be  inspected 
and  approved  of  by  the  lessor,  and  to  be  done  in  a  sub- 
stantial manner,  the  lessee  was  to  be  allowed  to  retain 
that  amount  out  of  the  first  year's  rent  of  the  premises;  it 
was  held  that  the  lessor's  approval  was  not  a  condition 
precedent  to  the  lessee's  retaining  the  rent  And  the 
Court  there  said,  that  the  case  was  distinguishable  from 
that  of  Morgan  v.  Birnie  (6),  where  the  defendant  was  to 
pay  for  a  building,  upon  receiving  an  architect's  certificate 
that  the  work  was  done  to  his  satisfaction;  and  the  archi- 
tect having  checked  the  builder's  charges,  and  sent  them 


(a)  4  Bing.  N.  C.  106. 


(6)  9  Bing.  672. 
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to  the  defendant,  it  was  held  that  that  did  not  amount  to 
such  a  certificate  of  satisfaction  as  to  enable  the  builder  to 
recover,  although  the  defendant  had  not  objected  to  pay  on 
the  ground  that  no  sufficient  certificate  had  been  rendered. 
In  the  latter  case,  the  architect  was  appointed  by  the  par- 
ties the  sole  arbitrator  in  settling  the  amount  to  be  ex- 
pended on  the  premises  and  all  disputes.  And  in  Harri- 
son V.  The  Great  Northern  Railway  Company  (a),  which  is  a 
similar  case  to  the  present,  WiUiams,  J.,  says — "  There  is 
a  difierence  between  the  case  in  which  the  person  who  is 
to  certify  is  made  an  arbitrator,  and  the  case  where  he  is 
a  servant,  to  do  some  act  which  the  Company  might  order 
him  to  do."  Upon  the  defendants'  construction  of  this 
contract,  they  have  themselves  an  absolute  power  of  dis- 
cretion in  the  matter.  [Martin,  B. — Parties,  therefore, 
ought  to  be  careful  how  they  enter  into  contracts  contain- 
ing stipulations  giving  such  powers.] 


1853. 
Grafton 

V, 

Eastern 

countibs 

Railway  Co, 


Peb  Cubiam  (b). — The  clause  in  question  is  a  condition 
precedent  to  the  plaintifis'  right  of  action,  and  is  binding 
upon  them.     They  may  amend ;  otherwise  there  will  be 

Judgment  for  the  defendants. 


(a)  21  L.  J.,  C.  P.,  89.         (6)  Farkcy  B.,  Piatt,  B.,  and  MarHfi,  B. 
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April  15.         In  re  Place,  in  a  suit  of  Place  v.  Potts  and  Another. 

After  an  action  \y  •  E.  POLLOCK  mOVed  fOF  a  rule  calling  upon  the  de- 
shipowner^  *  fendants  to  shew  cause  why  a  writ  of  prohibition  should 
^rtererfor  ^^*  ^^^^^  ^  prohibit  them  from  further  proceeding  in  the 
freight,  a  moni-  matter  of  this  suit  in  the  Court  of  Admiralty. — It  ap- 
out  of  the  Court  peared  by  the  affidavits  in  support  of  the  motion,  that  this 
the  suit  of  Se**  ^^  ^^  action  brought  by  the  plaintiff,  the  owner  of  the 
ho^to^*  **^bo  d.  ®^^P  Brilliant,  against  the  defendants,  the  charterers,  for 
directing  the  freight  (o).  After  the  commencement  of  the  action,  a  mo- 
pay  the  amount  uition  issued  out  of  the  High  Court  of  Admiralty,  at  the 
(wWch^^-  suit  of  the  obligee  of  a  bottomry  bond,  directing  the  de- 
ed the  amount  fendauts  to  pay  the  amount  of  the  freight  (which  ezceed- 

secuied  hy  the  ^  .  . 

bottomry  bond)  ed  that  decreed  by  the  bottomry  bond)  into  the  registry  of 
^of  Aa?^  that  Court,  which  the  defendants,  in  obedience  to  that 
Sie'^drfeldim,  "^^i^i*i^°>  accordingly  did.  The  affidavits  further  suggest- 
in  obedience  to  ed,  that  there  had  been  collusion  in  the  proceedings  in  the 
accordingly  did.  Admiralty  Court,  between  the  obligee  of  the  bottomry 
fased^^^tTf  ^^^^  ^^^  ^^^  defendants,  for  the  purpose  of  defeating  the 
P^o^^Wtira  to  plaintiff's  claim  in  the  present  action. — The  plaintiff  may 
proceedings  in  sustain  a  serious  injury  to  his  rights,  if  the  proceedings  of 
AdmiwJty!*al-  ^^^  Court  of  Admiralty  be  not  stayed.  This  Court  has 
^^tointu  *^  ^^^"^^  ^^^^^  subject-matter  of  the  plaintiff's  claim.  [Parke, 
oftheappiica-  B. — The  obligee  of  the  bottomry  bond  seeks  his  remedy 
writ  suggested  in  the  Court  of  Admiralty,  which  has  jurisdiction  over  the 
wedin^^^  matter,  and  can  enforce  the  payment  of  the  money  due 
conducted  col-  ^ndcr  that  bond.    Martin.  R — We  cannot  prohibit  a  man 

Insively,  and  to  * 

defeat  the  plain-  from  Seeking  his  lawful  remedy  in  the  proper  Court  How 
can  the  plaintiff  be  injured  by  these  proceedings  in  the 
Admiralty  Court?]  That  Court  may  pronounce  a  judg- 
ment in  rem,  which  may,  consequently,  affect  the  plain- 
tiff's remedy  here ;  and  moreover,  it  appears  by  the  affi- 
davits, that  the  proceedings  are  coUusively  carried  on. 

(a)  See  the  next  caae. 
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[Parke,  R — Have  you  any  authority  in  support  of  a  pro-  1853. 
hibition  on  that  ground?  If  a  judgment  in  rem  be  ob- 
tained, and  the  defendants  should  set  that  up  as  an  an- 
swer to  the  action  in  this  Court,  the  plaintiff  may  reply 
the  fraud.  PoUock,  C.  B. — If  that  Court  has  jurisdiction 
over  the  plaintiff's  demand,  he  ought  to  put  in  his  claim 
there.] 

Pollock,  C.  B. — If  the  facts  stated  in  support  of  the 
rule  were  embodied  in  a  declaration  in  prohibition,  the 
declaration  would  be  bad  upon  the  face  of  it  There 
ought,  therefore,  to  be  no  rule. 

Pabke,  B.,  Platt,  B.,  and  Mabtin,  R,  concurred. 

Rule  refused. 


Place  v.  Potts  and  Another.  jfa^f  7. 

XhE  declaration  stated,  that  '^the  defendants  are  in-  it  is  a  good 
debted  to  the  plaintiff  for  freight,  for  the  conveyance  by  ^^  for"frd^t, 
the  plaintiff  for  the  defendants,  at  their  request,  of  goods  ^-Sf'**^*^^^. 
in  the  ship  Brilliant;  and  the  plaintiff  claims  the  sum  of  nance  of  the 

K017   T.    K^'>  action,  that  a 

OLlL  18,  oa,  certain  som of 

The  defendants  pleaded,  secondly,  as  to  the  sum  of  SJ^J^^^ 
386t  1 7s.  9d.,  parcel  of  the  money  claimed,  that  before  the  ^»*tomiy  bond; 

,  .  .  that  the  amount 

earning  or  accruing  due  of  the  said  freight,  and  before  the  had  not  been 

defendants  became  indebted  in  the  said  386£  17«.  9d.,  SI^^^Sj^ 

parcel  &c.,  the  said  goods  so  conveyed  in  the  said  ship,  as  ^^^"^ 

therein  mentioned,  were  by  the  defendants  shipped  in  and  ^on,  proceed- 
ings had  been 
institated  in  the 
Court  of  Admiraltj  for  the  recoyeiy  thereof;  and  that  the  defendants  had,  in  pursuance  of  a  moni- 
tion issued  out  of  that  Court,  paid  the  freight  into  the  registry  of  that  Court;  although  the  amount 
of  the  freight  exceeds  that  due  upon  the  bottomir  bond. 

A  declafation  in  an  action  for  freight  stated,  that  ^  the  defendants  are  indebted  to  the  plaintiff  for 
freight"  for  the  conreyance  of  goods,  &c  : — Held^  on  general  demurrer,  that  the  declaration  was  bad, 
for  not  following  the  form  given  by  the  schedule  to  the  Common  Ijaw  Procedure  Act,  which  contains 
the  words  **  for  money  payable  by  the  defendant  to  the  plaintiff,"  and  for  not  shewing  any  debt  due 
in  prasenti. 
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1653.  on  board  the  said  ship  in  parts  beyond  the  seas,  to  wit,  at 
Quebec,  to  be  conveyed  by  the  plaintiff  in  the  said  ship, 
for  freight  and  reward  to  the  plaintiff  in  that  behalf,  on  a 
voyage  from  Quebec  aforesaid  to  Sunderland  in  this  king- 
dom, and  there  delivered  by  the  plaintiff  for  the  defend- 
ants, the  dangers  and  accidents  of  the  seas  and  nayigation 
of  whatsoever  nature  or  kind  excepted;  and  that,  whilst 
the  said  ship  was  in  parts  beyond  the  seas,  to  wit,  at 
Quebec  aforesaid,  and  before  the  commencement  of  the 
said  voyage,  it  became  and  was  absolutely  necessary  that 
one  Thomas  Place,  the  master  of  the  said  ship,  as  agent 
for  and  on  behalf  of  the  plaintiff  and  other  the  owner  or 
owners  of  the  said  ship,  should  borrow  a  certain  sum  of 
money  for  the  use  of  the  said  ship  and  the  purposes  of  the 
said  voyage,  upon  the  credit  of  the  said  ship  and  the  freight, 
upon  a  bottomry  bond. — ^The  plea  then  set  out  a  bottomry 
bond  in  the  usual  form,  pledging  the  ship  and  freight  to 
one  George  Burns  Symes  for  the  sum  of  286i  16«.  64, 
and  then  proceeded  to  state,  that  the  plaintiff  did  not, 
nor  did  the  said  T.  Place,  nor  did  any  other  person,  pay  to 
the  said  Q,  B.  Symes  the  said  sum  of  286^.  16&  6d,  and  the 
same  remains  wholly  due  and  unpaid;  and,  by  reason  of 
the  nonpayment  of  the  same,  the  said  Gr.  R  Symes,  in  dae 
form  of  law,  after  the  commencement  of  this  action,  took 
proceedings  and  made  suit  in  the  High  Court  of  Her 
Majesty's  Admiralty  of  England  against  the  said  ship  and 
freight,  to  recover  payment  of  the  said  sum;  and  afterwards 
a  monition  and  process  issued  out  of  the  said  Court  of 
Admiralty  under  the  Great  Seal  thereof,  directed  to  all  and 
singular  her  Majesty's  vice-admirals,  justices  of  the  peace, 
mayors,  sheriffs,  bailiffs,  marshaLs,  constables,  and  to  all 
other  her  Majesty's  officers,  ministers,  and  others,  as  well 
within  liberties  and  franchises  as  without;  and  whereby, 
after  reciting,  amongst  other  things,  that  the  Right  Hoa 
Stephen  Lushington,  Doctor  of  Laws,  Lieutenant  of  the 
said  High  Court  of  Admiralty,  and  in  the  same  Court  offi- 
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cial  principal,  and  Gommissary-general,  and  special  and  1853. 
president  and  judge  thereof,  lawfully  constituted  and  ap- 
pointed, in  a  certain  business  moved  and  prosecuted  before 
him  in  the  said  Court  on  behalf  of  T.  H.  Holderness  of 
Liverpool,  in  the  county  of  Lancaster,  merchant,  the  law- 
fully constituted  attorney  of  the  said  G.  B.  Symes,  the  legal 
holder  of  the  said  deed  or  bottomry  bond  on  the  said  ship 
and  the  freight,  due  for  the  transportation  of  the  said 
goods  lately  laden  therein,  rightly  and  duly  proceeding  on 
the  day  of  the  date  of  the  said  monition  or  process,  at  the 
petition  of  the  proctor  of  the  said  T.  H.  Holderness,  who 
alleged  the  said  freight  to  be  in  the  possession  or  power 
of  the  defendants,  decreed  monition  against  the  plaintiff 
and  T.  Fordyce,  and  the  defendants,  to  the  effect  and  in 
manner  and  form  thereinafter  mentioned  (justice  so  re- 
quiring), our  Lady  the  Queen  did,  by  the  said  monition 
and  process,  strictly  charge  and  command  them  jointly 
and  severally,  that  they  should  omit  not  by  reason  of  any 
liberty  or  franchise,  but  that  they  should  monish  and  cite, 
or  cause  to  be  monished  and  cited,  peremptorily  and  per- 
sonally, the  said  plaintiff  and  T.  Fordyce,  that,  on  or  before 
the  bye-day  after  Hilary  Term,  to  wit,  Tuesday,  the  16th 
of  February,  3853,  they  should  bring  or  cause  to  be 
brought  into  the  registry  of  the  said  Court,  situate  in  the 
parish  of  St.  Gregory,  near  Doctors  Commons,  London, 
the  sum  of  1572.  68.  6(2.,  the  balance  of  proceeds  arising 
from  the  sale  of  the  wreck  and  stores  of  the  said  ship,  to 
abide  the  judgment  of  the  Court  concerning  the  said  deed 
or  bottomry  bond,  or  appear  before  the  said  Judge  of  the 
said  Court,  or  his  surrogate,  to  an  action  to  be  entered  on 
behalf  of  the  said  T.  H.  Holderness  against  the  said  balance 
of  proceeds  and  freight  in  respect  of  the  said  deed  or  bot- 
tomry bond,  and  give  bail  to  answer  such  action,  so  far 
as  regards  such  balance  of  proceeds,  or  to  appear  and  shew 
good  and  sufficient  cause  concludent  in  law  why  they 
should  not  bring  the  said  sum  into  the  said  r^stry,  or 
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1853.  why  they  should  not  give  such  bail;  and  further  to  do 
and  receive  as  unto  law  and  justice  should  appertain, 
under  pain  of  the  law  and  contempt  thereof;  and  further, 
that  they  monish  and  cite,  or  cause  to  be  monished  and 
cited,  peremptorily  and  personally,  the  defendants,  whom 
also  our  said  Lady  the  Queen  monished  and  cited  by  the 
said  monition  and  process,  that  on  or  before  the  said  day 
they  should  bring  or  cause  to  be  brought  into  the  said 
registry  the  aforesaid  money,  due  for  the  said  freight  so 
earned  as  aforesaid,  to  abide  the  judgment  of  the  said 
Court  concerning  the  said  deed  or  bottomry  bond,  toge- 
ther with  an  account  of  the  said  freight  duly  verified,  or 
appear  before  the  Judge  of  the  said  Court  or  his  surro- 
gate, and  shew  good  and  sufficient  cause  concludent  in 
law  why  they  should  not  bring  such  sum  into  the  said  re- 
gistry, and  further  to  do  and  receive  as  unto  law  and  jus- 
tice should  appertain,  under  pain  of  the  law  and  contempt 
thereof;  and  that  they  duly  certify  to  her  Majesty's  afore- 
said Judge  or  his  surrogate  what  they  should  do  in  the 
premises,  together  with  the  said  monition  or  process;  and 
the  defendants  were  accordingly,'  after  the  commencement 
of  this  suit,  monished  and  cited  by  the  said  monition  or 
process,  as  therein  mentioned.  And  the  defendants  being 
unable  to  shew,  and  there  not  being  any  good  or  sufficient 
cause  concludent  in  law,  why  they  should  not  bring  the 
said  sum  due  for  freight  into  the  said  registry,  as  required 
by  the  said  monition  and  process,  they  the  defendants 
did,  in  obedience  thereto,  after  the  commencement  of  this 
action,  pay,  and  were  forced  and  compelled  to  pay,  into 
the  registry  of  the  said  Court  the  said  sum  of  386i  17«.  9d, 
parcel  &c.,  due  for  the  said  freight,  the  same  being  the 
whole  amount  of  the  money  which  ever  became  due  and 
payable  for  and  in  respect  of  the  said  freight,  to  abide  the 
judgment  of  the  said  Court  concerning  the  said  deed  or 
bottomry  bond,  together  with  an  account  of  the  said 
freight  duly  verified. 
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General  demurrer^  and  joinder.  —The  defendants,  in  1853. 
their  points  for  argument,  gave  notice  that  they  should 
object  to  the  sufficiency  of  the  declaration,  "  on  the  ground 
that  it  does  not  shew  that  there  was  any  money  payable 
by  the  defendants  to  the  plaintiff,  and  for  that  it  merely 
alleges  that  the  defendants  are  indebted  to  the  plaintiff 
for  freight" 

The  case  was  argued  ih  the  present  Term  (April  25 
and  27)  by 

C.  E.  Pollock  in  support  of  the  demurrer  to  the  plea. — 
The  defendants'  objection  to  the  sufficiency  of  the  declara- 
tion cannot  be  sustained.  The  objection  is,  that  the  words 
"money  payable  by  the  defendant  to  the  plaintiff"  are 
omitted  in  the  declaration.  These  words  are  to  be  found 
in  the  form  contained  in  the  Schedule  (B.)  to  the  Common 
Law  Procedure  Act,  15  &  1 6  Vict  a  76.  The  91st  section 
of  that  Act,  after  a  heading,  which  recites,  that  "  it  is  de- 
sirable that  examples  should  be  given  of  the  statements  of 
causes  of  action,  and  of  forms  of  pleading,"  enacts  that 
"  the  forms  contained  in  the  Schedule  (B.)  to  this  Act  an- 
nexed shall  be  sufficient,  and  those  and  the  like  forms 
may  be  used  with  such  modifications  as  may  be  necessary 
to  meet  the  facts  of  the  case;  but  nothing  herein  contain- 
ed shall  render  it  erroneous  or  irregular  to  depart  from  the 
letter  of  such  forms,  so  long  as  the  substance  is  expressed 
without  prolixity."  The  plaintiff  has  substantially  follow- 
ed the  form,  and  the  defendants  have  pleaded  over.  The 
declaration  alleges  that  the  defendants  are  indAted  for 
freight  [Parke,  R — ^The  declaration,  as  it  stands,  does 
not  contain  any  cause  of  action;  for  it  does  not  appear 
that  it  is  a  money  payment,  or,  what  is  the  more  import- 
ant objection,  that  the  amount  claimed  is  payable  in  prse- 
senti.  It  may  be  that  the  debt  does  not  become  payable 
until  three  months  after  action  brought  The  plaintiff, 
upon  this  declaration,  would  not  be  bound  to  prove  that 
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1853.  the  debt  was  due.]  The  words  ''  for  money  pajrable  "  are 
equally  ambiguous,  and  do  not  necessarily  imply  that  the 
debt  is  absolutely  due,  [Martin,  B. — The  Act  expressly 
gives  the  form,  and  the  pleader  ought  to  have  followed 
that  form.]— The  Court  then  asked  G.  E.  Pollock  whether 
he  would  amend,  and  he  applied  to  do  so  under  the  222nd 
section  of  the  Act. 

The  Court  thereupon  asked  BramweUy  who  appeared 
for  the  defendants,  whether  he  had  any  objection  to  the 
amendment;  and  upon  his  replying  that  he  had  not,  the 
declaration  was  amended  by  the  insertion  of  the  omitted 
words,  and  the  argument  proceeded. 

The  plea  affords  no  answer  to  the  action.  First,  the  pro- 
ceedings in  the  Admiralty  Court  are  not  of  the  same  charac- 
ter as  the  proceedings  in  the  superior  Courts.  In  the  one 
case,  the  proceedings  are  in  rem,  in  the  other  they  are  in 
personam:  and  secondly,  the  parties  in  the  Admiralty  suit 
are  not  the  same  as  those  in  the  present  action.  The  pro- 
ceedings in  the  Court  of  Admiralty  are  in  the  nature  of  a 
monition  and  not  of  an  attachment,  and  cannot  affect  the 
plaintiff's  claim.  The  sum  due  on  the  bottomry  bond  is 
much  less  than  that  claimed,  and  admitted  by  the  defen- 
dants to  be  due  for  freight  The  plea  at  the  best  discloses 
only  ground  for  the  suspension  of  the  suit,  and  that  mat* 
ter  cannot  be  made  the  subject  of  a  plea  in  bar.  The  de- 
fendants' remedy  is  by  application  to  the  equitable  juris- 
diction of  the  Court  In  the  case  of  Harmer  v.  Bdl  (a), 
in  which  it  was  held  that  the  liability  to  make  compensa- 
tion for  injury  done  by  a  vessel  at  sea,  remained  attached 
to  the  vessel,  although  it  had  been  transferred  to  a  third 
party ;  and  the  distinction  between  a  proceeding  in  rem  and 
one  in  personam  is  pointed  out  Jervia,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says: — ^'The  remaining 
point  may  be  disposed  of  in  a  few  worda    The  pleadings 

(a)  7  Moore  P.  C.  267. 
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shew  that  the  proceedings  in  Scotland  were  commenced  by  ^53^ 
process  against  the  persons  of  the  defendants;  and  that  the 
seizure  of  the  yessel  was  collateral  to  that  proceeding,  for  the 
mere  purpose  of  securing  the  debt  We  have  already  ex- 
plained that,  in  our  judgment,  a  proceeding  in  rem  differs 
from  one  in  personam;  and  it  follows  that,  the  two  suits 
being  in  their  nature  different,  the  pendency  of  the  one 
cannot  be  pleaded  in  suspension  of  the  other/'  There  is 
no  analogy  between  the  proceedings  in  the  Court  of  Admi- 
ralty and  those  by  foreign  attachment  in  the  city  of  Lon- 
don, as  is  also  pointed  out  in  the  preceding  case;  and  upon 
the  assumption  that  such  an  analogy  did  exist,  the  proceed- 
ings in  the  Lord  Mayor's  Court,  in  order  to  afford  an 
answer  to  the  action  in  the  superior  Court,  must  have 
been  commenced  before  the  date  of  the  action.  In  Babing- 
ton  V.  Babington  (a),  it  was  held  that  a  foreign  attachment 
after  appearance  is  no  plea  in  debt  So  in  Humphrey  y. 
Barns  (6),  it  was  also  held,  that  the  plea  of  foreign  attach- 
ment must  shew  it  to  be  parcel  of  the  demand;  and  if  it 
was  obtained  pendente  lite,  it  is  bad.  Upon  this  point, 
Brook  V.  Smith  (c),  PeU  v.  PeU(d),  VerraU  v.  Robinson  (e), 
may  be  referred  to.  In  the  later  case  of  Wehb  v.  HurreU  (/), 
in  which  there  was  a  plea  of  foreign  attachment,  the 
plea  alleged  that  the  plaint  was  levied  in  the  Lord  Mayor's 
Court  before  the  commencement  of  the  suit,  which  gave 
that  Court  seisin  in  the  matter,  the  writ  being  in  the 
nature  of  interlocutory  judgment. — Secondly,  the  parties 
in  the  Court  of  Admiralty  are  not  the  same  as  the  parties 
in  this  suit  The  two  proceedings  are  therefore  not  ad 
idem,  although  the  subject-matter  may  be  so.  In  Reeve  v. 
Dalby  (g)  it  was  held,  that  a  suit  by  husband  and  wife 
against  the  trustees  of  the  latter's  separate  property,  could 

(a)  Cro.  Eliz.  167.  (e)  2  C.  M.  &  E.  495. 

(6)  Cro.  Eliz.  691.  (/)  4  C.  B.  287. 

(c)  1  Salk.  280.  (^r)  2  Sim.  &  S.  464. 
i^d)  Cro.  Eliz.  101. 
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JSW^  not  be  pleaded  in  bar  to  a  subsequent  suit  by  her  and  her 
next  firiend  against  her  trustees  and  husband,  although  the 
relief  prayed  in  both  suits  was  the  same.  [Parke,  Bl,  refer- 
red to  Beardahaw  v.  Lord  LondeAoraugh  (a),  in  which  a 
plea  to  an  action  for  money  had  and  received,  that  pro- 
ceedings had  been  taken  in  Chancery  under  the  Winding- 
up  Act,  was  held  bad,  as  shewing  matter  in  suspension  only 
of  the  action.] 

BramweU  contrii. — ^The  plea  affords  a  good  defence  in 
law  to  this  action.  The  case  oiBeardskaw  v.  Lord  Londe$- 
horough  turned  upon  the  precise  words  of  a  particular  Act 
of  Parliament  It  is  conceded,  that  if  the  subject  matter 
of  the  plea  goes  in  suspension  only  of  the  action,  the  plea 
cannot  be  supported.  It  is  however  contended  that  this  is 
a  good  plea  in  bar  to  the  further  maintenance  of  the  ac- 
tion. The  question  may  be  treated  in  the  first  place  as  if 
the  matters  pleaded  had  arisen  before  action  brought 
Now  the  bottomry  bond  creates  a  lien  upon  the  vessel, 
without  including  or  requiring  possession  of  it;  and  the 
privilege  or  claim  thus  created  is  enforceable  by  the  party 
entitled,  by  the  process  of  the  Court  of  Admiralty.  That 
Court  treats  the  freight  as  an  actuality.  The  proceedings 
are  against  the  ship;  and  the  Court  having  obtained  pos- 
session of  it,  the  parties  come  in,  and  the  Court  has  power 
to  order  the  freight  or  the  surplus  to  be  paid  to  the  party 
entitled  to  it.  The  moment,  therefore,  the  money  which 
is  to  settle  the  question  of  the  payment  of  the  freight  finds 
its  way,  imder  the  process  of  the  Court  of  Admiralty,  into 
that  Court,  an  answer  is  thereby  furnished  to  an  action 
like  the  present  The  monition  is  an  initiatory  proceed- 
ing to  get  possession  of  the  thing ,  and  then  to  get  the  par- 
ties into  Court  As  far  as  the  defendants  are  concerned, 
this  is  not  the  case  of  an  action  pending.    The  money  has 

(a)  2  L.  M.  &  P.  660. 
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been  taken  out  of  their  hands,  and  therefore,  as  far  as  1853. 
they  are  concerned,  the  matter  is  concluded.  [Martin,  B. 
— ^Suppose  the  bottomry  bond  to  be  bad  upon  the  face  of  it?] 
Still,  as  the  Court  of  Admiralty  is  a  court  of  competent 
jurisdiction,  the  defendants  are  bound  to  obey  its  pro- 
cess. In  Harmer  y.  BeU(a)  this  was  admitted;  and  the 
judgment  of  the  Court  in  that  case  clearly  shews  that  the 
title  of  the  obligee  of  the  bottomry  bond  takes  precedence 
of  the  title  of  the  party  to  whom  the  freight  is  payable. 
The  Court  of  Admiralty  having  general  jurisdiction  of  the 
res  subjecta,  and  having  obtained  possession  of  that  res, 
the  defendants  have  thereby  acquired  a  good  answer  to  the 
plaintiff's  claim  in  this  Court.  The  following  authority 
and  cases  may  be  referred  to  as  shewing  that  this  Court  is 
bound  to  take  cognizance  of  the  jurisdiction  of  the  Court 
of  Admiralty:  2  Bac.  Abr.  "  Court  of  Admiralty,"  p.  506; 
Menetone  v.  OMons  (6),  Ladbroke  v.  Crickett  (c),  Broom's 
case  (d).  In  Benson  v.  Cluipman  (a),  which  was  an  action  by 
the  plaintiff  on  a  policy  of  insurance  on  freight,  Alderson, 
B.,  in  delivering  the  opinion  of  the  Judges  in  the  House  of 
Lords,  says: — "We  have  no  doubt  that  the  receipt  of  the 
freight  by  the  obligee  of  the  bond  was  in  law  a  receipt  by 
the  plaintiff."  [Parke,  B. — The  whole  question  depends 
upon  the  extent  of  the  jurisdiction  of  the  Court  of  Admi- 
ralty ;  and  no  doubt  we  are  bound  to  take  judicial  cogni- 
zance of  the  mode  in  which  that  Court  disposes  of  the  pro- 
ceeds of  the  freight.  If  they  have  a  general  jurisdiction  to 
order  it  to  be  paid  over  to  the  party  entitled  to  it,  and  not 
to  return  it  to  the  party  who  paid  it  into  the  registry,  the 
plea  is  good.  Piatt,  B. — In  Abbott  on  Shipping,  p.  105,  it 
is  said — "that  it  has  been  held  that  this  Act,''  meaning 
the  8  &  4  Vict,  a  65,  "which  relieves  the  Court  of  Admi- 
ralty from  all  obstacles  in  respect  of  mortgages,  gives  it 

(a)  7  Moore  P.  C.  267.  (d)  1  Salk.  32. 

(5)  3  T.  R.  267.  (e)  8  C.  R  950. 

(c)  2T.  R.649. 
VOL.  VIII.  AAA  EXOH. 
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1863.  power  over  the  freight  as  well  as  the  ship/'  referring  to  the 
case  of  The  DowOiorpe  (a).]  [G.  E.  PoBocfc.— That  Act 
and  a  later  one,  the  9  &  10  Vict  a  99,  were  passed  to  ob- 
Tiate  the  difScnlties  which  had  arisen  from  the  older  deci- 
sions, in  which  it  had  been  held  that  the  jurisdiction  of  the 
Court  of  Admiralty  depended  upon  its  possessory  right] 
Lastly,  the  plea  is  a  good  plea  in  bar  to  the  further  main- 
tenance of  the  action,  since,  under  the  66th  and  68th  sec- 
tions of  the  Common  Law  Procedure  Act,  no  formal  com- 
mencement or  conclusion  to  a  plea  is  required;  but  the 
defence  may  be  pleaded  according  to  the  fact. 

(7.  E,  Pollock^  in  reply,  contended  that,  although  the  juris- 
diction of  the  Court  of  Admiralty  extended  to  questions 
in  which  the  title  to  prizes  was  involved,  still  the  juris- 
diction did  not  extend  generally  to  questions  of  title  in 
other  matters  relating  to  ships:  Holy  v.  Ooodson  (6);  and 
that  it  did  not  extend  to  the  title  to  the  freight 

Cur.  adv.  vult 

Parke,  B.,  now  said — ^This  was  an  action  for  freight 
The  declaration  was  wrong  in  substance  as  it  stood  at 
first,  and  was  bad  on  general  demurrer,  for  not  complying 
with  the  form  given  by  the  new  Act;  for  the  declaration 
ought  to  have  averred  that  the  debt  was  a  money  debt, 
and  that  it  was  payable  before  the  commencement  of  the 
suit  But  it  was  amended  at  the  time  of  the  argument  by 
consent,  and  was  correct  as  amended,  according  to  the  new 
form.  There  was  a  demurrer  to  the  plea,  which  was  as  fol- 
lows [His  Lordship  stated  the  plea,  and  proceeded:] — The 
validity  of  the  plea  depends  entirely  upon  the  nature  of  the 
proceedings  in  the  Court  of  Admiralty,  and  of  those  pro- 
ceedings we  are  bound  by  law  to  t^ke  notice;  in  other 

(a)  2  W.  Bob.  73.  (*)  2  Meriv.  77. 
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words,  we  must  acquaint  ourselyes  with  the  jurisdiction  185a. 
of  that  Court,  by  application  to  the  books  and  proper  au- 
thorities, and  this  we  have  done.  Now,  if  the  effect  of  pay- 
ment of  freight  into  that  Court  by  virtue  of  and  in  pur- 
suance of  a  monition,  is  merely  to  suspend  the  remedy  of 
the  owner  of  the  ship  for  freight,  until  that  Court  shall 
have  decided  the  question  on  the  bottomry  bond,  (in 
which  case,  they  would  hand  over  either  the  whole  of  the 
freight,  or  so  much  of  it  as  would  be  more  than  sufficient 
to  satisfy  the  bond  if  it  were  good,  to  the  party  paying 
it,)  the  plea  would  be  in  suspension  of  the  action  only 
and  consequently  bad,  inasmuch  as  there  cannot  be  such 
a  plea.  For  if  the  nature  of  the  case  is  such  as  to 
make  it  right  that  the  cause  of  action  should  be  sus- 
pended, and  consequently  such  as  to  demand  the  inter- 
ference of  another  Court,  the  remedy  would  be  by  applica- 
tion to  its  equitable  jurisdiction.  If,  however,  the  effect 
of  the  payment  of  freight  into  the  Court  of  Admiralty  is 
to  enable  that  Court  to  adjudicate  upon  the  freight,  and 
if  it  has  jurisdiction  to  adjudicate  upon  all  questions  re- 
specting the  freight  as  soon  as  the  question  of  the  bottom- 
ry bond  has  been  determined ;  and  if  it  has  power  to  decide 
the  claim  as  between  the  owner  of  the  vessel  and  the  par- 
ty indebted  to  him  for  it,  or  as  between  the  owner  of  the 
vessel  and  the  charterer  (as  the  case  may  be)  then  the 
plea  is  good.  We  have  taken  an  opportunity  of  informing 
ourselves,  by  inquiring  in  the  best  quarter  on  this  subject, 
what  the  jurisdiction  of  the  Court  of  Admiralty  is;  and 
it  appears  that  it  has  jurisdiction  to  settle  all  questions 
with  respect  to  either  the  whole  or  the  surplus  freight 
We  have  communicated  with  Dr.  Lushington  upon  the  sub- 
ject, and  we  have  obtained  his  answer  upon  it  There  is 
a  case  in  2  W.  Rob.  Adm.  Rep.,  page  73  (a),  in  point  upon 
this  subject,  where  it  is  stated  that  the  jurisdiction  of  the 

(a)  The  Dowthorpe. 
A  A  A  2 
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185a  Court  of  Admiralty  is  to  decide  every  question  respect- 
ing the  freight,  both  as  to  the  validity  of  the  bottomry 
bond,  and  as  to  the  question,  whether  the  defendant  was 
bound  to  pay  the  surplus  of  freight  or  not  to  the  shipown^* 
afterwards.  The  plea,  in  substance,  is  in  bar  to  the  far- 
ther maintenance  of  the  action ;  and,  since  the  Common 
Law  Procedure  Act,  a  formal  commencement  or  conclusion 
to  a  plea  in  such  case  is  no  longer  necessary;  but  we  must 
give  judgment  according  to  the  substance  of  the  plea;  and 
as  we  are  of  opinion  that  the  plea  is  good,  the  judgment 
of  the  Court  upon  this  demurrer  is, — that  the  further  main- 
tenance of  this  action  by  the  plaintiff  is  barred. 

Judgment  for  the  defendant  accordingly. 


^^y  7-  Forsyth  v.  Bristowb. 

A  deed  by        X  HE  first  count  of  the  declaration  was  in  covenant  upon 

which  the  mort-  i       i      #•    i       ^  *••■■■         ^^^^^    #•        i 

gagor  conveyed  a  mortgage  deed  of  the  1st  of  May,  1830,  for  the  payment 
wdeSpiionfaf-  *<>  *®  plaintiff  of  the  sum  of  1200Z.  and  interest,  on  the 
ter  reciting  the   igt  of  November,  1830.    The  second  count  was  on  a  cove- 

mortgage-deed, 

contained  a  re-  naut  in  a  deed  of  further  charge  of  the  2nd  of  October, 
principal  nam     1830,  for  the  payment  of  300t  and  interest  on  the  2nd  of 

due,^^^v  -^P^^'  ^^^^-     ^'^^  *^^^^  *^*  fourth  counts  were  upon  two 

urett  thereon  bouds,  givcu  respectively  to  secure  the  amounts  mentioned 

paidtqi  to  the  in  the  first  and  second  deeds, 

^e  d^^w  The  defendant  pleaded  the  Statute  of  Limitations  to  each 

contained  a  co- 
venant by  the  assignee  of  the  equity  of  redemption  to  pay  the  principal  nun  and  interest  thereon: 
— Held^  in  an  action  by  the  mortgagee  against  the  mortgagor  upon  the  mortgage-deed,  that  the  icdtal 
in  the  deed  of  conveyance,  which  was  made  within  twenty  years  of  action  brought,  was  evidence  of 
the  payment  of  interest  on  the  mortgage  debt,  so  as  to  take  the  case  out  of  the  Statute  of  Liniit*- 
tions— 3  &  4  Will.  4,  c.  42,  s.  5,  and  7  Will.  4  &  1  Vict.  c.  28. 

Held^  also,  that  the  subsequent  payment  of  interest  by  the  assignee  of  the  equity  of  redemption 
was  payment  by  the  ^agent^*  of  the  mortgagor  within  the  meaning  of  the  statute. 

Q^are,  whether  the  ^  acknowledgment"  required  to  take  the  case  out  of  the  statute  3  &  4  Will. 
4,  c.  42,  9.  5,  must  be  an  acknowledgment  made  to  Uie  creditor  or  his  agent. 
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of  these  counts,  viz.  that  the  cause  of  action  did  not  ac-  1863. 
crue  within  twenty  years.  The  plaintiff  replied  to  each  of 
these  pleas,  first,  that  the  defendant  made  an  acknowledg- 
ment by  writing  signed  by  him,  that  the  said  debt  was 
due,  and  that  the  action  was  brought  within  twenty  years 
after  such  acknowledgment;  and  secondly,  that  the  de- 
fendant made  an  acknowledgment  by  part  payment  of  in- 
terest, and  that  the  action  was  brought  within  twenty 
years  after  such  part  payment. 

At  the  trial,  before  Martin^  B.,  at  the  last  Liverpool  As- 
sizes, the  plaintiff,  in  support  of  his  replication,  gave  in  evi- 
dence a  deed,  dated  the  15th  of  November,  1833,  executed 
by  the  defendant,  by  which  he  conveyed  to  one  Thompson 
the  equity  of  redemption  in  the  mortgaged  premises.  This 
instrument,  after  reciting  the  two  mortgage-deeds,  contain- 
ed a  recital  that  the  two  principal  sums  of  12002.  and  3002L 
still  remained  due  upon  and  by  virtue  of  the  said  recited 
deeds  of  mortgage  and  further  charge,  all  interest  thereon 
having  been  paid  up  to  the  date  of  the  said  deed.  It  then 
contained  a  covenant  on  the  part  of  Thompson  to  pay  all 
interest  due  on  the  mortgage  from  that  date.  It  also  ap- 
peared, by  the  evidence  adduced,  that  the  interest  had 
been  regularly  paid  up  to  the  commencement  of  the  suit 
The  writ  was  issued  prior  to  the  80th  of  October,  1852. 

It  was  contended,  on  the  part  of  the  defendant,  that 
neither  of  the  replications  was  supported.  A  verdict  was 
entered  for  the  plaintiff,  with  I600Z.  damages,  leave  being 
reserved  to  the  defendant  to  move  to  set  that  verdict  aside, 
and  to  enter  a  verdict  for  him. 

Hugh  HiU  moved  accordingly  (April  20). — First,  the 
acknowledgment  contained  in  the  deed  of  conveyance  was 
not  sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, not  having  been  made  to  the  party  entitled  to 
the  principal  money.     This  precise  point  was  before  this 
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1853.        Court  in  the  case  of  HowcuU  v.  Bonser  (a);  but  the  deci- 
sion proceeded  upon  the  ground  that  the  acknowledgment 
relied  upon  did  not  necessarily  amount  to  the  admission 
of  an  existing  debt;  and  with  reference  to  the  present 
point,  the  Court  say,  "  We  are  not  called  upon  to  say  how 
far  the  principle  of  the  cases,  which  haye  decided  that  an 
acknowledgment  to  third  persons  is  not  sufficient,  in  ac- 
tions on  simple  contracts,  to  take  a  debt  out  of  the  opera- 
tion of  the  old  Statute  of  Limitations,  21  Jac.  1,  is  appli- 
cable to  the  new  Statute  of  Limitations  as  to  debts  by 
specialty/'    If  the  case  falls  within  the  3  &  4  Will.  4,  c 
27,  s.  40,  as  being  an  action  on  a  mortgage^  by  the  express 
words  of  that  section,  an  acknowledgment  to  a  party  other 
than  the  party  entitled  to  the  principal  is  not  sufficient 
That  section,  in  substance,  enacts,  that  no  action,  &c., 
shall  be  brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  or  otherwise  charged  upon  or  payable  out 
of  any  land  or  rent,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or  release  of 
the  same,  unless  in  the  meantime  some  part  of  the  prin- 
cipal money,  or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to  the  person  enti- 
Ued  thereto,  or  his  agent/'  &c.    If  the  case  falls  within  the 
3  &  4  Will.  4,  c.  42,  s.  5,  which  requires  an  acknowledg- 
ment or  part  payment  &;c.  to  take  the  case  out  of  the  sta- 
tute in  an  action  on  a  specialty  debt,  the  term  "acknow- 
ledgment"' is  to  be  read  as  expounded  by  the  precedii^ 
statute  3  &  4  WUL  4,  c.  27,  &  4,  the  two  statutes  being  in 
pari  materia;  and  the  same  word  being  used  in  both,  the 
signification  of  it  in  the  prior  Act  is  to  be  taken  as  a  le- 

(a)  3  Exch.  491. 
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gislative  exposition  of  its  meaning  in  the  latter  Act:  per        ISS3, 

BviUer,  J.,  in  King  v.  Smith{a)y  Ocde  v.  Laurie (b),   [Parkey 

R — ^We  think  that  sufficient  has  been  said  upon  this 

point  to  entitle  the  defendant  to  a  rule  nisi  upon  it;  but 

if  the  opinion  of  the  Court  should  be  unfavourable  to 

him  upon  the  second,  the  rule  would  be  no  advantage  to 

him.] 

Secondly. — The  payment  of  interest  by  the  assignee  of 
the  equity  of  redemption  was  not  sufficient  to  take  the 
case  out  of  the  statuta  The  payment  is  required  to  be 
made  either  by  the  mortgagor  or  by  his  agent  It  may 
be  admitted,  that  such  payment  is  sufficient  to  keep  alive 
the  liability  as  against  the  land,  under  the  3  &  4  Will  4, 
c.  27,  s.  40:  Lord  St,  John  v.  Bougkton  (c),  Orenfell  v. 
Oirdlestone  (d).  But  the  payment  has  not  that  effect  upon 
the  personal  liability  created  by  the  deeds.  A  subsequent 
ratification  by  the  mortgagor  would  be  necessary,  and  with- 
out such  ratification  the  payment  is  made  by  a  mere 
stranger,  for  the  fact  of  the  party  being  the  assignee  of  the 
reversion  does  not  per  se  make  him  the  agent  of  the 
mortgagor  for  this  purpose.  The  mortgagor  may  refuse 
to  ratify  the  act,  Co.  Litt  206.  b.;  and  moreover,  the  pay- 
ment cannot  be  considered  as  payment  of  interest,  it  being 
the  mere  satisfaction  of  that  which  was  payable  as  inter- 
est under  the  original  mortgage,  and,  as  such,  payable  at 
the  end  of  six  months  from  its  date ;  and  the  subsequent 
payments  were  made  in  satisfaction  of  the  damages  accru- 
ing by  reason  of  the  non-payment  of  the  principal  The 
payments,  therefore,  made  by  the  assignee  of  the  equity  of 
redemption  cannot  be  regarded  as  the  payment  of  interest 
within  the  true  meaning  of  that  term,  as  contained  in 
these  statutes. 

Cur.  adv.  vult 

<a)  4  T.  B.  419.  (c)  2  Sim.  219. 

(6)  5  B.  &  C.  166.  (d)  2  Y.  &  C.  662. 
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1863,  The  judgment  of  the  Court  was  now  delivered  hy 

Parke,  B. — In  this  case  Mr.  HiU  moved  for  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  on  a  point  reserved 
in  an  action  on  a  mortgage  deed  and  mortgage  bonds, 
tried  before  my  Brother  Martin  at  Liverpool 

We  think  the  rule  ought  not  to  be  granted. 

The  declaration-  was  in  covenant  on  a  mortgage  deed, 
to  pay  1200Z.  and  interest  on  the  Ist  November,  1830. 
The  second,  to  pay  300Z.  and  interest  on  the  27th  April, 
1831,  and  on  two  mortgage  bonds  setting  out  the  condi- 
tions to  secure  the  same  amounts. 

There  were  pleas  of  the  Statute  of  Limitations;  and  re- 
plications:— First,  that  the  defendant  within  twenty  years 
made  an  acknowledgment  in  writing; — Secondly,  that  in- 
terest was  paid  within  twenty  years  before  the  commence- 
ment of  the  suit 

The  plaintiff  put  in  evidence  a  conveyance  of  the  equity 
of  redemption  from  the  defendant  to  one  Thompson,  dated 
the  15th  of  November,  1833,  and  which  was  within  twenty 
years  before  the  commencement  of  the  suit  That  con- 
veyance recites,  that  both  the  sums  of  1200L  and  30Ot 
still  remain  due  and  owing,  all  interest  for  the  same  hav- 
ing been  paid  up  to  that  date;  and  thereupon  Thompson 
covenants  to  pay  the  interest  due  on  the  mortgage  from 
that  date;  and  it  was  proved  that  it  had  been  regularly 
paid  ever  since. 

The  plaintiff,  on  the  trial,  insisted  that  this  deed  and 
the  proof  of  payment  supported  both  the  replications:  the 
first,  because  it  was  an  acknowledgment  in  writing,  signed 
by  the  party  liable,  of  the  right  of  the  plaintiff,  the  mort- 
gagee, thereto ;  the  second,  because  it  was  evidence  of  the 
payment  of  interest,  and^also  that  the  subsequent  payment 
of  interest  by  the  assignee  of  the  equity  of  redemption  was 
a  payment  of  interest  within  the  meaning  of  the  statute 

As  to  the  first  replication,  on  the  part  of  the  defendant 
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it  was  insisted  that,  to  take  the  case  out  of  the  operation  1853. 
of  the  statute,  not  merely  an  acknowledgment  in  writing 
signed  hy  the  party  or  his  agent^  which  would  satisfy  the 
requirements  of  the  3  &;  4  Will.  4,  c.  42,  s.  5,  but  an  ac- 
knowledgment to  the  party  or  his  agent,  was  necessary, 
because  this  was  money  secured  by  a  mortgage^  and 
therefore  it  was  said  the  case  fell  within  the  S  &  4  Will 
4,  c.  27,  s.  40;  and  in  this  deed  the  acknowledgment  is 
made  to  the  other  party  to  the  deed,  not  to  the  mortgagee. 

It  may  be  a  question  whether  this  section  applies  to 
any  but  remedies  against  the  realty,  and  therefore,  whe- 
ther it  extends  to  actions  on  covenant  to  pay  mortgage 
money  or  bonds  to  secure  the  payment  of  it  If  it  does, 
the  general  provision  of  the  3  &  4  WilL  4,  c.  42,  s.  5,  is  not 
inconsistent  with  this  provision,  and  the  law  would  be, 
that  if  an  action  of  covenant  or  debt  be  brought  on  a 
mortgage  deed,  or  debt  on  a  mortgage  bond,  and  the  plain- 
tiff seeks  to  take  the  case  out  of  the  operation  of  the  sta- 
tute by  an  acknowledgment  in  writing  signed  by  the 
party  liable  or  his  agent,  it  must  be  made  to  the  person 
entitled  to  the  money  or  his  agent;  but  if  it  be  on  an  or- 
dinary covenant  to  pay  money,  or  on  a  bond,  an  acknow- 
ledgment made  by  the  party  liable  or  his  agent,  though 
not  made  to  the  party  entitled  or  his  agent,  would  be  suf- 
ficient 

It  is,  however,  unnecessary  to  decide  this  point;  be- 
cause we  are  clearly  of  opinion  that  the  plaintiff  is  enti- 
tled to  a  verdict  on  the  second  replication,  that  interest 
on  the  mortgage  debt  has  been  paid  within  twenty  years 
before  the  commencement  of  the  suit. 

In  the  first  place,  the  deed  furnishes  ample  evidence 
that  all  interest  was  paid  up  to  the  date;  for  that  fact  is 
expressly  recited,  and  the  date  is  within  the  twenty 
years. 

It  cannot  mean,  as  insisted  on  by  Mr.  HM,  that  the  in- 
terest was  that  which  was  reserved  by  the  original  mort- 
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1863.  gage,  payable  ob  such  at  the  end  of  six  months,  and  which 
alone  could  be  recovered  as  interest  eo  nomine  in  an 
action  of  debt;  but  it  must  mean  that  all  the  interest 
which  would  be  recoyerable  in  debt,  or  in  covenant,  as 
damages  (which  is  in  common  parlance  interest),  had  been 
paid. 

All  interest  is  said  to  be  paid  up,  and  all  interest  from 
the  date  of  that  deed  is  to  be  paid  hj  the  assignee  of  the 
equity  of  redemption. 

'' All  interest ""  up  to  and  since  the  deed,  must  mean 
interest  in  the  popular  sense,  and  the  payment  of  this  de- 
scription of  interest  gives  a  fresh  period  of  twenty  years 
under  the  stat  3  &  4  Will.  4,  cc.  27  &  42,  and  the  7  Will  4 
&  1  Vict  a  28. 

It  is  impossible  to  suppose  that  these  statutes  mean  to 
give  the  additional  twenty  years  in  consequence  of  the 
payment  only  of  the  interest  properly  so  called,  and  usually 
payable  at  the  end  of  six  month& 

There  is,  therefore,  clearly  sufficient  evidence  that  this 
interest  was  all  paid  up  to  the  15th  of  November,  ]833> 
and  consequently  within  twenty  years  before  the  com- 
mencement of  this  suit 

To  this  it  may  be  added,  that  the  payment  ever  since  of 
interest  by  the  assignee  of  the  equity  of  redemption  is 
clearly  payment  of  interest,  and  the  statute  does  not  ex- 
pressly require  that  it  shall  be  made  by  the  party  liable, 
or  his  agent;  and  if  it  implies  it,  the  assignee  of  the  equity 
of  redemption  who  covenants  to  pay  is  sufficiently  an  agent 
for  that  purpose.  The  verdict  must  therefore  be  entered 
on  the  second  replication  for  the  plaintiff.  The  verdict  on 
the  first  may  be  for  the  defendant 

Rule  refused. 
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Austin  v.  Mills.  May  9. 

XN  this  case  T,  JoneSy  on  a  former  day  in  the  present  Term,  An  aetioii  wat 
had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  judS5i4?Sa* 
why  the  defendant  should  not  be  let  in  to  plead  to  this  "^^X^^ 
action,  and  why  he  should  not  be  discharged  out  of  cus-  ^^  spedaUy 

.  indoned  under 

tody.  the  proTuions 

It  appeared  by  the  affidavits,  that  the  action  was  upon  liw  Pw!^^ 
a  judgment  recovered  in  a  county  court    The  writ  was  Act,  judgment 

,  ,  was  signed  nn- 

specially  indorsed  under  the  Common  Law  Procedure  Act,  der  the  27th 
15  &  16  Vict  c.  76,  and  judgment  had  been  signed  under  to  ju^men"  ' 
the  27th  section  of  that  Act,  on  the  non-appearance  of  the  ^fefeS^t 
defendant     Prior  to  the  signing  of  judgment  the  defend-  was  arrested 

under  a  Judge^s 

ant  was  arrested  by  virtue  of  a  Judge's  order,  obtained  order,  under 
under  the  1  &  2  Vict  c.  110,  upon  the  ground  that  the  yfct.  ciio, 
defendant  was  about  to  quit  England.    Shortly  after  judg-  J^t^®**^^,J!* 
ment  was  signed,  the  Court  of  Queen's  Bench  decided,  in  aeqnentiy  to  the 
the  case  of  Berkeley  v.  Elderkin  (a),  that  an  action  would  ment,  the  Court 
not  lie  on  the  judgment  of  a  county  court.     The  de-  R^ch^^lded 
fendant  thereupon  gave  the  plaintiff  notice,  and  in  the  *** "» ««^on 

,,.,,,  wouldnotheon 

present  Term  he  obtained  the  above  rule.  a  judgment  of  a 

county  court; 
and  the  defend- 

Aiti^iion  and  Unthank  shewed  cause.— The  defendant  ""l,^!""??? 

applied  to  this 

is  not  entitled  to  this  application  upon  the  present  affida-  Court  to  be  al- 

vits,  which,  although  they  disclose  a  defence,  do  not  dis-  to  the  action, 

close  a  defence  upon  the  merits.    For  this  is  one  which  S^^^q^V 

cannot  strictly  be  called  an  honest  defence.    He  has  al-  ^^odj.   The 

.  Court  refused 

lowed  judgment  to  go  against  him  by  his  own  laches;  and  to  grant  the 
if  the  Court  grants  the  present  application,  it  ought  to  do  ^^  ^n°the^' 
so  upon  the  condition  that  the  defendant  pays  the  amount  2^*^^^^* 
of  the  debt,  which  is  in  fact  due,  and  the  costs.   The  appli-  would  either 
cation  is  to  the  equitable  jurisdiction  of  the  Court;  and  SewnountJSf^ 

the  debt  and 
costs  into 
(tt)  1  E.  &  B.  805.  Court. 


724  EXCHEQUER  REFOBT& 

1853.  therefore,  admitting  the  decision  of  the  Court  of  Queen's 
Bench  to  be  correct,  and  binding  upon  this  Court,  the  de- 
fendant ought  to  render  equity  to  the  plaintiff  for  the  fa- 
vour which  he  now  aska 

21  Jones  in  support  of  the  rule. — [Parhey  R — ^The  de- 
fendant may  be  released  upon  giving  baiL]  The  Court  has 
no  jurisdiction  to  retain  the  defendant  in  custody  for  a  debt 
which  he  does  not  owa  The  case  of  Berkeley  v^  Elderkin 
is  an  express  decision  to  the  effect  that  there  is  no  cause 
of  action  disclosed  upon  the  face  of  these  proceedings;  and 
therefore,  if  this  Court  should  hold  that  the  defendant  is 
rightly  detained,  it  will  in  effect  reverse  that  decision. 
[AJderaon^  B. — The  defendant  is  in  custody  with  a  judg- 
ment standing  against  him.  You  ask  us  to  release  him 
upon  such  terms  as  are  equitable.  Why  should  not  the 
defendant  give  security  for  the  amount  of  the  debt  and 
costs?  Surely  these  are  equitable  terms.]  The  existence 
of  a  debt  is  a  condition  precedent  to  the  authority  of  the 
Court  to  detain  the  defendant  in  custody. 

Parke,  B. — If  this  application  were  the  same  as  the  case 
in  the  Queen's  Bench^  we  should  listen  to  it  in  deference 
to  that  decision.  But  it  is  not  so.  The  defendant  is  in 
mercy,  and  comes  to  this  Court  to  be  relieved  from  a 
judgment  which  has  been  signed  against  him.  It  would 
appear  from  the  affidavits  that  he  is  competent  to  pay  the 
amount;  and  we  all  think  that,  in  order  to  obtain  his  re- 
lease, he  must  either  pay  into  Court  a  sum  sufficient  to 
cover  the  amount  of  the  debt  and  costs,  or  find  bail;  in 
which  case  he  will  be  let  in  to  demur  to  the  declaration; 
and  if  on  the  demurrer  there  should  be  judgment  for  him, 
he  will  obtain  his  discharge;  or  if  judgment  should  be  for 
the  plaintiff,  he  may  then  obtain  the  opinion  of  a  Court  of 
error  upon  the  point. 
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Aldebson,  B. — Mr.  Jones,  in  fact,  asks  us  to  relieve  his 
client  upon  such  terms  as  shall  seem  to  us  to  be  equitable; 
and  we  think  that  these  terms  are  so. 

Platt,  B.,  and  Martin,  B.,  concurred. 

The  Court  said,  that  if  the  defendant  complied  with 
the  conditions  proposed,  the  rule  would  be  absolute,  other, 
wise 

Rule  discharged. 


Thom  V,  BiOLAND  and  Others.       -  ^    -^  ^g 

X  HE  declaration  stated,  that  the  defendants  falsely  and  a  declaration 
fraudulently  deceived  the  plaintiff  in  this,  that  the  de-  J^n^*  ***'' 
fendants,  as  the  brokers  of  the  plaintiff,  employed  by  him  ./^y  ««^ 
to  purchase  certain  oil,  falsely  represented  to  him  that  deceiyed  tiie 
they  had  purchased  for  him  and  on  his  account  twenty-  5hiat°^eSf«id^ 
five  tons  of  palm  oil,  to  arrive  by  the  Celma,  at  the  price  *J^  ",**^H^ 
of  SOL  per  ton;  by  reason  of  which  false  representation,  he,  employed  by  ' 
the  plaintiff,  believing  that  the  said  twenty-five  tons  of  ce^n  ©a,  ^^ 
palm-oil  had  been  so  bought  and  would  be  duly  delivered  ^^  ^^ 
to  him  in  accordance  with  the  terms  aforesaid,  entered  *^*  *^«y  ^^ 

purchased  for 

into  certain  contracts  for  the  sale  of  soap,  and  did  not  him  twenty-five 
purchase  the  like  quantity  of  other  palm  oil,  as  he  might  to^jJ^ySby  5& 

Celma,  at  the 
price  of  30/. 
per  ton ;  by  reason  of  which  folse  representation,  the  plaintiff,  belieying  that  the  said  twenty-five  tons 
of  palm  oil  had  been  so  bought,  and  would  be  delivered  to  him  in  accordance  with  the  terms  afore- 
said, entered  into  certain  contracts,  Ax.^  whereas  the  defendants  had  not  purchased  the  said  quan- 
tity of  palm  oil,  or  any  palm  oil,  by  the  Celma,  on  the  terms  aforesaid,  but  on  diiierent  terms,  vis. 
that  the  said  twenty-five  tons  were  sold  and  would  be  delivered  to  the  plaintiff  after  and  subject  to 
the  prior  delivery  of  800  tons  of  palm  oil  firom  the  said  vessel  The  declaration  then  proceeded  to 
state  that,  by  reason  of  the  vessel  not  having  more  than  800  tons  of  the  said  palm  oil  on  board,  no  part 
of  the  said  twenty-five  tons  could  be  delivered  to  the  plaintiff,  whereby  he  was  obb'ged  to  purchase 
a  like  quantity  of  palm  oil  at  other  places  at  a  higher  price: — Held,  that,  as  the  declaration  was 
founded  upon  deceit,  in  the  absence  of  fraud,  the  action  could  not  be  sustained. 

QutBrej  whether  the  law  merchant  imposes  the  duty  upon  the  broker  of  giving  a  true  account  of 
his  purchases  to  his  principal  in  all  cases  ? 
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1863.  and  would  otherwise  haye  done,  and  at  tlie  then  market 
price  of  the  day,  such  quantity  being  required  by  him  for 
the  purposes  of  the  said  contracts  for  the  sale  of  soap,  and 
of  his  trade  and  business  as  a  manufacturer  of  soap;  where- 
as in  fact  the  defendants  had  not  purchased  the  said  quan- 
tity of  palm  oil,  or  any  palm  oil,  by  the  Celma,  on  the  terms 
aforesaid,  but  on  different  terms,  namely,  that  the  said 
twenty-five  tons  were  sold  and  would  be  delivered  to  the 
plaintiff  after  and  subject  to  the  prior  delivery  of  800 
tons  of  palm  oil  from  the  said  vessel ;  and  the  plaintiff  says, 
that,  by  reason  of  the  said  vessel  not  having  more  than  800 
tons  of  the  said  palm  oil  on  board,  no  part  of  the  said 
twenty-five  tons  was  or  could  be  delivered  to  him,  the 
plaintiff;  whereby  and  by  reason  of  his  requiring  the  said 
palm  oil,  and  not  having  purchased  the  same  elsewhere, 
upon  the  faith  of  the  said  false  representation,  he,  the 
plaintiff,  was  obliged  to  purchase,  and  did  afterwards  pur- 
chase, a  like  quantity  of  palm  oil  at  a  much  higher  price, 
being  the  then  current  price  of  the  day,  and  was,  by  means 
of  the  premises,  otherwise  damnified,  &a 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial,  before  MarHtiy  B.,  at  the  last  Liverpool  As- 
sizes, the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiff  carried  on  business  as  a  soap  manufacturer 
at  Pendleton,  near  Manchester,  and  the  defendants  were 
brokers  at  Liverpool,  and  had  been  employed  in  that  capa- 
city by  the  plaintiff  to  make  purchases  of  palm  oil  for  him. 
On  the  9th  of  October,  1852,  the  plaintiff,  being  in  want 
of  some  palm  oil,  wrote  as  follows  to  the  defendants: — "I 
want  twenty-five  tons  of  palm  oil  when  it  is  at  a  low  figure  " 
On  the  same  day  the  defendants  replied  by  letter,  in  which 
they  described  the  then  state  of  the  market  On  the  1 1th 
of  October,  the  defendants  wrote  to  the  plaintiff  two  let- 
ters, which  in  substance  were  the  same,  one  to  the  plain- 
tiff at  Pendleton,  and  the  other  to  him  at  Glasgow,  where 
it  was  supposed  he  was  upon  business.     These  letters  con- 
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tained  the  following  passage : — "  We  have  now  to  advise  of  ^®^ 
our  having  purchased  for  you  twenty-five  tons  of  first  qua- 
lity palm  oil  on  the  spot  at  252. 15^.,  which  we  are  forward- 
ing to  you  as  usual,  and  we  have  also  bought  for  you  twenty- 
five  tons,  to  arrive  per  Celma,  at  302.  The  Ellen  Olivia 
will  arrive  in  about  six  weeks,  and  the  Celma  some  time 
about  the  end  of  the  year/'  The  letters  concluded  by 
stating  that  the  defendants  thought  they  had  done  the  best 
for  the  plaintiff's  interest.  On  the  13th  of  October,  the 
plaintiff  wrote  to  the  defendants  to  say  that  he  would  take 
the  60  tons  which  the  defendants  had  bought,  to  arrive  by 
the  Ellen  Olivia  and  Celma.  On  the  27th  of  November  the 
defendants  wrote  to  the  plaintiff  as  follows: — "  The  Celma, 
out  of  which  vessel  your  twenty-five  tons  was  sold,  has  ar- 
rived to-day.  She  is  reported  she  is  not  quite  full;  and  as 
your  twenty-five  tons  was  sold,  say  after  the  delivery  of  850 
tons  previously  sold,  there  may  not  be  that  quantity  on 
board;  but  as  she  turned  out  last  voyage  910  tons,  we  hope 
to  get  you  your  full  quantity.  However,  we  will  write 
you  early  in  the  week  more  fully  on  the  subject,  when  it 
will  be  known  what  quantity  she  really  has."  On  the 
30th  of  November  the  plaintiff  wrote  to  the  defendants, 
pressing  for  the  oil;  in  answer  to  which  letter  the  defend- 
ants replied  that  they  were  afraid  they  should  not  be  able 
to  obtain  the  oil;  and  on  the  9th  of  December,  the  de- 
fendants wrote  to  the  plaintiff  that  they  regretted  to  say 
that  the  Celma  did  not  turn  out  more  than  800  tons,  and 
that  the  plaintiff  could  not  have  the  oil  at  302.  per  ton; 
but  that  they  might  be  enabled  to  buy  twenty  tons  out  of 
her  at  3^2.  10^. 

The  bought  note,  which  was  in  the  following  form,  and 
signed  by  the  defendants,  was  not  sent  by  them  to  the 
plaintiff  until  after  the  correspondence  had  taken  place. 

"  Mr.  D.  Thom,  "  Liverpool,  11  th  October,  J  862. 

"We  have  this  day  bought  on  your  account  from  C. 
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1853.  Horsfall  &  Sons,  the  following  goods,  viz.  twenty-five 
tons  dry  merchantable  palm  oil,  to  arrive  by  Celma,  at 
SOL  per  ton,  after  delivery  of  850  tons  previously  sold,  in 
regular  casks  from  the^  Quay,  which,  when  empty,  are  to 
be  returned  and  paid  for  about  25&  per  ton  nett" 

It  was  admitted,  on  the  part  of  the  plaintiff,  that  the 
defendants  had  not  been  guilty  of  any  fraudulent  intention 
in  the  transaction;  and  the  learned  Judge  was  of  opinion 
that  there  was  no  case  for  the  jury.  The  plaintiff's  counsel 
then  applied  for  leave  to  amend  the  declaration  by  strik- 
ing out  the  word  "fraudulently,"  and  by  inserting  the 
word  "negligently:"  but  this  was  refused;  his  Lordship 
being  of  opinion  that  the  declaration,  if  so  amended,  would 
be  bad,  and  that  by  allowing  the  amendment  the  defend- 
ants would  be  deprived  of  the  right  of  objecting  to  the 
declaration  by  demurrer.  A  nonsuit  was  entered,  with 
leave  to  the  plaintiff  to  move  to  set  the  nonsuit  aside,  and 
to  enter  a  verdict  for  him  with  105t  damagea 

Hugh  Hill  now  moved  accordingly. — It  being  admitted 
that  the  statement  which  was  made  by  the  defendants, 
materially  affecting  the  contract  which  they  were  employed 
to  complete,  was  altogether  free  from  any  fraudulent  in- 
tention on  their  part,  the  question  is,  whether  the  declar- 
ation can  then  be  supported.  The  question  may  be  treated 
in  the  two  following  ways:  First,  the  statement  was  of  a 
matter  entirely  within  their  own  knowledge;  it  was  un- 
true, and  was  calculated  to  cause  the  party  to  whom  it 
was  made  to  act  upon  it,  and  thereby  to  incur  damage. 
In  Folhill  V.  Walter  (a),  though  the  jury  negatived  fraud 
in  fact,  yet  the  action  was  held  to  lie,  because  the  repre- 
sentation made  by  the  defendant  was  false  within  his 
knowledge.  Lord  TenterdeUy  C.  J.,  in  the  judgment  of  the 
Court,  says:  "It  was  in  the  next  place  contended,  that 

(a)  3  B.  &  Ad.  114. 
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the  allegation  of  falsehood  and  fraud  in  the  first  count  was  1853. 
supported  by  the  evidence;  and  that,  in  order  to  maintain 
this  species  of  action,  it  is  not  necessary  to  prove  that  the 
false  representation  was  made  from  a  corrupt  motive  of 
gain  to  the  defendant,  or  a  wicked  motive  of  injury  to  the 
plaintiff;  it  was  said  to  be  enough  if  a  representation  is 
made  which  the  party  making  it  knows  to  be  trntrue,  and 
which  is  intended  by  him,  or  which,  from  the  mode  in 
which  it  is  made,  is  calculated,  to  induce  another  to  act 
on  the  faith  of  it,  in  such  a  way  as  that  he  may  incur 
damage,  and  that  damage  is  actually  incurred.  A  wilful 
falsehood  of  such  a  nature  was  contended  to  be,  in  the 
legal  sense  of  the  word,  afravd;  and  for  this  position  was 
cited  the  case  of  Foster  v.  Cfuzrles  (a),  which  was  twice 
under  the  consideration  of  the  Court  of  Common  Pleas, 
and  to  which  may  be  added  the  recent  case  of  Corbet  v. 
Brown  (6).  The  principle  of  these  cases  appears  to  us  to 
be  well  founded,  and  to  apply  to  the  present."  [Parhey 
B. — ^In  that  case  the  defendant  was  guilty  of  a  legal 
fraud,  for  if  a  party  takes  upon  himself  wilfully  to  tell 
what  he  knows  to  be  untrue,  he  is  guilty  of  a  legal  fraud; 
and  there  the  party  deceived  acted  upon  the  faith  of  the 
false  statement.]  Here  the  defendants  must  have  known 
that  the  contract  which  they  described  was  not  in  fact 
the  contract  which  they  had  completed  for  the  plain- 
tiff; and  that  is  equivalent  to  a  false  description  of  it 
within  their  knowledge:  Collins  v.  Evans (c).  The  one 
being  a  contract  subject  to  a  condition  and  the  other  be- 
ing without  any  such  condition,  the  two  contracts  were 
altogether  different.  [Alderson,  B. — The  defendants'  de- 
scription of  the  contract  cannot  be  called  a  false  descrip- 
tion :  the  most  that  can  be  said  of  it  is,  that  it  is  inaccu- 
rate.] The  defendants  could  have  had  no  ground  for  be- 
lieving that  the  description  of  the  contract  they  gave  was 

(a)  6  Bing.  396.  (b)  8  Bing.  33.  (c)  6  Q.  B.  820. 
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the  true  one.  Suppose  a  person  were  asked  as  to  the  sol* 
vency  of  a  third  party,  and  in  reply  he  were  to  state 
that  he  knew  he  was  worth  20,0002.,  omitting  to  mention 
a  fact  within  his  knowledge,  that  the  party's  property  was 
mortgaged  beyond  that  amount  In  that  case,  the  party 
making  the  false  representation  would  be  liable  to  an  ac- 
tion for  the  false  statement  [Alderson,  B. — ^If  he  made 
the  statement  with  the  intention  to  defraud.  But,  in  the 
present  case,  all  imputation  of  any  fraudulent  intention 
was  abandoned.] — Secondly,  the  declaration  might  be  sap- 
ported  by  treating  the  plaintiff's  claim  as  arising  upon 
a  breach  of  duty  of  the  defendants,  &om  their  negligent 
conduct  of  the  transaction  as  brokers.  [Parkey  R — ^The 
declaration  is  not  framed  to  meet  that  view  of  the  case 
If  the  word  were  introduced  into  the  declaration,  it  would 
not  be  good  without  an  averment  that  it  is  the  duty  of  a 
broker  to  give  an  accurate  statement  of  the  contract  to 
his  principal  in  all  cases.  Suppose  the  contract  is  com- 
pleted in  the  presence  of  the  principal,  would  it  be  the 
broker's  duty  in  that  case  to  give  a  correct  representation 
of  the  contract  to  his  employer?]  The  general  duties  of 
brokers  are  recognised  by  the  superior  Courts:  Boorman  v. 
Brown  (a),  KenMe  v.  Atkins  (b).  If  the  broker  takes  upon 
himself  to  give  a  description  of  the  contract,  it  is  submit- 
ted that  he  is  bound  to  give  a  faithful  and  correct  descrip- 
tion of  it. 


Pabke,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  The  law  upon  this  point  is  now  per- 
fectly well  settled,  that  if  the  words  "falsely  and  fraudu- 
lently" can  be  struck  out  of  a  declaration,  so  as  to  leave  a 
good  cause  of  action,  that  may  be  done;  as,  for  instance, 
in  a  declaration  for  a  breach  of  warranty  of  a  horse,  or  as 
in  the  late  case  of  Anderson  v.  Thornton  (c),  in  which  we 


(a)  3  Q.  B.  511 .  (b)  Holt  N.  P.  437. 


(c)  Ante,  p.  425. 
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held,  that  a  plea  to  a  declaration  on  a  policy  of  insurance,  ^  lS63. 
averring  a  fraudulent  misrepresentation  as  to  the  time  of 
the  sailing  of  the  ship,  was  supported  without  any  proof 
of  fraud,  the  misrepresentation  affording  a  good  defence 
to  the  action,  although  not  fraudulent  That  principle  is 
applicable  to  the  present  case.  If  we  were  to  strike  out 
those  words,  we  should  have  to  inquire  whether  it  followed 
as  a  necessary  consequence,  that  the  law  merchant  casts  the 
duty  upon  a  broker  to  give  to  his  principal  under  all  circum- 
stances a  correct  account  of  his  purchase,  and  this  althoi^h 
the  principal  be  present  at  the  time  of  the  purchase.  I  am 
not  prepared  to  give  any  opinion  upon  that  question;  and 
I  am  therefore  doubtful  whether  the  declaration  could  be 
maintained  without  an  allegation  to  that  effect;  but  upon 
that  point  I  give  no  opinion.  The  present  case  is  however 
distinguishable,  for  we  cannot  reject  the  averment,  that 
the  defendants  "  falsely  and  fraudulently"  deceived  the 
plaintiff,  without  striking  out  the  whole  cause  of  action. 
All  that  follows  is  merely  the  explanation  of  the  deceit, 
and  if  that  be  not  proved  the  declaration  is  not  supported; 
and  Mr.  Hill  admits  that  there  was  no  fraud,  in  the  ordi- 
nary sense  in  which  that  term  is  used.  PoUiiU  v.  Walter  (a) 
was  an  action  founded  on  deceit;  and  it  was  there  held, 
that  the  action  lies  for  a  statement  which  is  untrue  to  the 
knowledge  of  the  person  making  it,  although  he  made  it 
without  any  fraudulent  intention.  And  in  that  case  the 
statement  was  false  to  the  defendant's  knowledge,  and 
produced  a  damage  to  the  plaintiff.  It  is  settled  law 
that,  independently  of  duty,  no  action  will  lie  for  a  mis- 
representation, unless  the  party  making  it  knows  it  to  be 
untrue,  or  makes  it  with  a  fraudulent  intention  to  induce 
another  to  act  on  the  faith  of  it,  and  to  alter  his  position 
to  his  damage.  This  appears  from  the  cases  of  Evans  v. 
CoUi7i3  (6)  and  Ormrod  v.  Huth  (c),  which  have  perfectly 

(a)  3  B.  &  Ad.  114.        (6)  6  Q.  B.  820.        (c)  14  M.  &  W.  651. 
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1863^  settled  the  law  on  that  point  Then  the  only  question 
here  is,  whether  the  statement  made  by  the  defendant  was 
of  such  false  and  fraudulent  description.  There  was  not 
a  scintilla  of  fraud  on  the  part  of  the  brokers.  The  de- 
scription they  gaye,  as  far  as  it  went,  was  true;  but  it 
omitted  a  part,  and  was  therefore  incomplete  It  was 
merely  inaccurate,  but  cannot  be  considered  as  fraudu- 
lent on  that  account.  The  essence  of  the  declaration  is, 
that  the  defendants  were  guilty  of  2l  fraudulent  misrepre- 
sentation, and  this  was  not  proved. 

Alderson,  B. — After  the  admission  by  Mr.  EiU  that 
there  was  no  fraud,  the  declaration  is  gone. 

Martin,  B. — If  the  plaintiff  had  intended  to  chaige  the 
defendants  with  a  neglect  of  duty  as  brokers^  he  might 
have  framed  his  declaration  in  that  view  of  the  case;  but, 
upon  this  state  of  the  pleadings,  he  was  bound  to  prove 
fraud,  and  this  was  not  done. 

Rule  refused 
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vessel  and  damaged  her. 

Plea — ^not  guilty,  and  issue  thereon. 


ASK — The  declaration  stated,  that  the  plaintiff  was  Under  the  14 

^  &  15  Vict  c 

possessed  of  a  vessel  at  anchor  in  the  Thames;  that  the  79,  by  which 
defendants  were  possessed  of  a  steam  vessel,  of  which  ^  Admiralty 
they  had  the  management  by  their  servants;  and  that  the  "^j^StT''^- 
defendants  took  such  bad  care  of  their  vessel,  that,  through  tions  with  re- 
the  carelessness  of  their  servants,  it  struck  the  plaintiff's  navigation  and 

to  the  boats 
and  lights  to  be 
coined  by  sea* 
going  vessels. 

At  the  trial,  before  PoUock,  C.  B.,  at  the  London  Sittings  certain  regnU- 
after  last  Term,  it  appeared  that  the  action  was  brought  Ushed^^idSi  re- 
to  recover  damages  for  an  injury  done  to  the  plaintiff's  5^^"^*^* 
vessel,  by  reason  of  the  defendants'  vessel  having  run  into  which  •'all  sail- 
her.    At  the  time  of  the  collision,  the  plaintiff's  vessel,  a  anchoTin  road- 
collier,   was  lying  at  anchor  in  the  river  Thames  in  Jj^g^f^ 
Gravesend  Reach,  in  the  "  fairway"  of  the  river,  and  the  1?^!^^  *®  ®*" 

,  hibit,  between 

defendants'  vessel,  a  steam  ship,  was  proceeding  down  the  sunset  and  sun- 
river  on  her  voyage  to  a  foreign  port  The  place  where  Sightirght^* 
the  accident  occurred  is  within  the  port  of  London,  the  ^^  ^"^^^ 

^  ^  >    "   V   except  within 

right  to  regulate  the  navigation  of  that  place  being  by  law  harbours  or 
vested  in  the  Lord  Mayor  and  Corporation  of  London,  as  where  nguL 
conservators  of  the  Thames,    At  the  time  of  the  accident,  ^^hto^o^^l^ 
which  took  place  before  daybreak  on  the  14th  of  Novem-  "f,!®P^^,f^ 

Held,  that 
under  this  regu- 
lation every  sailing  vessel  lying  at  anchor,  either  in  the  roadstead  or  fiurway  of  a  stream,  is  bound 
to  exhibit  a  bright  light  at  the  masthead,  unless  there  be  some  local  provision  for  a  different  de- 
scription of  light  to  be  borne  by  that  class  of  vessels. 

The  28th  section  of  the  14  &  16  Vict.  c.  79,  enacts  that,  in  case  of  a  collision  between  two  or 
more  vessels,  if  it  appears  that  such  collision  was  occasioned  by  the  non-observance  of  the  foregoing 
rules  with  respect  to  the  exhibiting  of  lights^  the  owner  of  the  vessel  by  which  any  such  rules  has 
been  infringed  shall  not  be  entitled  to  recover  any  recompense  whatsoever  for  any  damage  sus- 
tained by  such  vessel  in  such  collision,  unless  it  appesirs  to  the  Court  before  which  the  case  is 
tried  that  the  circumstances  of  the  case  were  such  as  to  justify  a  departure  from  the  rule. 

Where  a  vessel,  through  sheer  negligence,  injures  another  vessel  by  running  her  down  at  night, 
the  mere  feet  that  the  injured  vessel  was  at  the  time  guilty  of  an  infringement  of  the  Admiralty 
rules  by  not  exhibiting  a  light  affords  no  justification  under  the  preceding  section,  where  the  ab- 
sence of  the  light  does  not  in  any  way  contribute  to  the  accident. 
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ber,  the  weather  was  clear  and  starlight,  but  the  plamtiff's 
vessel  did  not  exhibit  any  light 

On  the  part  of  the  defendants,  it  was  contended  that 
they  were  not  liable,  as  the  plaintiff  was  bound,  under 
the  14  &  15  Vict  c.  79,  and  the  Admiralty  regulations 
made  in  pursuance  of  that  Act  (a),  to  have  exhibited  a 


(a)  The  14  &  16  Vict.  c.  79, 
is  **  An  Act  to  consolidate  and 
amend  the  laws  relating  to  the 
regulation  of  steam  navigation, 
and  to  the  boats  and  lights  to  be 
carried  by  sea-going  vessels." 

The  26th  section  enacts,  that 
"  The  lord  high  admiral,  or  the 
conmiissioners  for  executing  the 
office  of  lord  high  admiral,  shall 
from  time  to  time  make  regula- 
tions requiring   the   exhibition 
of  such  lights,  by  such  classes  of 
vessels,  whether  steam  or  sailing 
vessels,  within  such  places  and 
under  such  circumstances  as  they 
think  fit,  and  may  from  time  to 
time  revoke,  alter,  or  vary  the 
same,  and  they  shall  cause  such 
regulations  to  be  published  in 
the  London  Gazette,  and  to  be 
otherwise  publicly  made  known, 
&c.;  and  all  owners  and  masters 
or  persons  having  chaige  of  ves- 
sels shall  be  bound  to  take  no- 
tice of  the  same,  and  shall,  so 
long  as  the  same  continue  in 
force,  exhibit  such  lights,  and  no 
others,  at  such  times,  within  such 
places,  in  such  manner,  and  un- 
der such  circumstances  as  are 
enjoined    by  such   regulations; 
and  in  case  of  default^  the  mas- 
ter or  other  person  having  charge 
of  any  vessel,  or  the  owner  of 
such  vessel,  if  it    appear  that 
he  was  in  &ult,  shall,  for  each 


and  every  occasion  upon  which 
such  regulations  are  infringed, 
forfeit  and  pay  a  sum  not  exceed- 
ing 20^."  &c 

The  27th  section,  after  speeify- 
ing  rules  to  be  observed  by  vessels 
passing  each  other,  enacts, "  That 
the  master  of  any  steam  vessel 
navigating  any  river  or  narrow 
channel  shall  keep  as  far  as  is 
practicable  to  that  side  of  the 
fairway  or  mid-channel  thereof 
which  lies  on  the  starboard  side 
of  such  vessel,  under  a  penalty 
of  50?." 

Section  28  enacts,  ''That  if  in 
any  case  of  collision  between  two 
or  more  vessels  it  appear  that 
such  collision  was  occasioned  by 
the  non-observance  either  of  the 
forgoing  rules  with  respect  to 
the  passing  of  steamers,  or  of  the 
rules  to  be  made  as  aforesaid  by 
the  lord  high  admiral  or  the 
commissioners  for  executing  the 
office  of  lord  high  admiral  with 
respect  to  the  exhibition  of  lights, 
the  owner  of  the  vessel  by  which 
any  such  rule  has  been  infring- 
ed shall  not  be  entitled  to  re- 
cover any  recompense  whatso- 
ever for  any  damage  sustained 
by  such  vessel  in  such  collision, 
unless  it  appears  to  the  Court 
before  which  the  case  is  tried 
that  the  circumstances  of  the 
case  were  such  as  to  justify  a 


AV     TAVA* 


bright  light  at  her  masthead 
done  80^  he  had  himself  been 

departore  from  the  rule ;  and  in 
caae  any  damage  to  person  or 
property  be  sustained  in  conse- 
quence of  the  non-observance  of 
any  of  the  said  rules,  the  same 
shall,  in  all  Courts  of  justice,  be 
deemed,  in  the  absence  of  proof  to 
the  contrary,  to  have  been  occa- 
sioned by  the  wilful  de&ult  of 
the  master  or  other  person  hav- 
ing the  charge  of  such  vessel; 
and  such  master  or  other  person 
shall,  unless  it  appears  to  the 
Court  before  which  the  case  is 
tried  that  the  circumstances  of 
the  case  were  such  as  to  justify 
a  departure  from  the  rule,  be 
subject  in  all  proceedings,  whe- 
ther civil  or  criminal,  to  the 
legal  consequences  of  such  de- 
fault." 

The  Lords  of  the  Admiralty, 
in  pursuance  of  the  powers  vest- 
ed in  them  by  this  Act,  made 
the  following  regulations,  which 
were  duly  published  in  the  Lon- 
don Gazette :  — 

'<  Admiralty  notice,  respecting 
lights  to  be  carried  by  sea-going 
vessels  to  prevent  collision: 

**  By  the  Commissioners  for 
executing  the  office  of  Lord  High 
Admiral  of  the  United  King- 
dom of  Great  Britain  and  Ire- 
land, &c. 

**  By  virtue  of  the  power  and 
authority  vested  in  us  by  the 
Act  14  &  16  Vict  c.  79,  dated 
the  7th  of  August,  1851,  we  here- 
by require  and  direct  that  the 
following  regulations  be  strictly 
observed: — 


;  and  that,  by  not  having 
the  main  cause  of  the  acci- 


"< Steam  Vessels:  All  British 
steam-going  vessels  (whether 
by  paddles  or  screws),  shall, 
within  all  seas,  gulfs,  channels, 
straits,  bays,  creeks^  roads,  roadr 
steads,  harbours,  havens,  ports, 
and  rivers,  and  under  all  circum- 
stances, between  sunset  and  sun- 
rise, exhibit  lights  of  such  de- 
scription and  in  such  manner 
as  is  hereinafter  mentioned,  viz. 

**  When  under  steam :  A  bright 
white  light  at  the  foremost  head, 
a  green  light  on  the  starboard 
side,  a  red  light  on  the  port  side. 

^  The  masthead  light  is  to  be  vi- 
sible at  a  distance  of  at  least  five 
miles  in  a  dark  night  with  a 
dear  atmosphere ;  and  the  lan- 
tern is  to  be  so  constructed  as  to 
shew  a  uniform  and  im  broken 
light  over  an  arc  of  the  horizon 
of  twenty  points  of  the  compass, 
being  ten  points  on  each  side  of 
the  ship,  viz.  from  right  ahead 
to  two  points  abaft  the  beam  on 
either  side. 

^'2.  The  green  light  on  the 
starboard  side  is  to  be  visible  at 
a  distance  of  at  least  two  miles 
in  a  dark  night  with  a  clear  at- 
mosphere; and  the  lantern  is  to 
be  so  constructed  as  to  shew  a 
uniform  and  unbroken  light  over 
an  arc  of  the  horizon  of  ten 
points  of  the  compass,  viz.  from 
right  ahead  to  two  points  abaft 
the  beam  on  the  starboard  side. 

"3.  The  red  light  on  the  port 
side  is  likewise  to  be  fitted  so  as 
to  throw  its  light  the  same  dis- 
tance on  that  side. 
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dent.  On  the  part  of  the  plaintiff,  it  was  urged  that  the 
Admiralty  regidations  were  not  applicable,  as  the  case 
came  within  the  exception  contained  in  the  notice  with 
reference  to  '^  sailing  vessels  within  harbours  or  other 
places  where  regulations  for  other  lights  for  ships  are 
legally  established;"  and  it  was  shewn,  by  certain  bye- 
laws  made  by  the  Lord  Mayor  and  Corporation  of  Lon- 
don, as  conservators  of  the  Thames,  and  which  were  ap- 
proved of  by  the  Trinity  House,  that  they  had  directed  all 
steamboats  to  carry  a  light,  but  that  there  was  not  any 
provision  for  sailing  vessels  on  that  head ;  and  it  was  there- 
fore contended,  that,  as  the  accident  had  occurred  through 
the  gross  negligence  of  the  defendants'  oflScers,  the  defend- 
ants were  liable  in  the  present  action.  The  Lord  Chief 
Baron  was  of  opinion  that  the  Admiralty  regulations  with 
respect  to  lights  did  apply  to  sailing  vessels  on  the  Thames 
within  the  port  of  London;  and  he  told  the  jury  that  the 
defendants  no  doubt  were  bound,  in  the  navigation  of  their 


^4.  The  side  lights  are  moi^ 
over  to  be  fitted  with  screens  on 
the  inboard  side  of  at  leajst  three 
feet  long,  to  prevent  the  lights 
from  being  seen  across  the  bow. 

'*  When  at  anchor:  a  common 
bright  light. 

*'  Sailing  Yeflsels :  We  hereby 
require,  that  all  sailing  vessels, 
when  under  sail  or  being  towed, 
approaching  or  being  approached 
by  any  other  vessel,  shall  be 
bound  to  shew,  between  sunset 
and  sunrise,  a  bright  light,  in 
such  a  position  as  can  be  best 
seen  by  such  vessel  or  vessels, 
and  in  sufficient  time  to  avoid 
collision.  All  sailing  vessels  at 
anchor  in  roadsteads  or  fairways 
shall  be  also  bound  to  exhibit, 
between  sunset  and  sunrise,  a 
constant    bright    light    at    the 


masthead,  except  within  har- 
bours or  other  places  where  re- 
gulations for  other  lights  for 
ships  are  legally  established.  The 
lantern,  to  be  used  when  at  an- 
chor both  by  steam  veaselB  and 
sailing  vessels,  is  to  be  so  con- 
structed as  to  shew  a  clear  good 
light  all  round  the  horizon. 

"We  hereby  revoke  aU  regu- 
lations heretofore  made  by  m 
relating  to  steam  vessels  exhi- 
biting or  carrying  lights ;  and  we 
require  that  the  preceding  regu- 
lations be  strictly  carried  into 
eflfect  on  and  after  the  1st  of  Au- 
gust, 1862.  Given  under  our 
hands  the  1st  of  May,  1852. 
"  Hydb  Pabkbb, 
<*  P.  HoiWBr. 

"  By  command  of  their  lord- 
ships.       W.  A.  B.  llAMlLTOl'." 
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vessel,  to  keep  a  good  look  out;  but  that  he  was  of  opinion 
that  the  plaintiff  was  bound  to  exhibit  a  light  under  the 
Admiralty  regulations;  and  that  if  by  not  doing  so  he  had 
himself  contributed  to  the  accident,  the  plaintiff  was  not  en- 
titled to  recover.  A  verdict  was  found  for  the  defendants. 
In  the  present  Term  (April  20) 
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V. 
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Watson  moved  for  a  rule  nisi  for  a  now  trial,  on  the 
ground  of  misdirection. — The  plaintiff's  vessel  fell  within 
the  exception  contained  in  the  Admiralty  regidations,  as 
having  been  at  the  time  of  the  accident  within  a  place 
"where  regulations  for  other  lights  for  ships  are  legally 
established.''  And  the  bye-laws,  which  regulate  ships  in 
this  place,  although  they  require  steamships  to  carry  a 
light,  do  not  impose  that  obligation  upon  sailing  vessels. 
The  bye-law  takes  the  place  of  the  Admiralty  regulations. 
[Parke,  B. — The  Admiralty  regulations  require  all  sailing 
vessels,  whether  at  anchor  or  sailing,  to  carry  a  light;  and 
they  are  bound  to  carry  the  light  prescribed,  unless  there 
be  some  local  regulations  specifying  a  different  kind  of 
light  for  all  "  ships,''  whether  steamers  or  sailing  vessels.] 
It  could  hardly  have  been  intended  that  the  local  regula- 
tions should  apply  to  one  set  of  vessels,  and  that  the  Ad- 
miralty regulations  should  apply  to  another. 

Secondly. — Notwithstanding  the  plaintiff  may  have  been 
guilty  of  disobeying  the  Admiralty  regulations,  still,  inas- 
much as  the  defendants  were  clearly  guilty  of  gross  negli- 
gence, the  Court  would  be  justified  in  departing  from  the 
general  rule  laid  down  by  the  28th  section  of  the  Act, 
which  precludes  the  injured  party,  who  has  been  guilty  of 
a  breach  of  the  rules,  from  recovering  compensation  for 
his  loss. 

Cur.  adv.  vult. 


Pollock,  C.  B.,  now  said. — In  this  case,  which  was  tried 
before  me,  and  in  which  there  was  a  verdict  for  the.de- 
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fendants,  Mr.  Watson  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

We  have  considered  the  Admiralty  regulations,  which 
are  distinctly  directed  to  two  objects:  first,  to  steam- 
yessels,  and  secondly,  to  sailing  vessels ;  and  we  are  all  of 
opinion,  that  the  meaning  of  these  regulations  very  clearlj 
is,  that  every  sailing  vessel  lying  at  anchor,  either  in  a 
roadstead  or  the  fairway  of  a  river,  shall  have  a  bright 
light  at  the  masthead,  unless  there  be  some  provisioa 
provided  for  by  local  enactment  for  a  different  sort  of 
light  to  be  borne  by  that  description  of  vessel  We  are 
of  opinion  that  the  intention  of  the  legislature  was,  that 
unless  some  other  sort  of  light  be  ordered  by  local  re- 
gulations, the  vessel  must  put  up  the  light  provided  for 
by  the  regulations  of  the  Admiralty.  The  Ck)urt  concur 
with  me  in  thinking  that  the  true  points  were  put  to  the 
jury,  and  consequently  that  my  direction  upon  that  subject 
was  quite  right.  The  point  I  left  to  the  jury  involved 
the  question  whether  the  plaintiff  himself  did  not  con- 
tribute to  the  accident  by  his  own  carelessness.  We  are 
clearly  of  opinion  that  no  change  in  the  law  has  been 
effected  by  this  regulation  of  the  Admiralty ;  but  that  per- 
sons in  navigating  their  vessels  are  still  bound  to  keep  a 
look  out,  just  as  they  were  before  these  regulations  were 
made;  and  if  it  could  be  clearly  made  out  that  a  vessel 
having  no  light  had  been  run  down  by  another,  from  sheer 
carelessness  and  negligence  in  not  keeping  a  good  look- 
out, we  agree  with  Mr.  Watson  in  thinking  that  in  such 
a  case  the  plaintiff  would  have  had  a  right  to  compensation 
from  the  defendants.  But  here  the  case  was  one  for  the 
jiiry,  and  we  think  they  have  correctly  found  that  the  de- 
fendants' vessel  was  in  a  part  of  the  stream  where  she  had 
a  right  to  be,  and  that  the  accident  arose  from  the  plain- 
tiff's own  negligence.  The  point  was  therefore  left  to  them 
substantially  involving  the  law  as  it  stood  before  the  sta- 
tute, and  still  is,  namely,  that  if  the  conduct  of  the  party 


BASTER  TBBM,   16  TIOT. 

complaining  has  either  occasioned  the  loss  or  has  con- 
tributed to  the  occasioning  the  loss,  then  he  can  no  more 
recover  now  than  he  could  have  done  before  the  Act  of 
Parliament  was  passed  and  these  regulations  were  made. 
We  therefore  are  of  opinion  that,  in  this  case,  there  ought 
to  be  no  rule. 

Rule  refused  (a). 
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(a)  See  General  Steam  Navigation  Company  v.  Morrieofi,  22  L.  J., 
C.  P.,  178. 


Naylob  and  Others  v.  Palmer  and  Another. 


May  7. 


X  HIS  was  an  action  upon  a  policy  of  assurance.  The  to  a  dedam- 
declaration  stated,  that  the  policy,  dated  the  14th  of  No-  H^ofiST- 
vember,  1851,  was  executed  by  the  defendants  as  two  of  anc«onad- 

Yances  for  the 

the  directors  of  the  Indemnity  Mutual  Marine  Assurance  tnuuport  of 

Company  for  50001,  part  of  i 2,o00t  specie,  produce  mer-  granut^ 

chandise,  on  advances,  as  interest  might  appear,  the  ad-  ^J^Xsir  <m^' 

vances  being  intended  to  cover  cost  of  transport,  provisions,  and  provwiom, 

and  other  expenses  incurred  for  the  transport  of  Chinese  theamTalofthe 

emigrants,  general  average,  &c.,  from  any  port  or  ports  in  ^^J^jJi^! 

tion,  the  perils 
insuied  affainst  being  **  pirates,  roTers.  thierei,  &c.,  barmtiy  of  the  maater  and  mariners,  and  all 
other  periL,  losses,  and  misfortunes,**  &c.  (in  the  usual  form);  the  declaration  alleging  a  total  loss 
by  the  emigrants  piratically  and  feloniously  murdering  the  captain  and  part  of  the  crew,  and  felo- 
niously stealing  and  carrying  away  the  ship ; — the  defendants  pleaded,  first,  that  as  soon  as  the 
emigrants  had  committed  the  murder,  and  had  obtained  possession  of  the  vesae],  they  steered  for 
the  nearest  land,  for  the  purpose  of  being  landed,  and  refused  to  and  could  not  proceed  upon  the 
Toyage,  and  the  vessel  was  then  fit  and  able  safely  to  proceed  to  the  said  port;  and  the  remainder 
of  her  crew  could  have  navigated  her  there,  and  were  ready  and  willing  to  convey  the  emigrants 
there  if  they  would  have  gone,  but  that  they  would  not;  and  that,  by  reason  of  that  refusal  and  for 
no  other  cause  whatever,  the  transport  was  never  completed. 

Secondly,  as  to  the  taking  and  carrying  away  of  the  vessel,  that  the  emigrants  were  unwilling  to  be 
carried  on  the  said  voyage,  and  that  they  committed  the  murder,  and  took  possession  of  the  vessel 
for  the  purpose  of  being  landed,  and  of  escaping,  and  firom  being  carried  on  the  voyage,  and  for  no 
other  purpose,  which  is  the  said  piratical  carrying  away  of  the  vessel. 

Hdd^  that  the  pleas  were  bad, 

SembUy  that  the  second  plea  might  have  been  successfully  objected  to  by  application  to  a  Judge  at 
Chambers,  on  the  ground  of  its  being  ambiguous  whether  the  piea  was  intended  as  an  argumenta- 
tive denial  that  the  murder  and  carrying  away  of  the  vessel  was  one  of  the  perils  insured  against,  or 
whether  it  was  intended  to  deny  that  the  loss  was  occasioned  by  that  peril. 
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185a        Canton  waters,  Amoy,  and  Manilla^  to  anj  port  or  ports 
in  Peru,  or  vice  vers^,  with  leave  to  call  at  all  ports  and 
places,  &c.,  the  assurance  to  commence  upon  the  said  ship 
at  and  from  and  until  she  had  moored  at  anchor  twenty- 
four  hours  in  good  safety,  at  and  upon  the  freight  and 
goods  or  merchandise  on  board  thereof,  from  the  loading 
of  the  same  on  board  the  said  ship  until  they  should  be 
discharged  and  safely  landed  as  aforesaid.     The  declara- 
tion then  proceeded  to  state  the  perils  insured  against,  to 
be  ''  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  royerSy 
thieves,  jettisons,  letters  of  marque  and  counter  marque, 
surprisals,  takings  at  sea,  arrests,  restraints  and  detain- 
ments of  all  kings,  princes,  and  people,  of  what  nation,  con- 
dition, or  quality  soever,  barratry  of  the  master  and  mari- 
ners, and  all  other  perils,  losses,  and  misfortunes  that  had 
and  should  come  to  the  hurt,  detriment,  or  damage  of  the 
aforesaid  subject  matter  of  that  assurance  or  any  part 
thereof"    The  declaration  then  averred  that,  by  a  memo- 
randum indorsed  on  the  policy  as  the  declaration  of  inte^ 
est,  it  was  agreed  that  the  amount  of  the  expense  of  trans- 
port to  be  covered  under  that  policy  should  be  fixed  at  the 
rate  of  82.  158.  for  each  Coolie  embarked,  and  it  was  there- 
by declared  that  the  said  interest  should  be,  amongst 
others,  per  "  Victory,"  Mullins,  advances  on  350  CooKes 
at  SL  158.  each,  30622.  10&     The  declaration  then  pro- 
ceeded to  state  that,  after  the  making  of  the  said  policy, 
360  Chinese  emigrants  or  Coolies  were,  by  the  agents  of 
the  persons  interested,  in  the  assurance,  shipped  on  board 
a  ship  called  the  "  Victory,"  lying  in  a  port  in  the  Canton 
waters  called  Cumsingmoon,  to  be  carried  to  Callao  in 
Peru,  for  money  to  be  paid  to  the  persons  interested  in 
the  assurance,  on  the  safe  landing  of  each  of  the  said  emi- 
grants at  the  end  of  the  said  voyage,  and  that  a  laige  sum 
of  money,  amounting  to  &c.,  had  been  advanced  by  the 
agents  of  the  persons  interested,  as  the  cost  of  the  trans- 
port and  proviisions  shipped  on  board  the  said  vessel,  and 
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other  expenses  incurred  for  the  transport  of  the  said  Chi-  1853. 
nese emigrants  or  Coolies;  that  such  advances  were  neces- 
sary for  the  said  transport,  and  to  earn  certain  money  to 
be  earned  on  the  safe  arrival  of  each  of  such  Chinese  emi- 
grants in  Peru ;  and  that  the  amount  of  the  said  money  so 
to  be  earned  on  such  delivery  of  the  said  Chinese  emi- 
grants, and  which  would  have  been  paid  on  such  delivery, 
greatly  exceeded  the  amount  of  such  advances;  that  after- 
wards, &C.,  the  said  ship,  called  the  "  Victory,""  sailed  on 
her  voyage  towards  the  said  port  of  Callao  with  the  said 
Chinese  emigrants  or  Coolies  and  provisions  on  board 
thereof,  and  that  whilst  she  was  proceeding  on  her  voyage, 
and  before  her  arrival  at  her  destination,  and  while  she 
was  on  the  high  seas,  the  said  Chinese  emigrants  pirati- 
cally and  feloniously  assaulted  and  murdered  the  captain 
of  the  ship  and  divers  of  the  crew,  and  piratically  and 
feloniously  by  force  took,  stole,  and  carried  away  the 
said  ship  and  the  provisions  and  cargo  of  the  said  ship 
from  the  care,  custody,  and  possession  of  the  said  captain 
and  crew  thereof,  and  forcibly  and  against  the  will  of 
the  said  crew  carried  the  said  ship  away,  whereby  and  by 
reason  of  which  piracy  and  theft,  and  the  said  peril  and 
misfortune  aforesaid,  the  said  ship  was  hindered  and  pre- 
vented from  arriving,  and  never  did  arrive,  at  the  end  of 
her  said  voyage,  and  the  said  transport  of  the  said  Coolies 
never  was  completed,  and  the  said  advances  so  insured  by 
the  said  policy,  and  all  benefit  and  advantage  therefrom, 
became  and  were  wholly  lost  to  the  assured,  &c. 

To  this  declaration  the  defendants  pleaded,  eighthly, 
"  that,  as  soon  as  the  said  Chinese  emigrants  had  so  mur- 
dered the  said  captain  and  some  of  the  crew  and  obtained 
possession  of  the  said  vessel,  they  caused  the  same  to  be 
steered  to  the  nearest  land  for  the  purpose  of  being  land- 
ed, and  refased  to  and  would  not  and  did  not  proceed  on 
the  said  voyage  or  transport,  and  the  said  vessel  then  was 
fit  and  able  to  proceed  to  the  said  port,  and  convey  the 
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J^^*^  said  Chinese  emigrants  there;  and  that  afterwards^  with- 
in a  few  days,  they  reached  the  land,  and  then,  and  be- 
cause they  would  not  proceed  on  the  said  voyage,  thej 
landed  and  wholly  left  the  vessel,  and  refused  to  proceed 
upon  the  said  voyage  and  transport;  and  that  the  said 
vessel,  when  so  left  by  them,  was  fit  and  able  safely  to 
sail  and  proceed  to  the  said  port  of  Peru.  And  that  the 
crew  of  the  said  vessel  and  the  mate  of  the  said  vessel  had 
then  the  possession  of  the  same,  and  could  have  safelj  na- 
vigated the  said  vessel  to  the  said  port  of  her  destination, 
and  were  ready  and  willing  to  sail  to  the  said  port,  and 
to  convey  and  transport  the  said  Chinese  emigrants  to  the 
said  port  if  they  would  have  gone  there,  but  that  thej 
would  not  nor  would  any  of  them  do  so;  by  reason  of 
which  said  refusal,  and  for  no  other  cause  whatever,  the 
said  transport  of  the  said  Chinese  emigrants  was  nerer 
completed,  as  in  the  declaration  mentioned."' 

The  defendants  pleaded,  ninthly,  '^  as  to  the  said  taking 
and  carrying  away  of  the  said  vessel,  that  the  siud  Chinese 
emigrants  were  unwilling  to  be  carried  on  the  said  voyage 
to  the  said  port,  and  that  they  murdered  the  said  captab 
and  some  of  the  crew,  and  took  possession  of  the  said 
vessel  for  the  purpose  of  being  landed  and  escaping  from 
the  said  vessel  and  from  being  carried  on  the  said  voyage, 
and  for  no  other  purpose,  which  is  the  said  supposed 
piratical  carrying  away  of  the  said  vessel  in  the  declara- 
tion mentioned." 

Demurrer  to  each  of  these  pleas,  and  joinder. 

The  case  was  argued  in  the  present  Temi  (April  27  and 
May  2)  by 

Blackbvrn  (Knowles  with  him)  in  support  of  the  demiuv 
rer. — ^Neither  of  these  pleas  affords  an  answer  to  the  ac- 
tion. The  policy  is  not  one  of  common  occurrence,  for  it 
is  not  a  policy  of  insurance  either  upon  emigrants  or  upon 
the  freight,  but  it  is  intended  to  cover  the  advances  upon 
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the  emigrants  and  the  cost  of  transport.  It  resembles  that  1853. 
in  Winter  v.  HaJdimand  (a);  from  which  case  it  appears 
that  such  a  matter  may  be  legitimately  made  the  subject 
of  speculation,  as  has  been  done  by  the  parties  to  this  in- 
strument. Now,  the  declaration  alleges  that  the  loss  was 
occasioned  by  a  peril  insured  against  by  the  policy;  and 
although  the  pleas  disclose  the  ground  upon  which  the 
motive  for  the  piratical  and  felonious  act  of  the  emi- 
grants may  have  been  founded,  still  they  do  not  shew  that 
the  loss  was  not  occasioned  by  the  peril.  Taking  the 
ninth  plea  first :  that  plea  seems  intended  to  embody  two 
defences ;  for  it  either  is  intended  to  deny  that  the  mur- 
der of  the  captain  and  the  crew  and  the  running  away 
with  the  ship  was  piratical  and  felonious,  that  act  hav- 
ing been  done  by  the  emigrants  with  the  sole  object  of 
preventing  their  arrival  at  the  destined  port;  or  the  plea 
may  be  intended  to  shew  that  their  unwillingess  to  proceed 
was  the  immediate  cause  of  the  loss,  and  that  the  piratical 
act  was  merely  one  of  the  means  taken  for  effecting  their 
object.  But  the  facts  contained  in  this  plea  do  not  de* 
prive  the  act,  which  occasioned  the  loss,  of  its  character, 
and  do  not  make  it  the  less  a  peril  or  of  the  nature  of  the 
class  of  perils  insured  against  For  if  that  act  was  neither 
piratical  nor  barratrous,  still  it  was  a  peril  ejusdem  generis 
with  those  included  in  the  policy.  For  this  position  the 
following  cases  are  express  authorities :  CuUen  v.  BviUet  (6), 
BviHer  v.  WUdman  (c),  Phillips  v.  Barber  (d).  It  would, 
however,  seem  that  the  act  was  piratical,  from  the  defini- 
tion given  by  text  writers  upon  the  subject  Hawk.  PI.  C. 
20;  Em^rigon's  Traits  des  Assurances,  Vol  1,  p.  516,  Paris, 
1827;  3  Kent's  Comm.  p.  302.  [Platty  B.,  referred  to  11  & 
1 2  Will.  3,  c.  7.]  But  assuming  the  murder  of  the  captain 
and  the  crew,  and  the  running  away  with  the  vessel,  to  be 


(a)  2  B.  &  Ad.  649.  (c)  3  B.  &  Aid.  398. 

(h)  6  M.  &  S.  461.  (d)  6B.k  Aid.  161. 
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1863.  one  of  the  perils  insured  against,  that  act  was  the  direct 
NikYLOR  ftnd  immediate  cause  of  the  loss.  As  to  the  eighth  plea,  it 
Palmbr  ^  ^^®^^  *^**'  although  an  interval  occurred  between  the 
piratical  act  and  the  loss,  in  which  interval  the  Coolies 
might  have  changed  their  intention,  still  as  they  did  not 
do  so,  and  inasmuch  as  they  could  not  have  carried  that 
intention  into  effect  without  the  execution  of  the  piracy, 
that  was  the  legal  cause  of  the  loss. 

BramweU  (J.  WUde  with  him)  contrk. — ^The  pleas,  when 
considered,  shew  that  the  loss  was  not  occasioned  by  any 
peril  contemplated  by  the  policy.  The  plaintiffs,  in  order 
to  succeed  in  this  action,  must  convince  the  Court  of  two 
things:  first,  that  a  peril  occurred  contemplated  by  the 
policy,  and  secondly,  that  such  peril  was  the  cause  of  the 
loss.  First,  assuming  the  murder  of  the  captain  and  of 
part  of  the  crew,  and  the  taking  away  of  the  vessel  by  the 
emigrants,  to  have  been  a  piratical  act,  and  therefore  a 
peril  insured  against,  that  act  was  not  tiie  cause  of  the 
loss.  The  loss  was  not  the  necessary  consequence  of  that 
act.  By  the  terms  of  this  policy  the  insurer  seeks  to  in- 
sure the  arrival  of  the  emigrants  at  the  port  of  their  desti- 
nation. The  subject-matter  of  the  insurance  is  the  arrival 
of  the  emigrants,  and  not  the  safety  of  the  ship.  They  did 
not  arrive,  and  the  question  is,  to  what  cause  is  their  non- 
arrival  to  be  attributed  ?  Both  of  the  pleas  shew  that  this 
was  solely  owing  to  the  emigrants  having  changed  their 
intention  of  pursuing  the  voyage.  This  change  of  purpose 
was  the  sole  cause  of  their  not  arriving.  The  act  of  piracy 
(assuming  it  to  have  been  such)  may  have  been  also  caused 
by  this  change  of  purpose:  but  the  act  of  piracy  did  not 
occasion  the  loss.  If  the  policy  of  insurance  had  contained 
a  clause  by  which  the  underwriter  had  agreed  to  be  liable 
in  case  of  loss  by  reason  of  the  emigrants  changing  their 
minds,  the  liability  of  the  defendants  could  not  have  been 
disputed.     Supposing  then  that  this  had  been  an  insurance 
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against  ^^  the  unwilliDgness  of  the  emigrants  to  go  on  the 
voyage/'  and  warranted  free  from  piracy,  the  plaintiffs 
would  then  have  contended^  that  the  immediate  cause  of 
the  loss  was  the  unwillingness  to  go,  and  not  the  piracy. 
It  is  stated  in  the  eighth  plea,  that  after  the  act  the  vessel 
was  fit  and  able  to  proceed,  and  that  the  remainder  of  the 
crew  might  have  safely  navigated  her  to  the  end  of  the 
voyage,  but  that  the  emigrants,  although  they  might  have 
gone,  woTdd  not,  and  that  such  unwillingness  to  proceed  was 
the  cause  of  their  not  going.  [Parke,  B. — What  would  have 
been  the  position  of  the  emigrants  if  they  had  not  com- 
mitted the  piratical  act?]  It  may  be  admitted  that  except 
for  the  commission  of  that  crime,  they  could  not  have 
escaped,  but  it  was  not  the  causa  causans.  It  was  at  the 
most  but  a  retardation  of  the  voyage.  It  gave  them  the 
opportunity  of  causing  the  loss.  If  the  vessel  had  been 
driven  ashore  by  a  storm,  and  the  emigrants  had  jumped 
ashore  to  save  themselves,  and  the  vessel  had  afterwards 
got  safely  off,  and  had  been  well  able  to  prosecute  the 
voyage,  and  the  emigrants  had  been  invited  to  return  on 
board  for  that  purpose,  but  had  refused  to  do  so,  could  it 
have  been  said  that  their  not  arriving  was  caused  by  a  peril 
of  the  sea?  If  the  vessel  had  been  captured  by  pirates,  and 
taken  by  them  into  some  foreign  port  and  had  been  aban- 
doned by  them,  and  after  the  lapse  of  some  considerable 
time  the  captain  had  proposed  to  prosecute  the  voyage, 
but  the  emigrants  who  had  been  put  on  shore  had  refused  to 
go,  that  would  not  have  been  a  loss  by  piracy.  The  case  of 
Livie  V.  Janson  (a)  is  in  principle  expressly  in  point;  there, 
a  ship  "warranted  free  from  American  condemnation"  was 
driven  upon  the  rocks,  and  much,  though  only  partially, 
damaged  in  trying  to  escape  by  night  out  of  the  port  of 
New  York  from  an  American  embargo,  but  the  next 
day,  having  been  deserted  by  her  crew,  was  got  off  by  the 


1853. 


VOL.  VIII. 


(a)  12  East,  648. 
ccc 


Excn. 
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1863.  Americans  and  condemned  by  them  for  breach  of  the 
embargo:  the  underwriters  were  held  to  be  protected  firom 
a  claim  for  total  loss  by  the  warranty.  The  following  are 
authorities  that  the  causa  proxima  and  not  the  causa  re- 
mota  is  to  be  looked  at,  in  considering  the  question  as  to 
the  origin  of  the  loss:  Naylor  y.  Ta't^  (a),  Jones  t. 
8chmoU(b),  Sarquy  y.H6bson{c)^  and  PoweU  v.  Oudge(m{i}. 
It  is  therefore  clear  that  the  loss  was  not  the  necessary 
consequence  and  inevitable  result  of  the  act 

Secondly,  the  murder  of  the  captain  and  of  part  of  the 
crew,  and  the  running  away  with  the  vessel,  was  not  a 
piratical  act,  nor  was  it  a  peril  ejusdem  generis  with  those 
in  the  policy.  The  subject  of  the  policy  was  the  arriral 
of  the  emigrants  themselves,  and  the  perils  contemplated 
do  not  include  such  dangers  and  misfortunes  as  they  would 
of  their  own  free  will  occasion  to  themselves.  It  was  in- 
tended to  provide  for  injuries  occasioned  by  third  parties. 
And,  moreover,  the  act  was  not  done  animo  furandi,  but 
for  the  sole  object  of  effecting  their  escape. 

Blackburn  in  reply. — As  to  the  last  point,  it  is  clear  that 
the  act  falls  within  the  expression  of  a  peril  ejusdem 
generis.  It  was  perpetrated  by  persons  who  are  not  the 
master  and  the  mariners,  nor  strangers,  but  who  occupied 
an  intermediate  position.  It  was  perhaps  neither  strictly 
a  piracy  nor  an  act  of  barratry,  but  still  it  partakes  of  the 
nature  of  both;  and  whether  it  was  done  animo  furandi 
or  not  is  immaterial.  The  declaration  alleges  it  to  have 
been  felonious,  and  the  object  the  emigrants  had  in  view 
does  not  lessen  the  offence  or  alter  its  character.  Assum- 
ing, therefore,  that  the  peril  was  one  provided  for  by  the 
policy,  that  peril  caused  the  loss.  The  maxim,  causa 
proxima  non  remota  lege  spectatur,  is  applicable  to  this 


(a)  9  B.  &  C.  718.  (c)  4  Bing.  131. 

(h)  1  T.  B.  130,  n.  (d)  6M.&  Selw.  431. 
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case;  and  what  Lord  Bacon  says,  makes  the  application  of  1853. 
it  clear: — "  It  were  infinite  for  the  law  to  judge  the  causes 
of  causes,  and  their  impulsions  one  on  another;  therefore 
it  contenteth  itself  with  the  immediate  cause,  and  judgeth 
of  acts  by  that,  without  looking  to  any  further  degree  (a)/' 
The  unwillingness  of  the  emigrants  may  have  been  the 
impulsion  on  their  minds  which  prevented  them  from 
continuing  the  voyage,  but  that  also  led  them  to  commit 
the  murder  and  to  steal  the  ship;  and  if  the  unwillingness 
to  go  be  taken  as  the  prozima  causa^  the  next  inquiry 
might  be  as  to  the  cause  which  brought  about  that  unwil- 
lingness to  proceed.  Their  non-arrival,  therefore,  is  im- 
mediately traceable  to  the  piratical  act,  by  the  means  of 
which  they  were  enabled  to  carry  their  intention  into 
effect  The  commencement  of  the  total  loss  dates  from 
that  moment  when  the  vessel  was  taken  out  of  the  control 
of  her  commander  and  crew,  and  that  loss  was  never  re- 
deemed; for,  although  the  emigrants  might  then  have 
had  it  in  their  power  to  continue  the  voyage,  they  did  not 
do  so.  In  Hahn  v.  Corbett  (&),  the  ship  was  stranded  and 
disabled  from  proceeding,  but,  whilst  she  lay  in  the  sand, 
she  was  seized  and  captured,  and,  in  an  action  on  the  insure 
ance  of  goods  in  the  ship  warranted  free  from  capture,  it 
was  held  that  the  loss  of  the  goods  arose  from  the  perils 
of  the  seas,  and  not  the  seizure.  And  in  Dixon  v.  Reid(o)y 
a  ship,  with  her  cargo,  was  barratrously  taken  out  of  her 
course  by  the  crew,  the  ship  and  part  of  the  cargo  were 
sold,  and  the  remainder  was  sent  home  by  another  vessel ; 
and  it  was  held  that  there  was  a  total  loss  of  the  cargo 
from  the  time  of  the  act  of  barratry. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Pollock,  C.  B. — This  is  the  case  of  an  action  on  a  policy 

(a)  Bac.  Max.  1.  (6)  2  Bing.  206.  (c)  6  B.  &  Aid.  697. 

C  C  C  2 
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1853.  of  assurance  a^inst  a  Mutual  Marine  Assurance  Com- 
pany, on  advances  for  the  transport  of  Coolies,  Chinese 
emigrants,  from  China  to  Peru,  for  their  outfit,  provisions, 
&c.,  to  be  repaid  upon  the  delivery  of  the  emigrants  at 
the  port  of  destination  in  Peru,  on  board  a  particular  ves- 
sel declared  in  the  policy.  The  assurance  is  against  pi- 
rates, thieves,  and  all  other  the  usual  perils,  and  a  total 
loss  is  alleged  to  have  taken  place  by  the  act  of  the  said 
Chinese  emigrants  piratically  and  feloniously  murdering 
the  master  and  part  of  the  crew,  and  piratically  and  by 
force  stealing,  taking,  and  carrying  away  the  ship,  provi- 
sions, and  cargo  from  the  possession  and  custody  of  the 
master  and  crew,  by  reason  of  which  piracy  and  theft  the 
vessel  was  hindered  and  prevented  from  amving,  and  the 
transport  of  the  Coolies  never  was  completed,  and  the  ad- 
vances upon  them  insured  by  the  policy  were  lost. 

To  this  declaration  there  were  two  pleas,  the  eighth  and 
ninth,  which  were  demurred  to,  and  the  demurrer  was  fully 
argued  before  us  a  short  time  ago.  These  pleas  were  as 
follows :  [His  Lordship  stated  them  and  proceeded :]  The 
meaning  of  the  ninth  plea  is,  perhaps,  ambiguous;  and 
that  ambiguity  arises  from  the  new  form  of  pleading 
adopted  in  consequence  of  the  new  Common  Law  Pro- 
cedure Act,  and  probably  it  might  have  been  objected  to 
by  an  application  to  a  Judge.  The  doubt  is,  whether  it 
means  to  confess  and  avoid  the  allegation  of  piratically 
and  feloniously  stealing  and  carrying  away  the  vessel,  by 
reason  of  its  arising  from  the  unwillingness  of  the  CooUes 
to  proceed  on  the  voyage,  and  so  not  within  the  periLi  in- 
sured against,  or  whether  it  is  an  argumentative  traverse 
of  that  piratical  and  felonious  act,  viz.  that  it  was  not  an 
act  of  that  description,  because  the  vessel  was  carried  away 
not  with  intent  to  deprive  the  owners  of  the  property  but 
solely  to  prevent  the  Coolies  from  being  carried  on  the 
said  voyaga 

All  doubt  would  have  been  removed  had  the  old  form 
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of  pleading  continued,  for  if  the  last  had  been  the  inten-        1863. 
tion  of  the  pleader,  the  plea  would  have  concluded  with  a 
traverse  of  the  piracy  and  felony. 

Taking  it  to  mean  either  a  confession  and  avoidance  or 
a  denial  of  the  piracy,  we  are  of  opinion  that  it  is  no  an- 
swer to  the  action. 

Considering  the  defence  made  by  the  ninth  plea  first, 
and  then  that  by  the  eighth,  the  questions  raised  by  the 
pleadings  are 

First,  whether  the  assured  are  entitled  to  recover  for  a 
loss  occasioned  by  the  act  of  the  Coolies,  in  piratically  and 
feloniously  running  away  with  the  vessel  (for  the  murder  of 
the  captain  and  crew  is,  with  reference  to  this  present 
question,  immaterial);  which  piratical  act  caused  the 
Coolies  not  to  arrive  at  their  port  of  destination,  and  so 
prevented  the  sum  insured  from  being  earned, — ^if  the 
cause  of  that  act  was  the  unwillingness  of  the  Coolies  to 
be  carried  to  the  end  of  the  voyage. 

Second,  whether,  as  the  Coolies  did  not  arrive  at  their 
port  of  destination,  the  assured  were  entitled  to  recover,  if 
the  act  which  prevented  their  arrival  was  not  piratical 
and  felonious,  but  was  the  taking  of  the  vessel  from  the 
possession  of  the  master  and  crew,  and  running  away  with 
it  by  the  Coolies,  for  the  mere  purpose  of  being  landed  and 
escaping  from  the  said  vessel 

Thirdly,  was  the  act  of  piracy  or  running  away,  as  the 
case  may  be,  not  the  cause  of  the  total  loss  of  the  sum  in- 
sured, because  the  vessel  was  afterwards  in  safety,  fit  and 
able  and  ready  to  proceed  on  the  voyage,  and  convey  the 
Coolies  if  they  would  have  gone,  but  they  would  not  pro- 
ceed on  the  voyage,  and  by  reason  of  that  refusal  the 
transport  was  not  completed. 

We  are  of  opinion  that  none  of  these  three  circum- 
stances affect  the  plaintiff's  right  to  recover;  and  conse- 
quently that  both  the  pleas  are  bad. 

The  proximate,  and  not  the  remote,  cause  of  the  loss  is 
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1853.  always  considered,  according  to  the  irell^knawn  l^gal  max* 
im  expounded  by  Lord  Bacon,  canaa  proxima  non  remote 
in  lege  spectatur.  The  act  of  seizure  of  the  ship,  and  tak- 
ing it  out  of  the  possession  of  the  master  and  crew  by  the 
passengers,  was  either  an  act  of  piracy  and  theft,  and  so 
within  the  express  words  of  the  policy,  or,  if  not  of  that 
quality,  because  it  was  not  done  animo  furandi,  it  was  a 
seizure  ejusdem  generis  analogous  to  it,  or  to  barratry 
of  the  crew,  falling  within  the  general  concluding  words 
of  the  perils  enumerated  by  the  policy.  It  was  a  peril  in- 
sured against,  whatever  the  cause  of  the  seizure  was,  and 
though  the  cause  of  the  seizure  was  no  such  peril,  for  the 
above-mentioned  maxim  applies. 

The  only  remaining  question  is,  whether  that  seizure 
caused  the  total  loss  (not  of  the  ship,  for  that  is  not  the 
subject  of  thb  insurance,  but)  of  the  sum  insured,  which 
depended  on  the  safe  arrival  of  the  Coolies.  It  is  averred 
that  it  did,  and  must  be  so  taken,  unless  the  circumstance 
that  the  loss  would  not  have  occurred  if  the  Coolies  would 
have  returned  to  the  ship,  as  averred  in  the  eighth  plea, 
makes  any  difference.  We  are  clearly  of  opinion  that  it 
does  not 

They  did  not  return  to  the  ship,  and  the  total  loss  of 
the  sum  insured,  primsx  facie  caused  by  the  seizure  of  the 
ship  and  the  escape  of  the  Coolies,  never  ceased  to  be 
what  wo  say  it  was,  a  total  loss  so  caused;  because,  pre- 
sumably, it  would  not  have  occurred  if  the  ship  had  not 
been  run  away  with ;  for  the  Coolies,  however  unwilling 
to  proceed,  woidd  then  have  remained  in  safety  in  their 
prison,  the  ship,  and  been  delivered  at  their  port  of  desti- 
nation. 

The  running  away  with  the  ship  was  as  much  the  cause 
of  the  loss  as  if  the  ship  had  been  seized  and  taken  out  of 
the  possession  of  the  crew  by  strangers,  and  then  aban- 
doned, and  the  cargo  had  consisted  of  wild  animals,  who 
had  escaped  or  been  let  loose  by  them  whilst  they  were 


in  possession,  and  could  not  be  caught  again  after  the  ^863. 
captors  abandoned  the  possession;  or  as  if  slaves  (vhen 
lawfully  the  subject  of  insurance),  who  had  been  conveyed 
in  a  vessel  that  was  driven  on  shore  by  perils  of  the  seas, 
and  by  reason  thereof  escaped;  the  perils  of  the  sea  would 
be  the  cause  of  a  total  loss  of  the  subject  insured.  In  both 
these  cases,  as  in  the  present,  a  peril  insured  against  by 
the  policy  happened,  and  in  both  the  consequence  of  that 
peril  was  the  loss  of  the  subject  insured.  Therefore  our 
judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Hills  v.  Mitson.  j^^  26, 

AApril22, 
SSITMPSIT  on  a  promissory  note  dated  the  30th  of  to  an  action  on 

September,  1851,  made  by  the  defendant  for  payment  of  ^or^lSd- 

60Z.,  three  months  after  date,  to  Messrs.  Hills,  and  in-  ^  P^^J^j^^ 

dorsed  by  them  to  the  plaintiff.  naaaing  of  the 

Plea,  (inter  alia),  that  before  the  making  of  the  note,  and  no,  one^H.  ^' 

after  the  passing  of  the  1  &  2  Vict-  c.  1 10,  to  wit,  on  &c.,  ^^^^^^ 

one  C.  W.  Heiden  was  indebted  to  Messrs.  Hills  and  others,  and  others,  and 

being  in  actual 

and  being  so  indebted,  and  being  then  in  actual  custody  custody  within 
within  the  walls  of  Horsemonger-lane  Gaol,  upon  certain  Horaraionger- 
process  for  debt,  damages,  and  costs,  amounting  together,  to  !^®  ^^^  ^^^ 
wit,  to  501,  at  the  suit  of  one  H.  OUard,  the  said  C.  W.  Hei-  »nit  of  o^  did, 

within  14  days 
after  such  im- 
prisonment, petition  the  Insolyent  Court  for  his  discharge  under  that  Act;  and  that,  while  the  pe- 
tition was  pending,  and  in  order  to  induce  Messrs.  H.  to  cense  from  opposing,  and  not  thereafter 
to  oppose  hi«  discharge  as  they  had  threatened,  the  defendant  and  0.  mode  the  note  in  question, 
and  delivered  it  to  Messrs.  H.,  who  indorsed  it  to  the  plaintiff  with  notice: — Held^  on  motion  for 
judgment  non  obstante  veredicto,  that  the  agreement  set  forth  in  the  plea  was  iUegnl  and  void,  and 
the  plea  good. 

Held,  also,  that  the  copy  of  the  causes  of  the  insolvent's  detention  Jiled  with  the  petition,  and  seal- 
ed with  the  seal  of  the  Insolvent  Court,  was  not  made  evidence  by  the  105th  section  of  the  1  &  2 
Vict.  c.  110,  of  the  fiict  alleged  in  it,  that  the  insolvent  was  in  actual  custody  within  the  walls  of  a 
prison  at  the  time  of  his  petition. 
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1853.  den  did  within  fourteen  days  next  after  the  commencement 
of  his  actual  custody^  to  wit,  on  &c.,  according  to  the  provi- 
sions  of  the  said  Act,  apply  by  a  petition  in  a  summary  way 
to  the  Court  for  the  Relief  of  Insolvent  Debtors  in  England 
for  his  discharge  from  such  custody,  according  to  the  pro- 
visions of  the  said  Act,  prout  patet,  &&,  whereof  the  said 
Messrs.  Hills  had  notice:  and  thereupon  afterwards,  and 
before  the  discharge  of  the  said  C.  W.  Heiden,  pnrsaant 
to  the  said  petition,  and  while  the  same  was  pending  in 
the  said  Court,  to  wit,  on  &c,  the  defendant  and  the  said 
H.  Ollard,  in  order  to  induce  the  said  Messrs.  Hills  to  cease 
from  opposing  and  not  thereafter  to  oppose  the  discbarge 
of  the  said  C.  W.  Heiden  by  the  said  Court  pursuant  to 
the  said  petition,  as  they  had  threatened  to  do,  and  in 
consideration  that  they  the  said  Messrs.  Hills  would  not 
thereafter  oppose  such  discharge  as  aforesaid,  and  for  no 
other  consideration  whatsoever,  so  made  and  delivered  the 
note  in  the  declaration  mentioned  to  the  said  Messrs.  Hills 
for  the  purpose  and  upon  the  terms  and  for  the  considera- 
tion aforesaid,  and  not  otherwise;  and  except  as  aforesaid, 
there  never  was  any  consideration  or  value  for  the  mak- 
ing or  payment  of  the  said  note.  The  plea  then  averred, 
that  the  plaintiff  took  the  note  with  notice  of  the  pre- 
mises.— ^Verification. 

Replication  de  injuria. 

At  the  trial,  before  Jervis,  C  J.,  at  the  Kent  Summer 
Assizes,  1 852,  the  defendant,  in  support  of  this  plea>  put  in 
evidence  an  office  copy  of  the  petition  and  schedule,  which 
stated,  in  the  usual  way,  the  custody  and  the  time  of  the 
commitment;  and  to  it  was  annexed  the  usual  copy  of 
causes  of  the  insolvent's  detention,  which  was  signed  by 
the  proper  officer  of  the  Insolvent  Court,  with  the  seal  of 
that  Court  affixed  to  it  It  was  stated  by  a  witness,  that 
the  arrest  of  the  insolvent  was  a  friendly  arrest;  and  it 
further  appeared  that  a  solicitor  had  been  instructed  to 
oppose  the  insolvent's  discharge. 
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It  was  objected,  on  the  part  of  the  plaintiff  (inter  alia),  ^863^ 
that  there  was  no  evidence  that  the  insolvent  was  in  actual 
custody  at  the  time  of  the  petition,  as  alleged  in  the  plea, 
as  the  copy  of  causes  was  not  evidence  of  that  fact.  The 
learned  Judge,  however,  overruled  the  objection,  and  held 
that  there  was  evidence  to  go  to  the  jury;  and  he  was  of 
opinion  that  it  was  to  be  presumed  that  the  commissioner 
had  acted  with  jurisdiction,  unless  the  contrary  was  proved. 
A  verdict  was  found  for  the  defendant  upon  this  plea. 

In  the  following  Term,  if.  Chambers  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection,  and  also  for 
judgment  non  obstante  veredicto  on  the  plea. 

BramweU,  in  last  Hilary  Term,  shewed  cause  against 
the  rule  to  enter  the  judgment  for  the  plaintiff  non 
obstante  veredicto  (January  15  &  18). — The  plea  is  good, 
both  on  principle  and  authority.  It  shews  that  the  con- 
sideration for  the  promissory  note  was  forbearance  to  op- 
pose the  insolvent's  discharge;  and  such  a  bargain  is  con- 
trary to  the  policy  of  the  insolvent  law,  and  therefore 
illegal.  The  legislature,  in  passing  the  1  &  2  Vict.  c.  110, 
had  three  objects  in  view:  first,  the  relief  of  insolvent 
debtors,  except  so  far  as  the  Court  might  otherwise  direct: 
(sections  23,  90,  91).  Secondly,  the  distribution  of  their 
estate  among  their  creditors :  (sections  87, 88);  and  thirdly, 
the  punishment  of  insolvent  debtors  for  fraud  or  miscon- 
duct The  69th  section  requires  every  prisoner,  after  the 
vesting  order  is  made,  to  file  a  schedule  of  his  debts  and 
property.  As  soon  as  the  schedule  is  filed,  the  Court  must 
appoint  a  time  and  place  for  the  prisoner  to  be  brought  up 
before  the  Court:  (section  70).  The  71st  section  requires 
notice  to  be  given  to  all  the  creditors.  The  72nd  section 
enables  any  creditor  to  oppose  the  prisoner's  discharge. 
The  75th  section  gives  the  Court  a  general  power  to  ad- 
judge a  prisoner  discharged  from  custody  and  entitled  to 
the  benefit  of  that  Act;  and  the  three  following  sections 
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1863.  point  out  the  mode  in  which  that  power  is  to  be  exercised. 
By  section  76,  the  Court  may,  at  its  discretion,  adjudge 
a  prisoner  to  be  discharged  forthwith,  or  so  soon  as  he  shall 
have  been  in  custody  at  the  suit  of  one  or  more  creditors 
for  a  period  not  exceeding  six  months.  By  section  77,  for 
certain  defined  offences  against  the  whole  body  of  creditors, 
the  Court  may  adjudge  the  prisoner  to  be  discharged,  so  soon 
as  he  shall  have  been  in  custody  at  the  suit  of  one  or  more 
creditors  for  a  period  not  exceeding  three  years.  These 
two  last  enactments  are  for  the  benefit  of  the  entire  body 
of  creditors.  Then,  by  section  78,  if  the  prisoner  has  been 
guilty  of  fraud  or  misconduct  towards  any  creditor,  the 
discharge  is  to  be  at  a  period  not  exceeding  two  years. 
This  latter  provision  was  manifestly  intended  for  the  be- 
nefit of  the  particular  creditor  who  may  have  been  injured. 
It  is  obvious,  from  these  enactments,  that  it  is  not  the  op- 
posing creditor  alone  who  is  interested  in  the  opposition, 
but  that  it  enures  to  the  benefit  of  the  other  creditors.  If, 
however,  the  agreement  stated  in  this  plea  be  valid,  the 
object  of  those  provisions  will  be  utterly  frustrated;  for  a 
prisoner,  fearing  opposition  from  a  particular  creditor, 
might  arrange  with  him  by  means  of  a  third  person,  at 
the  same  time  undertaking  to  repay  the  latter  after  his 
discharge.  Such  an  undertaking  would  be  clearly  in  vio- 
lation of  the  policy  of  the  Act  [Parke,  R — ^The  detain- 
ing creditor  may  at  any  time  consent  to  the  prisoner's  dis- 
charge, whether  he  has  received  payment  or  not;  then  why 
may  he  not  discharge  the  prisoner  on  receiving  the  security 
of  a  third  person?]  Every  creditor  is  to  have  notice  and 
the  power  of  opposing;  and  it  is  manifest  that  the  means 
of  discovery  as  to  the  estate  and  effects  of  the  prisoner  is 
to  be  exercised  for  the  benefit  of  all  the  creditors.  Before 
adjudication,  there  can  be  no  lawful  bargain  between  the 
detaining  creditor  and  the  insolvent ;  for,  until  adjudication 
is  pronounced,  it  cannot  be  known  whether  it  may  not  pro- 
ceed upon  some  ground  in  which  the  body  of  creditors  are 
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interested.  It  is  only  after  a  remand  at  the  suit  of  a  par- 
ticular creditor,  that  an  arrangement  may  be  made  for  the 
prisoner's  discharge.  That  appears  from  the  85th  section, 
which  provides,  that  where  it  has  been  adjudged  that  a 
prisoner  shall  be  discharged  at  a  future  period,  he  shall  be 
liable  to  be  arrested  at  the  suit  of  any  one  or  more  of  his 
creditors,  with  respect  to  whom  it  shall  have  been  so  ad- 
judged. In  that  case,  the  creditor  has  the  option  of  keep- 
ing the  prisoner  in  custody,  or  of  releasing  him  on  receiv- 
ing payment  of  his  debt.  In  Murray  v.  Reeves  (a),  the  at- 
torney of  an  insolvent,  in  consideration  of  a  creditor  with- 
drawing his  opposition,  undertook  that  he  should  be  sole 
assignee  of  the  insolvent's  estate,  and  should  receive  1002. 
out  of  it,  within  three  weeks  from  his  appointment;  and 
that  agreement  was  held  void,  as  being  contrary  to  the 
policy  of  the  Insolvent  Act,  J  Geo.  4,  c.  119.  The  princi- 
ples of  that  decision  were  recognised  and  adopted  in  Hall 
v.  Dyson  (b),  where  it  was  held  that,  although  there  is  no 
legal  obligation  on  a  creditor  of  an  insolvent  to  oppose  his 
discharge,  yet,  where  he  has  given  notice  of  an  opposition,' 
and  led  other  creditors  to  believe  that  he  will  proceed,  and 
that  the  case  will  be  properly  adjudicated  on,  the  subse- 
quent withdrawal  of  his  opposition  is  not  a  valid  consi- 
deration to  support  an  agreement  to  pay  money  to  him. 
Coleridge,  J.,  there  says,  '^  It  may  be  true  that  in  all  these 
cases  there  is  only  a  duty  of  imperfect  obligation  imposed 
on  the  creditor,  the  performance  of  which  he  may  omit 
without  being  guilty  of  any  wrong.  But,  here  he  seeks  to 
make  his  breach  of  duty  the  ground  of  a  contract,  and  to 
have  the  promise  to  pay  this  money  enforced  by  law. 
Clearly,  a  Court  of  law  would  never  lend  itself  to  enforce 
performance  of  such  a  contract"  Moreover,  the  decisions 
under  former  Insolvent  Acts  shew,  that  agreements  of  this 
description  are  in  contravention  of  the  policy  of  theinsol- 


1853. 


(a)  8  B.  &  C.  421. 


(6)  21  L.  J.,  Q.  B.,  224. 
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1853.  vent  law:  GoiUd  v.  Williams  (a),  Rogers  v.  Kingston  (b), 
Jackson  v.  Damson  (c),  Tabram  v.  Freeman  (d).  The  same 
principle  was  affirmed  in  UTerot  v.  Wailace  (e),  which  arose 
under  the  bankrupt  law. 

Montagu  Chambers  and  WHies  in  support  of  the  rule. — 
In  the  cases  referred  to,  the  agreement  was  either  with 
the  insolvent  himself^  and  so  had  the  effect  of  giving  to  a 
particular  creditor  property  which  ought  to  have  been  dis- 
tributed amongst  the  general  body  of  creditors,  or  it  was 
an  agreement  in  fraud  of  the  creditors.  But  there  is  no- 
thing in  the  spirit  or  details  of  the  Insolvent  Act  which 
precludes  a  stranger  from  agreeing  with  a  creditor  to  with* 
draw  his  opposition  in  consideration  of  money  to  be  paid 
by  the  stranger.  The  statute  enables  the  Court  to  dis- 
charge insolvent  debtors,  not  from  their  debts — for  their 
after-acquired  property  vests  in  their  assignees  for  the  be- 
nefit of  the  creditors — but  from  imprisonment  in  respect 
of  those  debts.  An  agreement  of  this  description,  so  far 
from  being  opposed  to  the  policy  of  the  Act,  is  in  further- 
ance of  it.  Suppose,  for  instance,  there  are  ten  creditors, 
but  the  estate  is  only  sufficient  to  pay  five,  if  a  stranger 
induces  five  to  withdraw  their  opposition  by  paying  them, 
it  is  obvious  that  the  other  five  will  receive  immediate 
payment  in  full;  whereas  they  must  otherwise  have  taken 
their  chance  of  obtaining  it  from  any  after-acquired  pro- 
perty of  the  insolvent  Again,  suppose  that  a  creditor 
was  about  to  oppose  on  some  ground  which  would  enable 
the  Court  to  remand  the  insolvent  to  prison  for  two  or 
three  years:  if  a  stranger  paid  the  creditor's  debt  and  so 
released  the  insolvent,  the  other  creditors  would  derive  an 
advantage  from  his  being  free,  inasmuch  as  he  would  then 
have  an  opportunity  of  exerting  himself  to  acquire  pro- 

(a)  4  Dowl.  P.  C.  91.  (d)  2  Dowl.  P.  C.  375. 

(6)  2Bing.441.  («)  3  T.  R  17. 

(e)  4  B.  &  Aid.  691, 
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perty  to  satisfy  their  claims.  The  clauses  of  the  Act  are  I85a 
not  at  variance  with  such  an  agreement  The  insolvent 
is  required  to  give  notice  to  all  his  creditors,  and  each  one 
is  entitled  to  oppose  his  discharge.  But  if  a  creditor  who 
has  received  notice  neglects  to  protect  his  own  rights, 
there  is  no  reason  why  an  opposing  creditor  should  be 
considered  as  his  representative.  If  in  this  case  the  credi- 
tor had  actually  opposed,  and  the  Court  had  adjudged 
that  the  insolvent  be  discharged  at  some  future  period, 
it  would  have  been  perfectly  legal  for  the  insolvent  or  a 
stranger  to  have  paid  the  debt,  and  so  obtain  the  insol- 
vent's release.  Then,  why  may  not  that  be  done  before  as 
well  as  after  adjudication?  In  HaU  v.  Dyson^  the  plea 
expressly  averred  that  the  opposition  was  withdrawn  in 
fraud  of  the  other  creditors,  and  without  the  privity  or 
consent  of  the  Judge  of  the  Court.  This  plea  contains  no 
such  averments,  and  the  Court  will  not  presume  illegality 
where  it  is  not  alleged  on  the  record:  Jones  v.Waite  (a), 
Simpson  V.  Lord  Howden  (6).  Indeed,  it  is  consistent 
with  every  allegation  in  the  plea,  that  the  Court  was 
aware  of  the  agreement,  and  that  the  other  creditors  as- 
sented to  it  A  covenant  by  a  friend  of  a  bankrupt  to 
pay  all  his  creditors  their  full  debts,  in  consideration  that 
they  will  not  proceed  any  further  under  the  commission, 
is  good  in  law:  Kaye  v.  Bolton  (c).  Here,  the  plea  only 
states  that  the  creditor  ffireatened  to  oppose.  The  mere 
ceasing  to  oppose  is  not  of  itself  illegal,  neither  is  the  act 
of  obtaining  payment  from  a  third  party;  then  how  can 
two  acts,  innocent  in  themselves,  become  an  unlawful  act 
by  being  joined?  HaU  v.  Dyson  proceeded  on  the  ground, 
that  there  was  a  moral  obligation  on  the  opposing  creditor 
to  continue  his  opposition,  because  he  had  led  the  other 
creditors  to  believe  that  he  would  go  on,  and  that  the  case 
would  be  properly  adjudicated  upon  by  the  Court.    But 

(a)  5  Bing.  N.  C.  341.        (6)  9  C.  &  "F.  61.        (c)  6  T.  R  134. 
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that  implies  that  the  agreement  not  to  oppose  was  con- 
cealed from  the  other  creditors.  Here,  there  is  no  allega- 
tion to  that  effect 

Cur.  adv.  vulU 

Pollock,  C.  B.,  said — We  are  all  (a)  of  opinion  that  the 
objection  to  the  plea  cannot  be  sustained.  The  case  of 
Hall  V.  Dyson  (b)  seems  to  us  conclusive.  The  plea,  in 
the  present  case,  contains  more  than  the  plea  in  that 
case,  and  we  cannot  saj  that  it  is  bad.  Whether  It  was 
proved  is  another  question,  which  will  be  argued  upon  a 
future  day. 

Bramwdi  afterwards  shewed  cause  against  the  role 
for  a  new  trial  (April  22). — There  was  evidence  for  the 
jury  in  support  of  the  allegation  in  the  plea,  that  Hei- 
den  was  in  actual  custody  at  the  time  of  the  petitioa 
But  if  the  Court  should  be  of  opinion  that  there  was 
no  such  evidence,  still  the  plea  was  sustained,  as  the 
allegation  in  question  is  immaterial,  and  need  not  be 
proved.  First,  it  was  proved  that  one  of  the  creditors 
had  arrested  the  insolvent,  and  it  was  said  that  the 
arrest  was  friendly;  and  further,  that  a  solicitor  had 
been  instructed  to  oppose  his  discharge.  The  necessary 
inference  from  these  facts  is,  that  the  insolvent  was  in 
custody  at  the  time  he  petitioned.  Moreover,  the  copy 
of  the  causes  of  the  insolvent's  detention,  put  in  with  the 
petition  and  schedule,  was  evidence  of  that  fact  By  the 
27th  section  of  the  1  &  2  Vict  c.  110,  the  Insolvent  Court 
is  made  a  court  of  record,  and  the  seal  of  the  court  is  to 
be  affixed  to  all  such  records,  proceedings,  documents,  and 
copies,  as  are  required  to  be  sealed  by  the  Act,  and  all 
such  other  documents,  &c.,  as  the  Court  shall  direct  The 
35th  section,  upon  which  the  present  plea  is  founded,  en- 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 
(6)  21  L.  J.,  Q,  B.,  224. 
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ables  persons  imprisoned  for  debt  to  apply  to  the  Court 
for  their  discharge.  It  provides  for  the  mode  of  applica- 
tion by  petition,  and  enacts  that,  ^'  in  such  petition  shall 
be  stated  the  time  and  place  of  the  jSrst  arrest  of  such  pri- 
soner in  the  cause  or  causes  wherein  he  shall  then  be  de- 
tained, and  the  time  of  his  commitment  to  the  prison 
where  he  shall  then  be  confined."  Then  the  105th  (a) 
section  enacts^  that  ''a  copy  of  such  petition,  vesting  or- 
der, schedule,  order  of  adjudication,  and  other  orders  and 
proceedings  purporting  to  be  signed  by  the  officer  in 
whose  custody  the  same  shall  be,  or  his  deputy,  certify- 
ing the  same  to  be  a  true  copy  of  such  petition,  &c.,  or 
other  proceeding,  and  purporting  to  be  sealed  with  the 
seal  of  the  said  court,  shall  at  all  times  be  admitted  in 
all  Courts  and  places  whatever  as  sufficient  evidence  of 


1653. 


(a)  Sect  105  enacts,  <<that  the 
proper  officer  of  the  said  Court 
for  the  Belief  of  Insolvent  Debtots 
shall,  on  the  reasonable  request 
of  any  such  prisoner  as  afore- 
said, or  of  any  creditor  or  credi- 
tors of  such  prisoner,  or  his,  her, 
or  their  attorney,  produce  and 
shew  to  such  prisoner,  creditor, 
or  creditors,  and  his,  her,  or 
their  attorney,  at  such  times  as 
the  said  court  shall  direct^  such 
petition,  vesting  order,  schedule, 
order  of  adjudication,  and  all 
other  orders  and  proceedings 
made  and  had  in  the  matter  of 
such  petition,  and  all  books,  pa- 
pers, and  writings,  filed  in  such 
matter,  and  permit  him,  her,  or 
them  to  inspect  and  examine  the 
same,  and  shall  provide  for  any 
such  prisoner,  creditor,  or  cre- 
ditors, or  his  or  their  attorney 
requiring  the  same,  a  copy  or 
copies  of  any  such  petition,  vest- 


ing order,  schedule,  order  of  ad- 
judication, or  other  order  or  pro- 
ceeding, or  of  such  part  thereof 
as  shall  be  so  required,  receiving 
such  fee  as  the  said  court  shall 
appoint  for  so  providing  the 
same;  and  that  a  copy  of  siich 
petition,  vesting  order,  schedule^ 
order  of  adjudication,  and  othei 
orders  and  proceedings  purport- 
ing to  be  signed  by  the  officer 
in  whose  custody  the  same  shall 
be,  or  his  deputy,  certifying  the 
same  to  be  a  true  copy  of  such 
petition,  vesting  order,  schedule, 
order  of  adjudication,  or  other 
proceeding,  and  purporting  to 
be  sealed  with  the  seal  of  the 
said  court,  shall  at  all  times  be 
'  admitted  in  all  Courts  and  places 
whatever  as  sufficient  evidence 
of  the  same,  without  any  other 
proof   whatever    given    of    the 
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the  same,  without  any  other  proof  whatever  given  of  the 
same."  [Parkey  B. — What  is  there  to  make  that  docu- 
ment evidence  of  the  facts  it  contains?]  It  is  a  proceed- 
ing in  the  Insolvent  Court,  which  is  a  court  of  record, 
and  sealed  with  its  seal,  and  this  Court  is  bound  to  give 
credence  to  such  authenticated  proceedings. 

Secondly. — The  allegation  that  the  insolvent  was  in 
custody  at  the  time  is  an  immaterial  allegation,  and  need 
not  be  proved.  The  insolvent  was  before  the  Court  upon 
the  subject  of  the  petition,  and  the  agreement  to  with- 
draw the  opposition  under  such  circumstances  was  equally 
unlawful,  whether  the  Insolvent  Court  had  jurisdiction  or 
not  [Parke,  B. — ^If  the  Court  had  no  jurisdiction,  the 
discharge  would  be  of  no  validity.]  Still,  the  taking  of 
the  note  upon  such  terms  would  be  a  firaud  upon  the  whole 
body  of  creditors  and  upon  the  public  The  consideration 
was  illegal. 


WiUes  (Chambers  with  him)  in  support  of  the  rule,  was 
stopped  by  the  Court. 


Pollock,  C.  B. — We  must  administer  the  law  as  we  find 
it,  however  unsatisfactory  the  application  of  it  to  a  par- 
ticular case  may  be.  If  there  was  no  proof  of  the  fact,  as 
alleged  in  the  plea,  that  the  insolvent  was  in  actual  cus* 
tody  at  the  time  of  the  petition,  we  must  give  the  plain- 
tiff the  benefit  of  his  objection,  by  making  the  rule  abso- 
lute for  a  new  trial.  The  only  question  then  is,  whether 
the  direction  of  the  learned  Judge  at  the  trial,  with  re- 
spect to  the  proof  of  this  part  of  the  plea,  was  correct; 
and  we  are  all  of  opinion  that  it  was  not  The  particular 
document  tendered  to  prove  that  the  insolvent  was  in  cus- 
tody within  the  walls  of  a  prison,  and  which  is  called  a  copy 
of  causes,  is  not  evidence  of  the  party  being  in  prison.  It 
is  not  made  evidence  by  the  105th  section,  for  it  is  not 
one  of  the  proceedings  of  the  Court     The  Lord  Chief 
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Justice  was  wrong  in  assuming  that  the  Court  had  juris-         1S63. 
diction  till  the  contrary  was  shewn.     The  rule  will,  there- 
fore, be  absolute. 

Parks,  R — I  am  of  the  same  opinion.  It  has  been 
urged  that,  in  the  proof  of  this  plea,  it  is  unnecessary  to 
shew  that  the  insolvent  was  in  actual  custody  at  the  time 
of  the  petition,  thereby  to  give  the  Insolvent  Court  juris- 
diction in  the  matter;  and  therefore  that  such  allegation, 
by  reason  of  it«  being  immaterial,  may  be  struck  out  of 
the  plea.  But  I  entertain  very  great  doubts  upon  that 
point;  and  if  the  Lord  Chief  Justice  had  so  held,  the 
plaintiff  might  have  tendered  a  bill  of  exceptions,  as  it  is 
not  perfectly  clear  that  the  allegation  in  question  could 
be  struck  out  But,  at  all  events,  the  Court  could  not  re- 
fuse to  grant  a  new  trial  upon  that  ground.  It  was  said 
by  the  learned  Judge  that  he  must  assume  prima  facie 
that  the  Insolvent  Court  had  jurisdiction.  That  is 
not  correct,  for  the  defendant  is  bound  to  establish  the 
fact;  and  the  question  is,  whether  there  was  evidence 
to  go  to  the  jury  in  support  of  the  plea:  the  objection 
not  being  made  to  the  direction  of  the  learned  Judge,  for 
he  did  not  reject  any  of  the  evidence,  but  to  his  holding 
that  there  was  evidence  to  go  to  the  jury  to  support  the 
plea.  If  then  there  was  such  evidence,  there  ought  not 
to  be  a  new  trial.  But  I  think  that,  in  this  case,  there 
was  no  sufficient  evidence  that  the  insolvent  was  in  actual 
custody  at  the  time  of  the  petition.  It  was  contended 
that  the  statement,  that  it  was  a  friendly  arrest,  was  some 
evidence;  but  that  is  not  of  itself  enough;  for  it  wad  not 
only  necessary  to  prove  that  the  insolvent  had  been  ar- 
rested, but  that  he  was  also  in  custody  at  the  time.  The 
parol  evidence,  therefore,  was  not  sufficient.  It  was  then 
said,  that  the  document  which  had  been  obtained  from 
the  proper  officer  of  the  Insolvent  Court,  and  with  the 
seal  of  the  Court,  viz.  the  copy  of  the  causes  of  detention, 
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l85d.  waa  evidence  of  the  fact  of  imprisonment.  Now,  assoming 
that  document  to  have  been  put  in  evidence  (which  the 
plaintiff's  counsel  disputes),  the  question  is,  whether  it  wss 
evidence  under  the  105th  section  of  the  Act,  hj  which 
copies  of  all  orders  and  proceedings  made  and  had  in  the 
matter  of  the  petition,  sealed  with  the  seal  of  the  Court, 
are  admissible  as  sufficient  evidence  of  the  same.  It  ap- 
pears to  me  to  be  clear  that  that  section  applies  only  to 
the  proceedings  of  .the  Insolvent  Court;  and  that  this 
document  is  not  such  a  proceeding.  It  was  not  made  evi- 
dence by  having  the  seal  of  the  Court  affixed  to  it;  and 
as  there  was  no  evidence  either  with  it  or  independently 
of  it  to  go  to  the  jury,  the  rule  must  be  absolute. 

Platt,  B  — It  seems  to  me  that,  in  order  to  establish 
this  plea,  it  is  necessary  to  shew  that  the  insolvent  was 
in  custody  within  a  prison.  It  was  necessary  to  shew 
that  the  Insolvent  Court  had  jurisdiction;  and  it  was  es- 
sential to  that  jurisdiction  that  the  incarceration  of  the 
insolvent  existed  at  the  time  of  the  petition.  And  I  am 
of  opinion  that  there  was  no  sufficient  evidence  of  that 
fact  The  copy  of  the  causes  was  no  evidence  against  the 
plaintiff;  it  was  not  made  so  by  the  IQoth  section.  It  is 
not  a  step  in  the  cause,  nor  a  proceeding  of  the  Insolvent 
Court,  to  which  proceedings  that  section  alone  applies^ 
Independently  of  this  document,  there  was  no  evidence 
that  the  insolvent  was  in  prison;  the  conclusion  of  his 
being  in  prison  cannot  be  drawn  as  a  necessary  conse- 
quence from  its  being  a  friendly  arrest.  The  proof  would 
have  been  easy,  for  the  defendant  might  have  called  some 
person  from  the  prison  to  shew  that,  upon  the  particular 
day,  the  insolvent  was  there  in  confinement 

Mabtik,  B. — It  is  not  possible  to  say  that,  according  to 
the  present  legal  system,  there  ought  not  to  be  a  new  trial 
But  I  much  regret  the  present  state  of  the  law,  as  I  have 
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not  the  slightest  doubt  in  my  own  mind  that  the  insolvent        18^3. 
was  in  actual  custody  at  the  time. 

Rule  absolute. 


PIKHORN  V.  SoUStlHl.  ^        ^^ 

T26. 
HIS  was  an  action  for  taking  the  plaintiff's  gooda  ini824,j.w. 
—Plea,  not  guilty  by  statute  (a).  ^-^  the  tenant 

'  G        J      ^  \  y  of  certain  copy- 

At  the  trial,  before  MaHin,  R,  at  the  Middlesex  Sit-  i»oid  premises, 

•  •irn*  j-Li.  ^       demised  them 

tings  in  last  Term,  it  appeared  that  the  action  was  brought  for  twenty-one 
to  recover  the  value  of  certain  goods  of  the  plaintiff,  which  c^tmwl 
had  been  seized  under  a  warrant  of  distress  for  rent  due  }^^^>  and  the 

lease  contained 

and  owing  to  the  plaintiff  by  one  Quested,  for  certain  a  covenant  for 
copyhold  premises.    It  appeared  that,  in  the  year  1813,  in  Janiu^, 
one  J.  W.  Harper  was  admitted  tenant  of  the  premises  as  ]^^of  jTw'^' 

H.,  who  had 
heen  admitted 
tenants  as  such  by  the  lord  of  the  manor,  demised  the  premises  to  one  M.,  who  had  previonsly  pur- 
chased the  lessee's  interest  nnder  the  lease  of  1824.  In  May,  1 847,  M.  demised  tiie  premises  to  one 
Quested,  and,  in  July,  1847,  Quested  mortgaged  the  premises  to  the  defendant.  By  this  deed 
Quested,  in  consideration  of  the  sum  of  4002.  advanced  by  the  defendant,  granted,  bargained,  sold, 
and  demised  the  premises  to  him  for  the  residue  of  the  term  wanting  one  day,  and  also  the  bene- 
fit of  the  covenant  for  further  renewal.  The  deed  contained  a  proyiso  for  redemption  in  case  Ques- 
ted should  pay  1 0L,  being  one  half  yearns  interest,  on  the  29th  of  January,  1848,  and  410/.,  the  prin- 
cipal sum  and  interest,  on  the  29th  of  July,  1 848.  The  deed  contained  covenants  for  the  payment  of 
principal  and  interest;  and  it  also  provided,  that  Quested  should  remain  in  possession  until  de&ult 
in  payment,  with  a  power  to  sell  the  premises;  and  the  proceeds  of  such  sale  were  to  go  first  in  sa- 
tisfiiction  of  the  principal  and  interest,  and  the  surplus,  if  any,  to  Quested.  And  it  was  further 
agreed  that  Quested  should  hold  the  premises  as  tenant  at  will  to  the  defendant,  at  the  clear  yearly 
rent  of  150/.,  payable  quarterly,  for  which  rent  it  should  be  Uwfiil  for  the  defendant  to  distrain;  but 
that  the  defmdant  might  at  any  time  determine  the  tenancy,  by  leaving  a  written  notice  on  the  pre- 
mises, and  that  the  defendant  should  apply  the  rent,  when  received,  in  satisfiiction  of  the  principal 
and  interest,  and  should  pay  the  surplus,  if  any,  to  Quested.  During  the  continuance  of  this  lease, 
Quested  assigned  his  interest  in  the  premises  to  one  Sandell,  who  took  possession,  and  placed  a  board 
over  the  door  with  '*  Sandell  late  Quested*^  upon  it.  The  plaintiff's  goods,  which  were  on  the  pre- 
mises, were  seiaed  as  a  distress  for  three  quarters  of  a  year's  rent  due  from  Quested  to  the  defend- 
ant:— Held,  in  an  action  for  the  seizure  of  the  goods,  first,  that  the  proof  of  the  devisees  of  J.  W. 
H.,  admitted  tenants  as  such  by  the  lord  of  the  manor,  being  in  possession  at  the  time  they  granted 
the  lease,  and  of  M.,  the  lessee,  holding  under  them,  was  primi  fiicie  evidence  of  their  title. 

Secondly,  that  the  clause  in  the  deed  of  mortffage,  professing  to  create  a  tenancy,  was  operative,  as 
not  being  inconsistent  with  the  main  object  of  the  instrument,  and  that  a  tenancy  at  will  was  there- 
by created. 

And  thirdly,  that  the  snbdemise  by  the  tenant  at  will,  without  notice  thereof  to  his  landlord,  was 
not  a  determination  of  the  will. 

(a)  The  defendant  had  pleaded  another  plea,  which  was  held  bd 
on  demurrer,  ante^  p.  138. 
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IS5S^      devisee  under  his  father's  will;  and  by  a  lease,  dated  the 
2nd  of  December,  1824,  he  demised  the  premises  from 
Christmas,  1823,  for  twenty-one  years,  with  a  corenant 
for  further  renewal.     In  1837,  Harpur  devised  all  his  free- 
hold and  copyhold  estates  to  his  two  sisters  and  his  ne- 
phew, and  they  were  in  that  year  admitted  tenants  of  the 
premises  in  question,  as  such  devisees,  by  the  lord  of  the 
manor.     In  January,  1847,  the  devisees  demised  the  pre- 
mises to  one  Muggeridge,  who  had  previously  purchased 
the  lessee's  interest,  under  the  lease  of  1824,  for  twenty- 
one  years  from  Christmas,  1844.    In  May,  1847,  Mugge- 
ridge leased  the  premises  to  one  S.  Quested;  and,  in  July, 
1847,  a  deed  was  executed  between  Quested  of  the  one  part, 
and  the  defendant  of  the  other,  by  which,  after  reciting 
the  indenture  of  lease  of  May,  1847,  made  between  Mug- 
geridge and  Quested,  of  the  said  premises  belonging  to  J. 
W.  Harpur,  for  the  said  term  of  twenty-one  years,  with  a 
covenant  for  further  renewal,  and  that  the  last-mentioned 
indenture  of  lease  and  term  thereby  demised  were  vested 
in  Muggeridge,  with  the  benefit  of  such  covenant  for  further 
renewal;  and  that  the  said  recited  indenture  contained  a 
covenant  on  the  part  of  Muggeridge  to  obtain  a  renewal 
of  such  lease  from  the  said  J.  W.  Harpur,  and,  upon  the 
same  being  obtained,  to  grant  to  Quested  another  lease  for 
twenty- one  years,  with  a  covenant  on  the  part  of  Quested 
to  accept  the  same;  and  also  reciting,  that  Quested,  hav- 
ing occasion  to  borrow  the  sum  of  400Z.,  the  defendant  had 
agreed  to  lend  it  him,  it  was  thereby  witnessed,  that,  in 
consideration  of  the  sum  of  400?.  so  advanced  by  the  de- 
fendant, Quested  did  thereby  grant,  bargain,  sell,  and  de- 
mise to  the  defendant  all  the  premises  comprised  in  and 
demised  to  Quested  by  the  said  recited  indenture  of  lease 
of  the  24th  of  May,  1847,  to  hold,  from  the  date  of  those 
presents,  for  the  residue  of  the  term  of  twenty-one  years 
wanting  one  day;  "of  which  reversion  in  the  said  demised 
premises,  as  also  of  the  benefit  of  such  covenants  for  re- 
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newal  or  grant  of  fiirther  terms  as  are  contained  in  the  I8fi3. 
hereinbefore  recited  indenture  of  lease,  or  of  such  part  or  pinhorn 
parts  thereof  as  he  the  said  J.  Souster  (the  defendant),  his 
heirs,  executors,  &c.,  shall  think  proper  or  require,  he 
the  said  S.  Quested  doth  hereby,  for  himself,  his  execu- 
tors, &;c.,  agree  to  and  with  the  said  J.  Souster,  his  execu- 
tors, &c.,  to  stand  possessed  in  trust  for  the  said  J.  Sous- 
ter, his  executors,  &c.,  to  be  assigned  or  otherwise  dispos- 
ed of  or  dealt  with  as  he  or  they  shall  direct,  freed  and 
absolutely  discharged  from  or  effectually  protected  or  in- 
demnified against  all  and  every  the  rents  in  and  by  the 
same  indenture  of  lease  reserved,  and  the  covenants,  &a, 
paying  therefore,  during  the  continuance  of  the  demise, 
the  yearly  rent  of  one  peppercorn,  subject  to  the  proviso 
for  redemption  hereinafter  contained:"  Provided  always, 
that,  if  Quested  should  pay  to  the  defendant  the  sum  of 
lot,  being  one  half-year's  interest  for  the  said  sum  of 
400Z.,  on  the  29th  of  January,  1848,  and  the  full  sum  of 
41 OZ.,  being  the  said  principal  money  with  another  half- 
year's  interest,  on  the  29  th  of  July,  1848,  without  any  de- 
duction, and  should  observe  and  perform  all  the  covenants 
therein  contained,  then  the  defendant  should  surrender  and 
assign  the  premises  for  the  residue  of  the  term  to  Quested, 
or  to  such  person  as  he  should  reasonably  require.  The 
indenture  then  contained  covenants  on  the  part  of  Quested 
to  pay  the  principal  money  and  interest,  and  the  rent 
by  the  recited  indenture  of  lease  or  by  any  indenture 
of  renewal  reserved  or  to  be  reserved,  and  all  taxes, 
and  to  keep  the  covenants  therein  contained,  and  to  in- 
sure from  fire.  And  it  was  thereby  declared  and  agreed, 
that,  until  default  in  payment  of  the  monies  thereby  se- 
cured, it  should  be  lawful  for  Quested  to  enjoy  uninter- 
rupted possession  of  the  premises,  provided,  in  case  of  de- 
fault, that  then,  subject  and  without  prejudice  to  all  other 
rights  and  remedies,  and  all  rights  of  foreclosure  or  other- 
wise, it  should  be  lawful  for  the  defendant  to  make  sale 
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J8^3b^  and  absolutely  to  dispose  of  the  premises  for  the  torn 
thereby  granted;  "  and  out  ^f  the  monies  arising  by  such 
sale  to  pay  and  satisfy  the  said  sum  of  400L  and  the  in- 
terest thereof,  and  any  other  monies  which  shall  be  then 
due  on  the  securities  of  these  presents,  or  so  much  of  the 
same  principal  monies  and  interest  as  shall  be  then  dne 
and  owing,  and  also  all  costs,  charges,  and  expenses  inci- 
dent to  or  occasioned  by  such  sale  as  aforesaid.''  The  deed 
then  proceeded  to  state  that  it  was  thereby  "farther  agreed 
that  he  the  said  S.  Quested  shall  hold  the  said  premiseaas 
tenant  at  will  to  the  said  J»  Souster,  his  executonsy  ad- 
ministrators^  and  assigns,  at  the  clear  yearly  rent  of  15tt, 
payable  quartesly  afa  [the  usual  quarter  days};  lor  which 
rent  it  shall  be  law&l  for  the  said  J.  Souster,  his  axecifc- 
tors,  administrators,  and  assigns,  to  distiiftin  on  the  said 
premises  or  any  part  thereof,  a^  landlords  may  for  rent 
reserved  on  leasea  for  years;  but  that  it  shall  be  lawful 
for  the  said  J.  Souster,  his  executors,  administrators,  and 
assigns  at  any  time  to  determine  such  tenancy  by  leaving 
notice  in  writing  for  such  purpose  on  the  said  prenusea  or 
any  part  thereof;  and  that  he  and  they  shall  apply  the 
said  rent,  when  received,  after  payment  thereout  of  Ae 
said  yearly  rent  reserved  by  the  said  lease  of  the  said  de* 
mised  premises,  upon  and  for  the  like  trosts  and  purposes 
as  hereinbefore  is  mentioned  of  and  concerning  the  monies 
to  be  raised  under  the  powers  aforesaid''  Then  followed 
the  usual  covenants  by  Quested,  with,  amongst  others,  a 
covenant  for  quiet  enjoyment  Quested  subsequently  de- 
mised the  premises  to  one  Sandell,  who  took  possession 
and  placed  a  board  over  the  entrance  door  with  the  words 
"Sandell  late  Quested"  upon  it  The  goods  were  seized 
on  the  25th  of  March,  1852,  for  three  quarters  of  a  year's 
rent  due  from  Quested  to  the  defendant  It  was  objected  on 
the  part  of  the  plaintiff,  first,  that  there  was  no  sufficient 
evidence  of  the  title  of  the  devisees  to  grant  the  lease  to 
Muggeridge,  inasmuch  as  there  was  no  direct  evidence  of 
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the  death  of  the  devisor^  J.  W.  Harper ;  secondly,  that,  upon  I8fi3. 
the  authority  of  Walker  v.  0ile8(a\  the  clause  in  the  deed, 
by  "which  a  tenancy  was  created,  was  void,  as  being  repug- 
nant to  the  intention  of  the  parties  to  that  instrument; 
and  lastly,  assuming  that  the  clause  in  the  deed  did 
operate  to  create  a  tenancy,  it  was  a  tenancy  at  will,  and 
was  determined  by  the  subdemise  by  the  tenant  at  will 
The  learned  Judge  left  the  case  to  the  jury,  and  a  verdict 
was  found  for  the  plaintiff,  with  15L  damages,  leave  being 
reserved  to  the  defendant  to  move  to  set  that  verdict  aside, 
and  to  enter  a  verdict  for  him.  A  rule  nisi  having  been 
obtained  accordingly, 

Watson  and  7.  Jones  shewed  cause  (April  22). — First, 
as  this  is  a  question  between  strangers,  the  defendant  is 
bound  to  give  strict  proof  of  his  right  to  distrain.  Hd 
ought  therefore  to  have  established  the  title  of  the  de- 
visees, by  giving  direct  evidence  of  the  death  of  J.  W. 
Harper,  the  devisor.  The  lease  was  in  renewal  of  that 
granted  by  J.  W.  Harper.  The  defendant  therefore  was 
bound  to  shew  the  power  of  the  devisees  to  make  this 
lease.  [ParkSy  R — They  were  in  possession  at  the  time, 
and  the  lessee  came  in  under  them;  that  is  prim&  facie 
evidence  of  title.  Pollock,  C.  R — The  other  points  in  the 
case  are  sounder  than  this.] 

Secondly. — The  clause  in  the  indenture  of  lease  of  July, 
1847,  which  is  suggested  to  create  a  tenancy,  is  not  ope- 
rative. The  primary  object  of  the  instrument  is  clearly  to 
create  a  security  by  way  of  mortgage,  and  the  clause  re- 
lied upon  is  wholly  inconsistent  with  and  repugnant  to 
this  object  It  ought  therefore  to  be  rejected:  Walker  v. 
Oiles  (a)  is  a  direct  authority  upon  this  point  In  that 
case,  by  an  indenture  between  two  shareholders  of  a  benefit 
building  society  of  the  one  part,  and  two  of  the  trustees  of 

(a)  6  C.  B.  662. 
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^8g3.  ^      the  society  of  the  other,  whereby,  after  reciting  that  the 
shareholders  were  entitled  to  a  certain  sum  out  of  the 
funds  in  respect  of  their  shares,  and  that,  for  the  security 
of  all  the  payments,  amounting  to  840Z.,  to  become  due  in 
respect  of  the  said  shares,  they  had  agreed  to  execute  the 
assurance  thereby  made,  the  two  shareholders  conveyed 
certain  premises  to  the  trustees,  upon  trust  to  permit  the 
latter  to  retain  possession  and  to  receive  the  rents  until 
default  in  payment  of  their  contributions,  with  a  power  to 
the  trustees  to  appoint  a  person  to  receive  the  rents  in  case 
of  default,  and  with  a  power  of  sale  in  the  like  event    The 
deed  contained  a  clause  by  which  the  shareholders  agreed 
to  become  tenants  to  the  trustees  of  the  premises  hence- 
forth during  their  will,  at  the  rent  of  200Z.,  payable  at  the 
usual  quarter  day&    The  Court  held  that  this  clause  could 
not  be  taken  to  operate  as  a  demise,  as  the  general  scope  of 
the  deed  was  inconsistent  with  such  a  construction,  the  on- 
ly object  of  the  deed  being  *^  to  give  a  security  for  the  pay- 
ment of  the  contributions."    And  the  Court  in  their  judg- 
ment said,  that,  by  construing  the  deed  to  create  such  a 
tenancy,  "  the  grantors  must  be  deemed  to  have  contracted 
to  pay  the  contributions,  and  (dso  the  rent  of200L  a  year; 
a  construction  manifestly  contrary  to  the  obvious  inten- 
tion of  the  parties/'    Now,  as  the  primary  object  of  the 
present  deed  is  to  create  a  mortgage,  it  is  difficult  to  re- 
concile the  clause  in  question  with  such  intention.    The 
tenancy  is  not  to  arise  upon  default  in  payment,  but  eo 
instanti  on  the  execution  of  the  instrument    The  mort- 
gagor would  have  to  pay  not  only  the  interest  upon  the  prin- 
cipal sum,  but  the  rent  also.     [Martin^  B. — These  clauses 
are  of  very  common  occurrence  in  instruments  of  this  de- 
scription in  the  north  of  England.    Parke,  B. — We  must 
endeavour  to  give  effect  to  every  word  which  we  find, 
and  try  to  make  sense  of  each  clause.     In  Walker  v. 
Giles,  the  clause  was  rejected  on  the  ground  that  its  pro- 
visions could  not  be  reconciled  with  the  general  scope 
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of  the  instrument.  But  I  do  not  think  that  any  such  1863. 
difficulty  occurs  in  the  present  case,  for  the  payment  of 
rent  is  to  go  in  reduction  of  the  principal  sum  and  interest, 
and  the  surplus,  if  any,  is  to  be  paid  over  to  the  mortgagor.] 
The  deed  contains  the  usual  covenant  for  jquiet  enjoyment 
[Parke,  R — That  is  subject  to  the  right  to  distrain.  If  we 
were  to  apply  the  decision  in  Walker  v.  OUes  to  this  deed, 
we  should  go  far  to  shake  numerous  securities  throughout 
the  country.] 

Lastly. — Assuming  the  clause  to  be  operative,  a  te* 
nancy  at  will  only  is  created  by  it,  although  a  yearly  rent 
is  thereby  reserved,  payable  quarterly:  Doe  v.  Cox  (a). 
The  subdemise  to  the  defendant  determined  that  tenancy, 
for  the  act  of  the  tenant  was  inconsistent  with  his  hold- 
ing. For  this  position  several  authorities  are  to  be  found. 
In  Birch  v.  Wi^ht  (6),  BuU'Sr,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  "  If  a  tenant  at  will  leases,  it  de- 
termines the  will/'  Again,  ''  If  a  tenant  at  will  grant 
over  his  estate,  though  the  grant  be  void,  yet  it  deter- 
mines his  will:"  Jones  v.  Clerk (c).  See  also  Co.  Litt. 
67.  a.  [Martin,  B. — Surely  the  determination  of  the  te- 
nancy must  be  at  the  election  of  the  lessor.]  In  Turner 
d.  Doe  V.  BenneU{d),  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  error,  says,  "The  intent  of  an 
entry  is  undoubtedly  in  many  cases  important;  but  in  the 
case  of  a  tenancy  at  will,  whatever  be  the  intent  of  a  land- 
lord, if  he  do  any  act  upon  the  land  for  which  he  would 
be  otherwise  liable  to  an  action  of  trespass  at  the  suit  of 
the  tenant,  such  act  is  a  determination  of  the  will,  for  so 
only  can  it  be  a  lawful  and  not  a  wrongful  act''  In  Dine- 
date  V.  lies  (e),  the  act  was  done  by  the  landlord  which 
determined  the  tenancy.     Here  the  act  was  done  by  the 


(a)  11  Q.  B.  122.  (flO  9  M.  &  W.  646. 

(b)  1  T.  R.  378.  (e)  2  Lev.  88. 

(c)  Hardr.  47. 
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^853.  ^  lessee  on  the  land.  [Macnamara  referred  to  Doe  d.  Da- 
vies  V.  Thomas  (a).]  [Parke,  B. — It  is  requisite  that  the 
landlord  should  give  the  tenant  notice  that  he  det'ermines 
the  tenancy,  if  the  act  relied  upon  be  done  off  the  pre- 
mises; where  the  act  is  done  on  the  land,  it  is  presumed 
that  the  tenant  is  there,  and  knows  of  it.  What  is  there 
to  shew  that  the  landlord  here  knew  of  the  subdemise?] 
The  notice  posted  over  the  door  was  notice  to  all  the  world 
of  the  change  of  tenancy.  This  was  some  evidence  for  the 
jury  of  the  fact  of  notice,  for  the  landlord's  agent  could 
not  have  failed  to  see  it  when  he  entered  the  premises  to 
effect  the  distress. 

Macnamara  appeared  in  support  of  the  rule,  but  was 
not  called  upon. 

Parke,  B. — ^We  shall  not  at  present  trouble  the  leaned 
counsel  to  support  the  rule,  as  we  have  made  up  our  minds 
upon  the  case,  except  upon  the  question  whether  the  sab- 
demise  by  the  tenant  at  will,  without  more,  was  a  deter- 
mination of  the  tenancy.  Upon  that  point  we  shall  take 
a  short  time  to  consult  the  authoritiea  With  respect  to 
the  first  point,  we  are  clearly  of  opinion  that  there  was 
sufficient  primft  facie  evidence  of  the  devisees'  title,  for 
they  were  in  possession  at  the  time  the  lease  was  made, 
and  the  lessee  came  into  possession  under  them.  The 
next  question  is,  whether  a  tenancy  at  will  was  created 
by  the  deed.  And  I  think  that,  by  the  actual  terms 
of  the  deed,  a  tenancy  at  will  was  created  at  the  clear 
yearly  rent  of  I50i,  payable  quarterly,  unless  that  provi- 
sion is  in  some  way  either  inconsistent  with  the  general 
provisions  of  the  deed,  or  falls  within  the  decision  of 
Walker  v.  Oiles,  in  which  the  rule  upon  this  subject  is  laid 
down,  that  effect  must  be  given,  if  possible,  to  every  word 

(a)  6  Exch.  854. 
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» 

in  a  deed.  For  that  purpose  we  must  endeayour  to  make  ^  1853, 
sense  of  a  disputed  clause;  but  if  it  is  found  impossible 
to  do  so,  as  containing  provisions  irreconcileable  with 
the  other  portions  of  the  deed,  such  portion  of  the  instru- 
ment must  be  rejected.  The  Court  of  Common  Pleas,  in 
the  case  of  Walker  y.  OUes,  looking  to  the  general  ob- 
ject of  the  deed,  were  unable  to  reconcile  the  stipulation 
by  which  the  mortgagor  agreed  to  pay  the  annual  sum  of 
2002.  as  tenant  at  will,  inasmuch  as  the  general  object  of 
the  deed  was  not  to  create  such  a  demise,  but  only  to  se- 
cure the  payment  of  the  subscriptions  to  the  club,  that 
mortgage  being  given  with  the  sole  view  of  securing  those 
contributions;  and  the  Court  had  great  difficulty  in  recon- 
ciling the  tenancy  with  that  intention,  inasmuch  as  the 
deed  did  not  contain  any  provision  by  which  the  amount 
paid  as  rent  could  go  in  satisfaction  of  the  principal  sum. 
But  there  is  no  such  difficulty  here  in  reconciling  the  pre- 
vision as  to  the  tenancy  with  that  applying  to  the  pay- 
ment of  the  mortgage  money,  for  the  clause  goes  on  to 
provide  that  the  mortgagee  shall  apply  the  rent,  when  re- 
ceived, in  satisfaction  of  principal  and  interest  The  deed 
contains  a  proviso  for  redemption,  with  covenants  for  the 
payment  of  the  mortgage  money;  and  in  case  of  payment 
of  the  whole  amount  due,  the  mortgagor  will  be  entitled 
to  recover  back  the  premises.  In  the  meantime,  he  is  te- 
nant at  will  at  an  annual  rent  of  1502^,  which  is  to  go  in 
reduction  of  the  principal,  and  if  a  distress  is  made  the 
amount  so  levied  would  be  deducted  also;  and  on  payment 
of  the  balance,  the  mortgagor  would  also  be  entitled  to  re- 
cover back  the  premises;  so  that  there  is  no  inconsistency 
in  this  deed  between  the  clause  creating  the  tenancy  at 
will  and  the  general  object  of  the  instrument  And  I  am 
very  glad  that  it  is  so,  for  if  we  were  to  hold  otherwise,  we 
should  shake  a  vast  number  of  small  mortgages  in  this  form, 
for  I  know  that  such  clauses  are  frequently  inserted  where 
there  exist  doubts  as  to  the  solvency  of  the  mortgagor. 
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1853.  As  there  is  no  inconsistency  in  this  clause,  we  need  not 
strike  it  out,  as  the  Court  of  Common  Pleas  thought  them- 
selves compelled  to  do  in  Walker  v.  OUes.  Upon  the  other 
point,  we  shall  take  time  to  consider  whether  it  will  be- 
come necessary  to  hear  the  learned  counsel  in  support  of 
the  rule. 

Martin,  B.,  concurred  (a). 

Cur.  adv.  vult 

Parke,  B.,  on  a  subsequent  day  (April  26),  said — In  this 
case  we  disposed  of  every  point  except  one,  and  upon  that 
we  took  time  to  consider.  The  action  was  for  a  distress 
upon  the  plaintiff's  goods  on  the  premises  of  one  Quested, 
who  was  both  mortgagor  and  tenant  at  will  under  a  deed; 
that  deed  contained  a  clause  which  we  held  to  create  a 
tenancy  at  will  It  was  contended,  that  Quested,  the  tenant 
at  will,  by  the  transfer  of  his  interest  in  the  premises  to  one 
Sandell,  had  determined  the  tenancy,  and  consequently 
that  the  power  to  distrain  was  gone.  Several  cases  were 
cited,  but  none  of  them  are  precisely  in  point.  It  however 
now  seems  clear,  from  a  case  in  Yelverton,  that  the  assign- 
ment by  the  tenant  at  will  of  his  interest  to  a  third  par^ 
is  no  determination  of  the  tenancy,  unless  the  lessor  at  will 
have  notice.  That  was  so  decided  by  the  members  of  the 
Court  in  the  case  of  Carpenter  v.  Cclins  (6).  In  the  course 
of  the  discussion  in  that  case  it  was  objected,  '^  that  it  does 
not  appear  that  the  lessee" — who  was  lessee  at  will — "was 
expelled  by  the  plaintiff,  who  was  lessor,  and  that  no  entiy 
of  a  stranger  upon  him" — the  lessee  at  will — "  (although 
it  be  by  his  agreement)  shall  determine  the  lease  against 
the  lessor,  for  it  is  covin  if  the  lessor  is  not  privy  and  ac- 
quainted with  it ;  quod  fuit  concessum  by  the  other  justices." 
The  principle  laid  down  in  that  case  clearly  b,  that  a  te- 
nant at  will  cannot  determine  his  tenancy  by  transferring 

(a)  PcUoek,  C.  B ,  hadleft  the  Court  (6)  Ydv.  7a 
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his  interest  to  a  third  party  without  notice  to  his  landlord.        1853. 
The  distress  therefore  was  good,  and  the  rule  to  enter  a      pinhorn 
verdict  for  the  defendant  must  be  absolute.  »   ^ 

Rule  absolute. 


Jones  v.  Gbetton. 


May  9. 


JL  his  was  an  action  upon  a  promissory  note  for  40Z. with  in-  By  the  rules 
teropt,  payable  on  demand,  dated  the  25th  of  January,  1851,  ^  "^^  ^^ 
and  made  by  the  defendant,  one  R  Day,  and  one  T.  Cot-  ^  provided, 

•^  that  each  hold- 

terelL    The  defendant,  as  to  1 4/.  7«.  6<i,  parcel  &c.,  pleaded  er  of  shares 
the  payment  of  that  amount  into  Court,  and  asto27il7&6ci.,  certain  rom  per 
he  pleaded  "  that  before  action  he  satisfied  and  discharged  JJ^  °^^i*J^^ 
the  plain tiflT's  claim  by  payment:"  upon  which  plea  issue  «ci>  member 

\   .       ,  "^  *^  "^  ^  ^  should  takehis 

was  joined.  share  by  sale, 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  TpSiwby 
Sittings  in  the  present  Term,  it  appeared  that  the  action  ^*^*\^V**' 
was  brought  to  recover  the  amount  of  the  promissory  note  was  to  receive 
declared 'on,  which  had  been  made  by  one  Day,  and  the  der  when  ^d  by' 
fendant  and  Cotterell  as  his  sureties.     The  plaintiflTwas  a  *^°S^i;^. 

^  upon  givug  a 

publican  at  Birmingham,  and  was  the  treasurer  of  a  "Money  ■ecunty,  to  be 

i  ^     .         «     ,  .  ,  ,11         .  .     1  mi  •  .  approved  of  by 

Loan  Society,   which  was  held  at  his  house.     This  society  the  committee, 
was  regulated  by  a  set  of  printed  rules.     By  the  4th  of  .  *4aSI"hare, 
these  rules  it  was  provided,  "  that  each  and  every  member  J^^  byway  of 
of  this  society  shall  pay  or  cause  to  be  paid  to  the  stewards  quired,  he  gave, 
of  the  society  for  the  time  being,  every  Thursday  night,  ti^  a  join^ro- 
between  half-past  seven  and  half-past  nine  o'clock,  the  ^^^on^de- 
sum  of  58.  for  each  and  every  share  he  or  she  may  hold  in  ^^anA,  for  40/., 

to  the  treasurer 

the  society;  and  at  the  same  time  and  place  aforesaid,  of  the  society. 
each  and  every  member  of  this  society  shall  pay  or  cause  the^kiyVy- 

ments  r^^ularly 
for  some  time, 
and  others  were  made  by  his  sureties,  and  then  default  was  made :  -  /TeU,  in  an  action  upon  the  note, 
in  de&ult  of  payment  of  the  weekly  sums,  that  the  preceding  payments  of  the  weekly  sums  were  no 
evidence  in  support  of  a  plea  of  part  payment  of  the  note. 
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1863.  to  be  paid  the  sum  of  ScL,  to  be  expended  in  malt  liquor 
for  the  members  then  present,  and  if  an j  member  bring  a 
stranger  with  him  to  spend  6(2.  for  the  same  purpose  extra. 
Anj  member  having  more  than  one  share  to  spend  only 
3d,  the  same  as  for  a  single  share,  and  one  tankard  of  ale 
shall  be  reserved  till  half-past  nine  o'clock  each  meeting 
night.'' 

The  society  also  granted  shares  of  40Z.,  and  to  these  the 
preceding  rule  was  applicable,  with  the  exception  that  the 
weekly  payment  was  4:8.  instead  of  5s.  The  9th  rule  pro- 
vided : — "  That  each  member  shall  take  his  share  by  sale,  or 
for  the  want  of  a  purchaser  to  take  the  same  by  ballot^  at 
the  house  aforesaid,  and  for  each  share  or  shares  he  or  she 
holds  in  the  said  society  shall  receive  the  sum  of  fifty 
pounds  when  paid  in  by  the  members,  and  security  ap- 
proved of  as  hereafter  mentioned;  and  that  every  member 
of  this  society  shall  pay  the  sum  of  7d  rent  or  interest  to 
the  stewards  on  every  club  night,  for  each  and  every  share 
or  shares  he  or  she  receives  from  the  said  society,  or  con- 
tinue to  forfeit,  according  to  the  fifth  article,  for  each 
share  on  every  meeting-night  till  the  same  shall  be  paid. 
Shares  to  be  sold  one  night  previous  to  502.  being  paid  in, 
and  the  purchaser  to  commence  paying  interest  from  the 
next  night  after  such  sale  or  ballot"  The  10th  rule  was 
as  follows: — "  That  the  purchaser  of  each  share  shall  pro- 
pose his  sureties  to  the  secretary  immediately  after  the 
sale,  and  give  their  names,  occupation,  and  residence;  and 
the  secretary  shall  summon  a  committee  to  investigate 
and  make  proper  inquiries  as  to  the  sufficiency  and  sta- 
bility of  the  sureties  proposed  by  each  member  for  his  or 
her  share,  and  their  determination  to  be  final;  that  no 
share  shall  be  paid  out,  unless  the  sureties  proposed  by 
each  member  shall  be  deemed  safe  by  the  whole  of  the 
committee,  which  shall  consist  of  the  treasurer,  secretary, 
two  stewards,  and  the  four  next  members,  as  their  names 
stand  in  the  book,  such  committee  to  be  allowed  two 
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shiUings;  and  if  any  member  of  the  committee  refuse  or        1853. 
neglect  to  attend  after  due  notice,  he  shall  forfeit  one 
shiUing"(a). 

Day  became  a  member  of  the  society  in  1 850 ;  and  on  the 
25th  of  January,  1851,  he  purchased  a  share  therein  of 
40Z.,  and  the  promissory  note  in  question  was  then  giyen 
by  him,  with  the  defendant  and  Cotterell  as  his  sureties. 
Day  continued  to  pay  the  sums  required  with  regularity 
up  to  the  2nd  of  April,  1852,  and  had  then  paid  222.  Os.  3d, 
He  then,  however,  became  a  defaulter,  and  his  sureties 
were  called  upon,  and  several  small  sums  were  paid  by 
them,  which,  together  with  those  paid  by  Day,  amounted 
together  to  282.  ISs.  3d  Upon  an  application  for  payment 
of  the  note  being  made  by  the  plaintiff's  attorney,  he  told 
the  defendant  that  the  club  wanted  lU.  to  settle  their 
clainL  The  present  action  was  commenced  upon  the  fol- 
lowing day,  the  plaintiff  claiming  the  full  amount  of  the 
note. 

It  was  thereupon  objected,  upon  the  part  of  the  plain- 
tiff, that  the  payments  made  under  the  above  circum- 
stances did  not  support  the  plea,  as  they  were  not  pay- 
ment of  the  note.  The  learned  Judge  was  of  that  opinion, 
and  directed  a  verdict  for  the  plaintiff  for  the  amount  in 
dispute,  with  leave  to  the  defendant  to  move  to  set  that 
verdict  aside  and  to  enter  a  verdict  for  him. 

AUeriy  Seijt.,  now  moved  accordingly. — The  payments 
made  by  the  maker  of  the  note  may  be  treated  as  pay- 
ments in  reduction  of  its  amount;  for  it  was  given  as  a 


(a)  By  the  17th  rule  it  was  it  shall  appear  that  any  new  ta> 

provided    "  that   bo   alteration  tide  or  bjeiaw  might  be  made 

shall  be  made  in  these  articles  re-  for  the  better  conducting  of  the 

specting  the  aforesaid  payments  said  soioetj's  affairs,  it  may  be 

and  forfeits  without  the  consent  made,  provided  it  has  the  consent 

of  eveiy  member  being  first  ob-  of  two-thirds  of  the  members  of 

tained;  but  if  at  aoy  future  time  the  society.'* 
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1863.  security  for  the  repayment  of  the  loan,  and  of  that  a  cer- 
tain amount  was  satisfied.  The  plaintiff,  therefore,  can 
only  claim  upon  the  note  the  amount  of  the  balance  due. 
[Alderson,  B. — The  note  was  given  to  keep  alive  the  sub- 
scriptions.] When  the  whole  of  the  amount  of  the  loan 
has  been  paid  by  a  member,  that  share  may  be  again  put 
up  for  sale;  but  the  member  who  has  made  the  payments 
on  account  of  the  loan,  does  not  have  them  restored  to 
him.  [Alderson,  B. — The  defendant  will  not  lose  his  mo- 
ney, for  he  will  obtain  the  benefit  of  it  in  the  end  He 
may  have  lost  the  benefit  of  enjoying  the  opportunity  of 
borrowing  by  purchasing  other  shares.  Parke,  R — Eoif 
can  the  defendant  establish  the  position,  that  the  payment 
of  monies  for  a  particular  purpose  can  be  applied  as  pay- 
ments to  another  purpose  ?  The  plea  treats  them  as  pay- 
ments of  the  note,  whereas  they  were  made  to  keep  up 
the  subscriptions.]  The  rules  of  the  society  are  capable  of 
modification,  and  the  statement  of  the  plaintiff's  attorney 
may  be  taken  as  an  admission,  that  a  balance  of  142.  only 
was  due  to  the  club  with  respect  to  this  note. 

Parke,  B. — ^I  am  clearly  of  opinion  that  there  is  no 
ground  for  a  rule  in  this  case.  This  is  an  action  upon  a 
promisory  note  made  by  the  defendant,  by  which  he  pro- 
mises to  pay  402.  on  demand,  and  the  only  plea  to  a  certain 
portion  of  the  amount  is,  that  he  has  paid  that  portion. 
In  order  to  support  the  plea,  it  was  necessary  to  shew  that 
a  sum  of  money  was  paid  eo  nomine  on  account  of  the  note; 
but  that  the  defendant  failed  to  do,  for  the  payment  in  ques- 
tion had  no  reference  whatever  to  the  note.  But  it  was 
said  that  this  note  was  given,  not  for  the  repayment  of  the 
full  amount  of  40Z.,  but  merely  to  keep  up  the  weekly  pay- 
ments as  required  by  the  rules  to  be  made  by  the  holder  of 
the  share.  If  that  was  so,  it  ought  to  have  been  pleaded  to 
the  extent  of  40Z.,  but  if  it  had  been,  still  there  was  no 
evidence  of  it  to  support  such  a  plea.     The  statement  by 
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the  plaintiff's  attorney  that  the  club  wanted  lU,  only  to         1853. 
settle  their  claim,  is  no  admission  whatever  that  the  pay- 
ments were  made  and  received  in  satisfaction  of  so  much 
due  upon  the  note. 

Aldebson,  R — ^The  defendant  was  bound  to  shew  that 
the  note  was  satisfied.  Now  the  evidence  shewed  that  the 
note  was  given  for  the  purpose  of  keeping  up  the  payments 
until  the  end  of  the  club;  when  the  member  ceased  to 
keep  these  payments  up  the  plaintiff  had  a  right  to  sue 
upon  the  note. 

Platt,  B. — I  agree  that  there  ought  to  be  no  rule,  upon 
the  ground  that  none  of  the  payments  were  made  on  ac- 
count of  the  note.    The  plea  therefore  was  not  supported. 

Rule  refused  (a). 

(a)  Martin^  B.,  had  left  the  Court  in  the  course  of  the  argument. 
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EXCHBQUBR  REF0BT8. 

IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 


^<^y  11-  Salomons  v.  Millee. 

Hdd^  in  the  A  WRIT  of  crroF  having  been  brought  hj  the  defendant 
c*Mib£r!'af-  on  the  judgment  of  the  Court  of  Exchequer  for  the  plaintiff, 
SSi^fofthe  i^  ^^^  ^^^  <>f^^r  ▼•  Salomons(a), 

Court  of  Exche- 
quer— first,  , 

that,  though  the  Sir  F.  Kelly  (with  whom  were  WiUes  and  A.  Oddmid) 

«™ofSu-  argued  for  the  plaintiff  in  error  (b)  (May  10  and  11).- 

r^thl^G^  It  is  not  intended  to  rely  on  two  of  the  points  argued  in 

c  58,  mentions  the  Court  below,  viz.  that  the  10  Geo.  1,  c.  4,  was  in  force 

*"  King  George**  ^^^T  the  6  Geo.  3,  c.  53,  passed;  and  that,  under  the  1  b 

Sn^Vit  2  Vict.  c.  105,  the  defendant  was  bound  to  take  the  oath, 

yereigns  of  that  ^hich  he  did.     But  it  is  submitted,  first,  that  the  6  Geo.  3, 

yiame,  hut  the  •        m%  i      mi-'_j 

name  is  merely  a  53,  in  effect  ceased  on  the  death  of  Geoige  the  Third, 

descrihmg^ie*^  or,  flt  all  events,  on  the  death  of  George  the  Fourth;  and 

rd^°l^^^  secondly,  that  whenever  by  law  an  oath  is  permitted  or 

therefore  the  required  to  be  taken,  it  not  only  may,  but  must,  be  taken 

altered  from  in  the  foiTO  and  manner  binding  on  the  conscience  of  the 

S^Usthution  person  taking  it.     With  regard  to  the  first  point,  the 

of  the  name  of  g  Gco.  3,  c.  63  requires  the  party  to  swear,  "I  will  bear 

the  soTereign  ^     ^  .  •        •>  " 

reigning  at  the  faith  and  true  allegiance  to  his  Majesty  King  Oeorge; 

oath  is  taken  1  A^d  the  House  of  Commons  has  no  authority  to  alter 

S^  worfilf  Ae  *^®  ^^^^^  ^^  *^®  ^^*^  ^y  substituting  the  name  of  the 

oath  "upon the  reigning  sovereign.     None  of  the  statutes  in  question 

Christian,**  are 

a  substantive  part  of  the  oath  itself,  and  not  merely  part  of  the  ceremony  for  administering  it  Tbci^ 
fore,  a  person  of  the  Jewish  persuasion,  who  is  elected  a  member  of  the  House  of  ConunoD^  snd 
takes  his  seat  as  such  after  having  taken  the  oath  in  the  fonn  binding  on  his  conscience,  bat  ioten- 
tionally  omitting  the  words  **  upon  the  true  faith  of  a  Christian,**  is  liable  to  tlie  penalties  impoMa 
by  the  1  Geo.  1,  st.  2,  c  16,  s.  17,  (and  not  repealed  by  15  &  16  VicL  c.  43^  on  any  person  sittim 
in  parliament  without  having  first  taken  the  oath  of  abjuration. 

(a)  7  Exch.  476.  Wightman,  J.,  Ormwdl,  J.,  Wil- 

(b)  Before  Lord  CampbeRy  C.  J.,      liams,  J.,  and  CrompMh  J. 


BASTER  TBRM,    16  VICT.  779 

were  directed  against  Jews,  but  only  against  Roman  1863. 
Catholics.  The  earliest  enactment  with  reference  to  the 
oath  of  supremacy  was  the  1  Eliz.  c.  1,  s.  19,  which  requir- 
ed certain  persons  therein  mentioned  to  be  sworn  on  the 
Eyangelists;  and  the  concluding  words  of  the  oath  were 
"  So  help  me  God,  and  by  the  contents  of  this  book."  The 
obligation  to  take  that  oath  was  extended  to  other  classes 
of  persons  by  the  5  Eliz.  c.  1.  The  next  statute  was  the 
3  Jac.  1,  c.  4,  which  first  contained  the  words  "  upon  the 
true  faith  of  a  Christian."'  The  entire  pro-nsions  of  that 
statute  were  expressly  directed  against  Roman  Catholica 
The  obligation  of  taking  that  oath  was  extended  to  mem- 
bers of  the  House  of  Commons  by  the  7  Jac.  1,  c.  6,  s.  2; 
and  they  were  prohibited  by  the  30  Car.  2,  st  2,  c.  1,  from 
sitting  during  a  debate  or  voting  until  they  had  taken 
the  oaths  of  allegiance  and  supremacy,  and  subscribed  a 
declaration  against  transubstantiation.  In  the  1 W.  &  M. 
c.  1,  which  repealed  the  30  Car.  2,  st  2,  c.  J,  and  other  Acts 
relating  to  the  oaths  of  supremacy  and  allegiance,  all  the 
alterations  were  made  which  a  change  in  the  name  of  the 
sovereign  had  rendered  necessary.  Those  forms  of  oath 
omitted  the  words  "on  the  true  faith  of  a  Christian,"  and 
concluded  simply  with  the  words  "So  help  me  God."  The 
18  Will.  3,  c  6,  is  the  first  Act  which  imposed  the  oath  of 
abjuration.  On  the  demise  of  William  the  Third,  the  House 
of  Commons  appointed  a  select  committee  to  consider  what 
alterations  were  necessary  to  be  made  in  the  oath  in  con- 
sequence of  the  accession  of  Queen  Anne  (a);  and  upon 
their  report  the  1  Ann.  st  1,  c.  22,  passed.  That  statute 
prescribed  a  form  of  oath  similar  to  that  in  the  13  WilL  3, 
c.  6,  merely  substituting  the  name  of  Anne  for  that  of 
William.  If,  then,  the  House  of  Commons  had  of  itself 
authority  to  substitute  the  name  of  one  sovereign  for 
another,  it  would,  no  doubt,  have  done  so  in  that  instance; 

(a)  Journ.  H.  C,  20th  and  Slut  March,  1701. 
E  E  E  2 
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^8^^  ^      but  there  is  in  effect  a  legislative  declaration  that  they 
had  not  the  power;  for  the  1  Ann.  st.  1,  c.  22,  recites, 
that,  by  the  demise  of  William  the  Third,  the  form  of  oath 
had  "  become  necessary  to  be  altered/'     The  6  Ann.  c  7, 
&  20,  provided  a  form  to  be  taken  after  the  demise  of  her 
then  Majesty,  in  which  blanks  were  left  for  the  name  of 
her  immediate  successor.    In  the  1  Geo  1,  st  2,  c.  13,  those 
blanks  were  filled  up  with  the  name  of  George.    Thus,  in 
the  successive  reigns  of  William,  Anne,  and  George,  it  was 
considered  necessary  to  provide  a  form  of  oath  containing 
the  name  of  the  reigning  monarch.    In  consequence  of 
the  death  of  the  Pretender  in  1 765,  the  6  Gea  3,  c.  53, 
was  passed.    Where  an  oath  prescribed  by  a  statute  is  of 
a  permanent  nature,  as  where  the  Crown  is  spoken  of  in 
its  corporate  capacity,  an  alteration  may  be  made  in  the 
form  of  the  oath  to  suit  the  change  of  circumstances.  But 
it  is  otherwise  where  the  oath  required  is  limited  in  its 
application.  If  a  bond  be  given  to  the  Crown,  that  enures 
to  its  successors,  since  from  the  nature  of  the  transaction 
it  is  obviously  intended  for  their  benefit;  but  where  an 
oath  required  by  statute  is  of   a  temporary  character,        , 
and  limited  to  the  then  existing  state  of  circumstances,        i 
when  they  change,  it  has  no  longer  any  application.  The       j 
oath  of  abjuration  is  of  a  temporary  character,  and  was 
directed  against  James  the  Second  and  his  descendanta 
[Lord  CampbeU,  C.  J. — No  alteration  was  made  during  the 
reign  of  George  the  Second,  or  until  the  6  Geo.  3,  and 
that  was  in  consequence  of  the  death  of  the  Pretender. 
We  now  abjure  the  descendants  of  James  the  Second  when 
none  exist.    There  are,  however,  some  descendants  of  the 
Princess  Henrietta,  daughter  of  Charles  the  First]    It 
could  never  have  been  the  intention  of  the  legislature  to 
confer  upon  any  Court  the  power  of  determining  which  o( 
two  persons,  in  a  case  of  disputed  succession,  was  entitled 
to  reign.     [Lord   Campbell,  C.   J.  —  That  would  apply 
equally  to  the  oath  of  allegiance;  and  it  is  not  disputed 
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that  that  oath  may  be  administered  with  the  necessary 
change  in  the  name  of  the  Sovereign.]  It  is  laid  down  by 
Lord  Coke  (a),  that  "  a  new  oath  cannot  be  imposed  upon 
any  judge,  commissioner,  or  any  other  subject,  without 
authority  of  Parliament;  but  the  giving  of  every  oath 
must  be  warranted  by  Act  of  Parliament,  or  by  the  com- 
mon law  time  out  of  mind."  That  rule  of  law  was  recog- 
nised and  adopted  in  Omichimd  v.  Barker  (b).  The  Roman 
Catholic  Emancipation  Act,  10  Geo.  4,  c.  7,  s.  2,  has  sub- 
stituted a  new  form  of  oath  for  Roman  Catholics  in  lieu 
of  the  oath  of  abjuration ;  and  section  3  expressly  provides 
for  the  use  of  the  name  of  the  reigning  Sovereign.  [Gromp- 
ton,  J. — ^That  statute  says,  Roman  Catholics  may  sit  and 
vote  in  Parliament  on  taking  the  prescribed  oath,  instead 
of  the  oaths  of  allegiance,  supremacy,  and  abjuration. 
That  seems  very  like  a  legislative  declaration  that  the 
oath  of  abjuration  must  be  taken  by  other  persons.] 
The  cases  of  The  Parliament  in  Ireland  (c)  and  Rex  v. 
Oreen(d)  were  decided  with  reference  to  oaths  not  im- 
posed under  circumstances  of  a  temporary  character,  but 
required  to  be  perpetually  taken. 

Secondly. — The  defendant  was  duly  sworn,  although  he 
purposely  omitted  the  words  "  on  the  true  faith  of  a  Chris- 
tian." Every  oath  consists  of  two  parts:  first,  the  mat- 
ter or  thing  sworn  to,  and  to  which  the  person  swearing 
pledges  his  conscience,  which  is  the  substance  of  the  oath ; 
and  secondly,  the  language  and  form  or  manner  of  tak- 
ing it.  That  distinction  is  adverted  to  by  Lord  Hard- 
tuicke,  C,  in  his  judgment  in  Omidhimd  v.  Barker  (e). 
Johnson,  in  his  Dictionary,  thus  defines  an  oath:  ''An  af- 
firmation, negation,  or  promise,  corroborated  by  the  at- 
testation of  the  Divine  Being.''    Whatever  may  be  the 


(a)  2  Inst.  479.  (d)  1  Vent.  171. 

(6)  WiUes,  538 ;  1  Atk.  21.  (e).  1  Atk,  21, 

(r)  12  Rep.  110. 
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18oa  ^  object  of  the  oath,  the  matter  or  thing  sworn  to  admits  of 
no  variation,  but  the  language  and  manner  of  attestation 
may  be  varied  and  adapted  to  the  religion  of  the  swearer. 
A  Jew  may  be  sworn  on  the  Old  Testament,  with  his  head 
covered,  and  in  the  name  of  Jehovah;  a  Hindoo  may  be 
sworn  on  the  waters  of  the  Ganges,  or  by  touching  the 
foot  of  a  Brahmin;  and  a  Mahometan,  if  such  be  his  cus- 
tom, in  the  name  of  the  Prophet  The  only  exception  is, 
where  not  only  the  matter  sworn  to  but  the  language  itr 
self  is,  by  express  enactment,  imposed  as  a  test  of  con- 
science, which  is  not  the  case  here.  The  words  in  the  6 
Geo.  3,  c.  53,  "  on  the  true  faith  of  a  Christian,''  are  part 
of  the  form  or  ceremony  of  swearing,  just  as  were  the  words 
"so  help  me  God"  in  the  1  Geo.l,  st.2,  c.13.  The  substance 
of  the  oath  or  thing  sworn  to  is  the  abjuration  of  the  &- 
mily  of  King  James  the  Second,  and  the  bearing  allegiance 
and  true  faith  towards  the  house  of  Hanover.  A  person 
taking  the  oath  is  not  called  upon  to  swear  that  he  is  a 
Christian,  or  to  swear  upon  the  Holy  Evangelists.  The 
security  which  an  oath  can  give  will  be  best  obtained  bj 
allowing  each  person  to  take  it  in  that  form  most  binding 
on  his  conscience.  There  is  no  option  as  to  taking  this 
oath.  Any  person  who  is  qualified  to  sit  in  Parliament 
maybe  elected  even  against  his  will;  it  is  nevertheless 
his  duty  to  serve,  but  the  law  has  imposed  as  a  condition 
the  taking  of  this  oath,  and  if  he  refuses  he  becomes  sub- 
ject to  most  fearful  penalties*  [Lord  Oampbdl,  C.  J. — ^If  he 
were  to  say,  I  cannot  conscientiously  take  the  oath,  and 
therefore  will  not  take  it,  his  seat  would  become  vacated, 
and  he  would  be  subject  to  no  penalties.]  If  the  language 
of  the  oath  may  be  altered  by  substituting  the  name 
"  Queen  Victoria''  for  that  of  "  King  George;"  and  if,  as 
common  sense  requires,  the  words  **I,  A  B."  may  be 
changed  into  the  name  of  the  party  taking  the  oath, 
the  same  principles  of  reason  and  sense  will  allow  of 
the  mere  formal  words  of  asseveration  being  varied  and 
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adapted  to  the  religious  conscience  of  the  swearer.  The  1863. 
oath  ends  with  the  word  "truly/-  The  superadded  refel^ 
ence  to  the  Christian  faith  is  only  another  form  of 
expression  for  an  appeal  to  the  Divinity.  That  will  ap- 
pear by  referring  to  the  other  statutes,  in  which  the  lan- 
guage of  the  attestation  varies:  in  the  J  Eliz.  c.  1,  the 
words  are  "  So  help  me  God,  and  by  the  contents  of  this 
book;''  in  the  1  Geo.  I,  st.  2,  c.  13,  "On  the  true  faith  of 
a  Christian,  so  help  me  God;''  in  the  6  Geo.  3,  c.  53,  "On 
the  true  faith  of  a  Christian."  Would  it  have  made  any 
difference  if  the  words  in  the  1  Geo.  1,  had  been  trans- 
posed thus:  "  So  help  me  God,  on  the  true  faith  of  a  Chris- 
tian;" [Gre89Ufdlf  J. — Suppose  the  words  of  the  oath  in  the 
6  G«o.  3,  c  539  were  transposed,  and  it  began  thus:  "I, 
A.  B.,  upon  the  true  faith  of  a  Christian,  do  truly  and  sin- 
cerely acknowledge,  profess,"  &c. ;  and  every  sentence  of 
the  oath  began  "  I,  A.  B.,  upon  the  true  faith  of  a  Chris^ 
tian;"  could  the  oath  be  taken  by  reading  it  "I,  A.  B., 
upon  the  true  faith  of  a  Jew?" J  The  words,  though  trans- 
posed, would  still  be  words  of  attestation  only.  [Lord 
CampbeU,  C.  J. — Could  they  be  changed  into  "  I,  A.  B., 
upon  the  true  faith  of  a  Mormoniter  Was  it  not  the  in- 
tention of  the  legislature  that  the  true  faith  of  a  Christian 
should  be  a  pledge  of  what  was  sworn  to  ?]  No  one  who  is  or 
professes  to  be  a  Christian  could  substitute  any  other  form 
of  words.  The  only  ground  for  alteration  is  the  necessity  of 
adapting  the  oath  to  the  belief  and  conscience  of  the  party 
taking  it.  By  the  10th  section  of  the  1  Geo.  1,  st  2,  c.  13,  two 
justices  of  the  peace  may  tender  the  oath  of  abjuration  to 
any  person  whom  they  may  suspect  to  be  dangerous  and 
disaffected  to  the  Government;  and  if  he  shall  refuse  to 
take  it,  he  shall  be  adjudged  a  popish  recusant  convict,  that 
is,  he  may  be  banished  from  the  country;  and  if  he  return 
without  leave  from  the  Crown,  he  may  be  put  to  death  as 
a  felon.  At  the  time  that  Act  passed,  there  were  many 
Jews  of  wealth  and  consideration  in  the  country,  and  the 
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1863.  legislature  could  never  have  intended  that  they  should  be 
subject  to  such  severe  penalties  for  declining  to  take  an 
oath,  which  it  was  well  known  they  could  not  conscien- 
tiously take.  [Lord  Campbell^  C.  J. — That  section  applies 
to  the  three  oaths,  of  allegiance,  supremacy,  and  abjura- 
tion. At  that  time  there  were  many  Roman  Catholics  in 
this  country  who  could  not,  or  would  not,  take  the  oath  of 
supremacy ;  so  that  a  Jew  was  in  no  worse  situation  than 
a  Roman  Catholic.  That  enactment  is  rather  a  reproach 
to  the  legislature  than  any  canoa  to  assist  us  in  construing 
the  statute  in  question.  Shortly  afterwards  the  legislature 
must  have  thought  that  the  10th  section  of  the  1  Geo.  1, 
St  2,  a  J 3,  affected  Jews;  for  the  10  Geo.  1,  c.  4,  s.  18, 
was  passed  to  relieve  them  when  taking  the  oath  of  abju- 
ration in  certain  cases.  Had  the  latter  statute  applied  to 
the  oath  of  a  Jew  returned  to  Parliament^  there  would 
have  been  an  end  of  the  case.]  That  statute  may  have  been 
passed  pro  majore  cautel&,  and  to  clear  up  doubts  about 
the  law,  not  to  alter  it  The  oath  was  imposed  as  a  test 
of  political  not  of  religious  principle,  and  was  directed 
against  Roman  Catholics,  not  Jews.  If  the  words  *^  upon 
the  true  faith  of  a  Christian"  be  construed  as  part  of  the 
oath,  an  effect  will  be  given  to  the  6  Geo.  3,  &  53,  which 
was  never  intended,  and  against  a  class  of  subjects  never 
contemplated  by  the  legislature.  The  oath  being  suscep-  • 
tible  of  two  constructions,  the  Court  will  put  upon  it  that 
which  is  most  consonant  to  the  policy  and  intention  of 
the  legislature,  and  hold  that  the  concluding  words  are 
capable  of  being  modified  according  to  the  religious  belief 
of  the  party  swearing. 

Channell,  Serjt,  (with  whom  was  JUacnamara),  was  not 
called  upon  to  argue. 

Lord  Campbell,  C.  J. — After  deliberately  considering 
the  able  argument  of  Sir  F.  Kdly,  and  having  read  the 
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opinions  of  the  Judges  of  the  Court  of  Exchequer,  and  the  1853. 
arguments  there  urged  on  both  sides,  we  think  the  case 
free  from  doubt.  Two  objections  have  been  made  to  the 
judgment  of  the  Court  of  Exchequer.  The  first  is,  that 
the  oath  of  abjuration  no  longer  subsists.  If  that  is  esta- 
blished, no  penalty  could  be  incurred,  because  there  was 
no  obligation  to  take  the  oath  of  abjuration  upon  any  oc- 
casion whatever.  It  has  been  argued  that,  upon  the  death 
of  George  the  Third,  or  at  all  events  upon  the  death  of 
George  the  Fourth,  the  Abjuration  Act  ceased,  and  that  all 
persons  have  been  under  a  delusion  in  supposing  it  to  exist 
We  are  all  of  opinion  that  the  Abjuration  Act  exists,  al- 
though there  is  not  upon  the  throne  a  sovereign  of  the  name 
of  George.  We  think  it  was  an  Act  for  a  permanent  purpose, 
and  that  the  name  of  the  reigning  sovereign  was  intro- 
duced to  denote  that,  for  all  time  to  come,  until  the  law 
should  be  altered,  the  oath  of  abjuration  was  to  be  taken 
to  the  sovereign  upon  the  throne.  It  would  be  monstrous 
to  suppose  that,  upon  the  death  of  George  the  Fourth,  the 
statute  ceased  to  operate,  and  yet  that  would  be  the  case 
if  the  argument  urged  for  the  plaintiff  in  error  were  to 
prevail  There  was  no  renewal  of  that  statute  upon  the 
accession  of  George  the  Second  or  of  George  the  Third, 
nor  until  the  sixth  year  of  that  reign;  but  the  Act  of  Ab- 
juration continued  to  be  acted  on  during  the  reign  of 
George  the  Second,  and  in  that  of  George  the  Third,  until 
the  sixth  year  of  that  monarch.  And  so,  after  the  death 
of  George  the  Third,  the  oath  was  taken  during  the  reigns 
of  George  the  Fourth  and  William  the  Fourth,  up  to  the 
present  time.  Therefore,  we  think  that  the  first  objection 
wholly  fails. 

The  next  question  arises  upon  the  construction  of  the 
oath  of  abjuration ;  and  it  will  not  at  all  be  necessary  to 
enter  minutely  into  the  various  statutes  quoted  and  argu- 
ments adduced,  for  we  adopt  the  reasoning  of  the  majority 
of  the  Judges  of  the  Court  of  Exchequer  upon  this  point. 
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We  have  no  doubt  about  the  law  as  laid  down  in  Omidnmnd 
Y.  Barker^  that,  where  an  oath  is  to  be  taken,  the  only 
question  being  how  it  is  to  be  taken,  it  shall  be  taken  in 
that  form  most  binding  on  the  conscience  of  the  taker; 
and  if  this  were  merely  a  question  as  to  the  form  in  whick 
the  oath  was  to  be  taken,  that  case  would  lead  us  to  the 
conclusion  that  it  might  be  taken  by  a  Jew  according  to 
the  form  most  binding  on  his  conscience.     But  we  must 
look  to  the  intention  of  the  legislature  as  expressed  in  the 
Act ;  and  the  question  is,  is«this  expression  "  on  the  true 
faith  of  a  Christian"  a  part  of  the  oath,  or  is  it  the  mere 
form  of  taking  it?    In  the  statute  1  Geo.  3,  a  13,  the 
words  ''So  help  me  God''  are  the  form  of  taking  the 
oath;  but  the  preceding  words  are  an  essential  part  of  the 
oath,  viz.  ''  I  do  make  {hat  recognition,  acknowledgment^ 
abjuration,  reconciliation,  and  promise  heartily,  willinglj, 
and  truly,  upon  the  true  faith  of  a  Christian/'    If,  as  sng- 
gested  by  my  Brother  CressweUy  the  form  of  oath  had  been 
''  I,  A.  B.,  on  the  true  faith  of  a  Christian,  do  truly  and 
sincerely  acknowledge,  testify,  and  declare,''  &a,  the  mat- 
ter would  have  admitted  of  no  argument    It  seems  to  us 
that  this  is  the  true  construction,  that  this  expression  ''on 
the  true  faith  of  a  Christian"  is  an  essential  part  of  that 
which  must  be  sworn  to,  and  that  no  person  is  to  be  al- 
lowed to  take  the  oath  who  cannot  or  will  not  say  that  he 
does  so  "  upon  the  true  faith  of  a  Christian."    Whaterer 
the  particular  object  in  passing  this  Act  of  Parliament 
may  have  been,  if  in  its  construction  it  clearly  applies  to 
Jews  as  well  as  Roman  Catholics,  we  cannot  confine  it 
to  the  latter.     I  feel  relieved   from  any  doubt  which 
I  might  otherwise  entertain  (though  I  entertain  none 
whatever)  by  the  fact,  to  which  I  attach  considerable  im- 
portance, that  successive  Acts  of  Parliament  have  pass- 
ed which  have  put  a  construction  upon  the  oath  by  the 
legislature  itself.     The  10  Geo.  J,  c.  4,  shews  that  at  that 
time  the  legislature  supposed  that  the  oath  of  abjuration 
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could  not  be  taken  by  a  Jew.  The  18th  section  of  that  i853. 
Act,  after  reciting  that  the  following  words  are  contained 
in  the  latter  part  of  the  oath  of  abjuration,  viz.  "  upon 
the  true  faith  of  a  Christian/'  enacts  '^  that  whenever  any 
of  his  Majesty's  subjects  professing  the  Jewish  religion 
shall  present  himself  to  take  the  said  oath  of  abjuration, 
&c.,  the  words  'upon  the  true  faith  of  a  Christian,'  shall 
be  omitted  out  of  the  said  oath  in  administering  the  same 
to  such  person;  and  the  taking  the  said  oath  by  such  per- 
son professing  the  Jewish  religion  without  the  words 
aforesaid,  in  like  manner  as  Jews  are  admitted  to  be 
sworn  to  give  evidence  in  Courts  of  justice,  shall  be  deem- 
ed to  be  a  sufficient  taking  of  the  abjuration  oath  within 
the  meaning  of  this  Act,''  &c.  Upon  the  construction 
contended  for  by  Sir  F,  KeUy,  the  10  Geo.  1,  c.  4,  would 
have  been  wholly  useless.  That  statute  has  been  followed 
by  other  Acts  introduced  for  the  relief  of  the  Jews.  I 
myself  had  the  honour  of  introducing  one  (a)  when  Mr. 
Alderman  Salomons  was  elected  a  sheriff  of  London, 
whereby  a  sheriff  might  serve  in  any  corporation  without 
taking  the  oath  of  abjuration.  That  Act  was  limited  to 
the  office  of  sheriff;  but,  by  a  subsequent  Act  (6),  intro- 
duced by  Lord  Lyndhurst,  the  same  immunity  was  ex- 
tended to  all  municipal  officers.  That  would  have  been 
unnecessary  if  a  Jew  could  have  taken  the  oath  of  abjura- 
tion. We  have  only  to  declare  what  the  law  is,  not  what 
it  ought  to  be.  I  regret  that  the  Act  ever  passed  so  as  to 
exclude  the  Jews,  and  my  wish  is  that  it  should  be  repealed. 
But  it  is  our  duty  to  put  the  best  construction  we  can  on 
the  Act  of  Parliament;  and,  in  so  doing,  we  entertain  no 
doubt  whatever  that,  according  to  the  existing  law,  Jews 
are  excluded  from  sitting  in  either  House  of  Parliament. 

Judgment  affirmed, 
(o)  5  &  6  Will.  4,  c.  28.  (6)  8  &  9  Vict.  c.  62, 
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1853.  » 

j^^  ^  Edgell,  Clerk,  v,  Bubnabt,  Clerk. 

In  the  yeor  A  HIS  was  an  action  to  recover  from  the  defendant  cer- 

of  ^\nd*inthe  ^^^°  buTial  fees.     After  the  issuing  of  the  writ,  the  follow- 

parish  of  St  ing  case  Tvas,  by  a  Judge's  order  made  by  consent,  stated 

ceater,  was  pur-  for  the  opinion  of  this  Court: — 

Slption^ofS^  ^^®  plaintiff,  for  upwards  of  twelve  months  prior  to  the 

inhabitant.,  ^th  of  May,  1852,  was  vicar  of  the  parish  church  of  Saint 

and  conyejed  .  .  . 

to  the  commis-    Margaret,  Leicester,  in  the  county  of  Leicester  and  diocese 

sioners  for 
building  new 

churches,  who  erected  a  chapel  on  part  of  it  and  inclosed  the  remainder  for  a  burial  ground.  Ib 
1827,  the  chapel  and  burial  ground  were  consecrated.  In  1 828  an  Order  in  Council  was  made  and 
published,  whereby,  after  reciting  the  16th  section  of  the  58  Geo.  3,  c.  45,  which  empowers  the 
commissioners  to  divide  populous  parishes  into  two  or  more  distinct  and  separate  parishes;  also  re- 
citing the  21st  section  of  that  statute,  which  empowers  the  commissioners  to  divide  populous  parishes 
into  ecclesiastical  districts;  also  reciting  that  the  commissioners  had  made  a  representation  to  the 
Crown  respecting  the  increase  of  population  and  insufficient  church  accommodation  in  the  parish; 
also  reciting,  that  it  appeared  to  the  commissioners  expedient  that  an  eodenasUeal  dUtriet  shook!  be 
assigned  to  the  new  chapel  under  ike  provision  of  (he  59  Gto,  3,  c.  134;  and  that  the  consent  of  the 
bishop  had  been  obtained:  his  Majesty  ordered  that  the  proposed  divUion  should  be  made  and  ef- 
fected according  to  the  provisions  of  the  said  Acta.  The  boandaries  of  the  district  were  duly  en- 
rolled under  the  58  Geo.  3,  c.  143,  s.  22.  No  Order  in  Council  was  made  respecting  the  pecfom- 
ance  of  the  offices  of  the  Church  in  the  said  chapel,  or  the  appropriation  of  the  fees  payable  in  re- 
spect thereof^  nor  did  the  commissioners  make  any  order  as  to  whether  the  fees  for  burials,  ^  wtn 
to  be  reserved  to  the  incumbent  of  the  parish,  or  assigned  to  the  curate  of  the  chapel,  or  whether  bu- 
rials, &c.  should  be  performed  in  such  chapeL  In  the  year  1 848,  the  corporation  of  Leicester  esta- 
blished a  cemetery  within  the  borough,  under  the  provisions  of  the  1 1  Vict  c.  ii.,  by  which  the  bu- 
rial service  over  deceased  persons  removed  for  interment  in  the  cemetery  was  to  be  perfonned  by,  and 
the  fees  paid  to,  the  incumbent  who  might  have  been  required  to  perform  the  service,  and  would 
have  been  entiUed  to  the  fees,  if  the  interment  had  taken  place  in  his  parish  or  ecclesiastical  district: 
— Held,  that  the  Order  in  Council  was  made  under  the  58  Geo.  3,  c.  45,  s.  21,  and  not  under  the 
59  Geo.  3,  c.  143,  s.  16;  and  that,  upon  enrolment  of  die  boundaries,  thechapelr^'  became  a  separate 
district  parish  for  all  ecclesiastical  purposes;  and  that,  after  the  death  of  the  then  incumbent  of  the 
original  parish,  the  cunite  of  the  district  parish  was  entitled  to  the  fees  for  burial,  both  in  his  parish 
and  in  respect  of  deceased  persons  removed  therefrom  for  interment  in  the  cemetery. 
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of  Peterborough ;  and  the  defendant  during  such  period  was        1&6S. 
and  still  is  perpetual  curate  of  the  district  chapelry  of  St. 
George  -within  the  said  parish,  which  district  chapelry 
was  formed  as  hereinafter  mentioned  in  the  year  1828. 

The  incumbent  next  before  the  plaintiff  of  the  said 
parish  church  resigned  his  office  on  the  15th  of  October, 
1850;  and  in  February,  1851,  the  plaintiff  was  inducted 
into  the  said  vicarage,  and  remained  in  it  until  his  resig- 
nation on  the  8th  of  May,  1852. 

In  the  year  1 823,  a  piece  of  ground  in  the  said  parish 
of  St.  Margaret  was  purchased  with  money  raised  by  the 
voluntary  subscription  of  the  inhabitants  of  Leicester  as  a 
site  for  a  chapel  and  a  burial  ground  attached  to  it,  and 
the  same  having  been  conveyed  to  his  then  Majesty's  Com- 
missioners for  Building  New  Churches,  the  said  Commis- 
sioners erected  a  chapel  upon  part  of  it,  and  inclosed  the 
remainder  for  a  burial  ground;  and  in  September,  J 827, 
the  chapel  and  the  burial  ground  were  both  consecrated. 

In  the  year  1827,  the  defendant  was  nominated  by  the 
then  vicar  of  the  said  parish  and  duly  appointed  stipen- 
diary curate  of  the  said  chapel,  and  he  filled  that  office 
(being  duly  licensed  by  the  bishop)  until  and  at  the  time 
of  the  Order  in  Council  hereinafter  mentioned. 

In  the  year  1828,  the  following  Order  in  Council  was 
made,  and  duly  published  in  the  London  Gazette: — 

"At  the  Court  at  St.  James's,  the  28th  of  June,  1828, 
present  the  King's  most  excellent  Majesty  in  Council. — 
Whereas,  by  an  Act  passed  in  the  58th  year  of  his  late 
Majesty's  reign  (a),  intituled  '  An  Act  for  building  and 
promoting  the  building  of  additional  churches  in  populous 
parishes,'  it  is,  amongst  other  things,  enacted  (6),  that  in 
every  case  in  which  the  Commissioners  appointed  for  car- 
rying into  execution  the  purposes  of  the  said  Act  shall  be 
of  opinion  that  it  will  be  expedient  to  divide  any  parish 
into  two  or  more  distinct  and  separate  parishes  for  all  eccle- 

(a)  68  Geo.  3,  c.46.  {h)  Sect.  16. 
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^853^  siastical  purposes  whateTer,  it  shall  be  lawful  for  the  said 
Commissioners,  with  the  consent  of  the  bishop  of  the  dio- 
cese in  which  such  parish  is  locally  situated,  signified  un- 
der his  hand  and  seal,  to  apply  to  the  patron  or  patrons  of 
the  church  of  such  parish  for  his  consent  to  make  such  di- 
vision, and  for  such  patron  or  patrons  to  signify  his  or  their 
consent  thereto  under  his  hand  and  seal  And  the  said 
Commissioners  shall,  upon  the  consent  of  the  said  patron 
or  patrons  so  signified,  represent  the  whole  matter  to  his 
Majesty  in  Council,  and  shall  state  in  such  representation 
the  bounds  by  which  it  is  proposed  with  such  consent  as 
aforesaid  to  divide  such  parish,  together  with  the  relative 
and  respective  proportions  of  glebe  lands,  tithes,  moduses, 
or  other  endowments,  which  will,  by  such  division,  arise 
and  accrue,  and  remain  and  be,  within  each  of  such  respec- 
tive divisions,  and  also  the  relative  proportions  of  the  es> 
timated  amount  of  the  value  or  produce  of  fees,  oblations, 
offerings,  or  other  ecclesiastical  dues  or  profits,  which  may 
accrue  and  arise  within  each  of  such  respective  divisions. 
And  if  thereupon  his  Majesty  in  Council  shall  think  fit  to 
direct  such  division  to  be  made,  such  Order  of  his  Mi^esty 
in  Council  shall  be  valid  and  good  in  law  for  the  purpose 
of  effecting  such  division:  Provided  always,  that  no  such 
division  of  any  parish  into  district  parishes  shall  com- 
pletely take  effect  until  after  the  death,  resignation,  or 
other  avoidance  of  the  existing  incumbent  of  the  parish 
to  be  divided.  And  whereas  by  the  said  Act  it  is  further 
enacted  (a),  that  in  any  case  in  which  the  said  Commis- 
sioners shall  be  of  opinion  that  it  is  not  expedient  to  divide 
any  populous  parish  or  extra  parochial  place  into  such  com- 
plete, separate,  and  distinct  parishes  as  aforesaid,  but  that 
it  is  expedient  to  divide  the  same  into  such  ecdesiasHoal 
districts  as  they,  with  the  consent  of  the  bishop  signified 
under  his  hand  and  seal,  may  deem  necessary  for  the  pur- 
pose of  affording  accommodation  for  the  attending  divine 

(a)  Sect  21. 
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service  according  to  the  rites  of  the  united  Church  of  .  I85a 
England  and  Ireland  to  persons  residing  therein  in  the 
churches  and  parochial  chapels  already  built,  or  in  addi- 
tional churches  or  chapels  to  be  built  therein,  and  as  may 
appear  to  such  Commissioners  to  be  convenient  for  the 
enabling  the  spiritual  person  or  persons  who  may  serve 
such  churches  or  chapels  to  perform  all  ecclesiastical 
duties  within  the  districts  attached  to  such  respective 
churches  and  chapels,  and  for  the  due  ecclesiastical  super- 
intendence of  such  district,  and  the  preservation  and  im- 
provement of  the  religious  and  moral  habits  of  the  per- 
sons residing  therein,  the  said  Commissioners  shall  repre- 
sent such  opinion  to  his  Majesty  in  Council,  and  shall 
state  in  such  representation  the  bounds  by  which  such 
districts  are  proposed  to  be  described;  and  if  thereupon 
his  Majesty  in  Council  shall  think  fit  to  direct  such  divi- 
sion to  be  made,  such  Order  of  his  Majesty  in  Council  shall 
be  valid  and  good  in  law  for  the  purpose  of  effecting  such 
division.'"  And  whereas,  by  an  Act  passed  in  the  69th 
year  of  his  late  Majesty's  reign,  intituled,  ''An  Act  to 
amend  and  render  more  effectual  an  Act  passed  in  the 
last  session  of  Parliament  for  building  and  promoting  the 
building  of  additional  churches  in  populous  parishes/' 
further  provisions  ate  made  for  carrying  such  division  into 
effect.  And  whereas  the  said  Commissioners  have  made 
a  representation  to  his  Majesty  in  Council,  stating  that  the 
parish  of  St  Margaret,  Leicester,  in  the  county  of  Leices- 
ter and  diocese  of  Lincoln,  contained,  in  the  year  1821, 
when  the  last  census  was  taken,  a  population  of  15,409 
persons,  which  has  considerably  increased  since  that  time; 
that  the  parish  church  was  the  only  consecrated  place  of 
worship  in  the  parish,  and  that  it  affords  accommodation 
for  1500  persons  only;  that  the  said  Commissioners  have 
caused  a  new  chapel  to  be  erected  in  the  said  parish, 
wherein  accommodation  has  been  provided  for  1800  per- 
sons, including  991  free  seats  appropriated  to  the  use  of 
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1863.^  the  poor;  that  such  chapel  has  been  consecrated,  and  di- 
vine service  is  regularly  performed  therein;  and  that  it 
appears  to  the  said  Commissioners  to  be  expedient  for  se- 
curing a  due  ecclesiastical  superintendence  of  the  parish, 
and  the  preservation  and  improvement  of  the  religious  and 
moral  habits  of  the  persons  residing  therein,  that  an  eccle- 
siastical district  should  be  assigned  to  the  new  chapei  under 
the  provisions  of  the  said  Act  passed  in  the  59th  year  of  his 
late  Majesty's  reign;  and  that  such  district  should  be 
named  St  George's  District,  with  boundaries  as  follows, 
&c.  (then  followed  a  description  of  the  boundaries);  that 
the  consent  of  the  bishop  of  the  diocese  had  been  obtained 
as  required  by  the  said  Act  passed  in  the  58th  year  of  his 
late  Majesty's  reign ;  and  humbly  praying  that  his  said  Ma- 
jesty would  be  pleased  to  take  the  said  circumstance  into 
consideration,  and  to  make  such  order  therein  as  to  his 
Majesty  should  seem  meet.  His  Majesty,  having  this  day 
taken .  the  said  representation  into  consideration,  was 
pleased,  by  and  with  the  advice  of  his  Privy  Council,  to  ap- 
prove thereof,  and  to  order,  as  it  is  hereby  ordered,  that 
the  proposed  division  be  accordingly  made  and  effected 
according  to  the  provisions  of  the  said  Acts. 

C.  C.  Grbvillk." 

The  boundaries  of  the  district  assigned  to  the  said 
chapel  were,  on  the  29th  of  October,  1828,  duly  enrolled 
according  to  the  provisions  of  the  58  &  59  G^o.  3.  No 
Order  in  Council  has  ever  been  made  respecting  the  per- 
formance of  the  offices  of  the  Church  of  England  in  the 
said  chapel,  or  respecting  the  appropriation  of  fees  pay- 
able in  respect  of  the  performance  of  such  offices;  nor 
have  the  Commissioners  for  building  new  churches  made 
any  order  or  determination  whether  any  and  what  part 
or  proportion  of  the  fees  or  dues  for  marriages,  baptisms, 
churchings,  or  burials,  were  to  be  reserved  to  the  vicar  of 
the  said  parish,  or  to  be  assigned  to  the  curate  of  the  said 
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chapel,  or  whether  any  banns  of  marriage  should  be  pub-  1863. 
lished,  or  whether  marriages,  or  baptisms,  churchlngs,  or 
burials  should  be  solemnised  or  performed  in  such  chapel 
or  not.  Burials,  however,  of  persons  djring  within  the 
said  district  have  been,  in  fact,  performed  by  the  defend- 
ant from  time  to  time  in  the  consecrated  burial  ground 
attached  to  the  said  chapeL  The  fees  payable  in  respect 
of  such  burials  were  received  by  the  clerk  of  the  district 
chapelry,  and  regularly  paid  qger  by  him  to  the  vicar  for 
the  time  being  of  the  parish  church  of  Saint  Mai^ret 
aforesaid,  until  December,  1846,  when  the  then  vicar  of 
the  said  parish,  the  Rev.  A.  Irvine,  died;  since  which  pe- 
riod the  clerk  has  paid  them  over  to  the  defendant,  who 
has  retained  them  to  his  own  use. 

On  the  death  of  Mr.  Irvine,  the  Rev.  W.  Anderdon  was 
appointed  vicar  of  the  said  parish,  and  he  continued  to 
hold  this  living  until  the  15th  of  October,  1850,  when  he 
resigned  it,  and  was  succeeded  by  the  plaintiff.  During 
the  whole  of  Mr.  Anderdon's  incumbency,  the  fees  for 
burials  in  the  burial  ground  attached  to  the  said  district 
chapelry  of  St  George  were  retained  by  the  defendant  to 
his  own  use.  The  amount  of  the  fees  for  such  burials  b^ 
tween  the  15th  of  October,  1850,  and  the  8th  of  May, 
1852,  whilst  the  plaintiff  held  the  vicarage,  was  30Z,  14iS, 
6d,  and  that  sum  the  plaintiff  claims  to  recover  in  this 
action. 

This  action  is  also  brought  to  recover  the  sum  of  15Z.  5«., 
for  other  burial  fees.  In  the  year  1848,  an  Act  of  Parlia- 
ment passed  (11  Vict  c.  ii),  by  which  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Leicester,  at  the 
council  of  such  borough,  were  authorised  to  make  and 
maintain  a  cemetery  or  burial-ground  within  the  said  bo- 
rough. The  cemetery  was  established  and  opened  for  in- 
terment prior  to  the  15th  of  October,  1850.  The  defend- 
ant, on  notice  being  given  to  him  from  time  to  time  for 
that  purpose,  between  the  15th  of  October,  1850,  and  the 
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1853.  8th  of  May,  1852,  performed  in  the  consecrated  part  of 
the  said  cemetery  the  burial  service  according  to  the  rites 
of  the  Church  of  England  over  deceased  persons  remoTed 
for  interment  therein  from  St  George's  district  aforenid, 
and  upon  each  of  such  interments  the  defendant  receiTed 
the  fee  of  2$.  6cL,  amounting  in  the  whole  to  I5L  5& 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  both,  or  either  aod 
which,  of  the  said  sums  of  801. 1 4«.  6d  and  151.  5s.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  judgment  is  to  be  entered  for  the  plaintiff  for 
the  amount  and  costs;  but  if  the  Court  shall  be  of  a  con- 
trary opinion,  judgment  of  nolle  prosequi  is  to  be  enteied. 

Phipson  {Cockle  with  him)  for  the  plaintiff — ^The  plain- 
tiff is  entitled  to  recover  the  fees  both  for  burial  in  St. 
George's  district  and  in  the  cemetery.  By  the  Chnrch 
Building  Act,  58  Geo.  3,  c.  45,  s.  16,  provision  is  made  for 
dividing  any  parish  into  two  or  more  distinct  and  separate 
parishes  for  all  ecclesiastical  purposes.  But  in  case  the 
Commissioners  shall  not  think  that  expedient,  then,  bj  the 
21st  section,  parishes  may  be  divided  into  ecclesiastical 
districts,  to  be  served  by  curates  appointed  by  the  incum- 
bent of  the  parish.    The  69  Geo.  8,  c.  J  34,  a  16  (a)  enables 

(a)  Enacts,  "  That  it  shall  be  the  immediate  care  of  tiie  ante 

lawful  for  the  Commissioners,  in  appointed  to  serve  sudi  Am^ 

the  same  manner  and  with  the  but  subject  nererthelefls  to  ihe 

like  consents  as  are  required  in  superintendence  and  control  of 

the  case  of  division  into  eode-  the    incumbent   of  liie  psHsb 

siastical  districts  under  the  said  chm'ch ;   and    all  such  curttei 

recited  Act  or  this  Act,  to  assign  shall  be  nominated  by  the  in- 

a  particular  district  to  any  cha-  cumbent  of  the  pariah  to  the 

pel  of  ease  or  parochial  chapel  al-  bishop  for  his   license,  ez<^ 

ready  existing,  or  to  any  chapel  where  the  right  ofnonunatioD 

built  or  which  may  hereafter  be  shall  already  be  legally  Tested  in 

built  or  acquired  under  the  pow-  any  other  person  or  persons,  and 

ers  of  the  said  Act  or  this  Act;  in  every  such  case  by  the  pff«»n 

and  such  district  shall  be  under  or  persons  possessing  sneh  nght 
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the  Commissioners  to  assign  to  any  chapel  a  particular  dis-  1863. 
trict  under  the  immediate  care  of  the  curate,  subject  to  the 
control  of  the  incumbent  of  the  parish;  and  it  empowers 
the  Commissioners,  with  the  consent  of  the  bishop,  to  de- 
termine whether  any  and  what  part  of  the  fees  for  mar- 
riages, baptisms,  churchings,  and  burials  shall  be  assigned 
t(5  the  curate.  Under  that  statute  a  district  was  assigned 
to  this  chapel  in  the  year  1828;  and  the  defendant,  who 
was  the  original  curate  of  the  chapel,  then  became  sti- 
pendiary curate  of  the  district  so  assigned.  Then,  what 
was  the  condition  of  the  defendant  at  that  time?  The 
Order  in  Council  makes  no  provision  as  to  fees  for  mar- 
riages^ baptisms,  churchings,  or  burials,  and  consequently 
those  fees  continued  payable  to  the  incumbent  of  the 
parish.  By  the  8  &  9  Vict.  c.  70,  s.  17,  it  is  declared  that 
the  church  of  any  district  chapelry  shall  be  a  perpetual 
curacy,  and  the  minister  shall  not  be  a  stipendiary  curate, 
but  a  perpetual  curate,  and  shall  not  be  subject  to  the 
control  of  the  incumbent  of  the  parish,  except  as  to  Easter 

of  nomioAtion,  subject  to  all  the  the  CommissionerB  shall  cause 
laws  in  force  relating  to  sti-  the  boundaries  of  the  district  aa- 
pendiary  curates,  except  as  to  the  signed  to  such  chapel  to  be  en- 
assigning  of  salaries  to  such  cu-  rolled  in  the  High  Court  of 
rates :  Provided  always,  that  it  Chancery  and  in  the  office  of  the 
shaU  be  lawful  for  the  Commis-  Begiatry  of  the  Diocese,  anything 
sioners,  with  the  consent  of  the  in  the  said  recited  Act  to  the 
bishop  of  the  diocese,  to  deter-  contrary  notwithstanding;  and 
mine  whether  any  and  what  part  no  such  chapelry  shall  become  a 
or  proportion  of  the  fees  or  dues  benefice  by  reason  of  any  aug- 
for  marriages,  baptisms,  church-  mentation  of  the  maintenance  of 
ings,  and  burials,  shall  be  assign-  the  curate  by  any  grant  or  boun- 
ed  to  any  such  curate,  and  whe-  ty  under  the  provisions  of  any 
ther  the  banns  of  marriage  shall  Act  or  Acts  of  Parliament,  or 
be.  published,  and  marriages,  or  law  or  laws  for  augmenting  small 
baptisms,  churchings,  or  burials,  livings,  anything  in  such  Act  or 
shall  be  solemnised  or  performed  Acts  of  Parliament,  or  law  or 
in  any  such  chapel  or  not;  and  in  laws,  to  the  contrary  notwith- 
any  case  in  which  marriages  shall  standing/' 
be  allowed  in  any  such  chapel, 
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1853.  ofFerings  and  ^'  fees,  if  any,  reserved  to  the  incumbent  on 
the  assignment  of  such  district  chapehy/'  But  although 
that  statute  converts  the  stipendiary  curate  of  a  district 
chapelry  into  a  beneficed  clergyman,  there  is  nothing  in 
its  language  which  expressly  or  impliedly  deprives  the  in- 
cumbent of  the  parish  of  the  burial  fees.  There  is  no  pro- 
vision for  making  him  compensation;  and  the  object  of  the 
exception  was  to  prevent  his  right  to  fees  reserved  on  the 
assignment  of  the  district  chapelry  from  being  affected  by 
its  change  into  a  perpetual  curacy.  There  is  a  broad  dis- 
tinction between  an  ecclesiastical  district  formed  under 
the  provisions  of  the  68  Geo.  S,  c.  45,  s.  21,  and  a  district 
assigned  to  a  chapel  under  the  59  Geo.  3,  c.  134,  a  16, 
which  is  the  case  here:  the  former  becomes  an  eccle- 
siastical district  for  all  purposes  whatever,  and  as  a  ne- 
cessary incident  the  curate  would  perform  the  burials, 
marriages,  &a,  and  be  entitled  to  the  fees ;  but  in  the  latter 
case  the  Commissioners,  with  the  consent  of  the  bishop^ 
are  to  determine  whether  burials,  marriages,  &c.,  shall  be 
performed  there,  and  if  so,  what  proportion  of  the  fees 
shall  be  assigned  to  the  curate.  Some  light  is  thrown  on 
the  question  by  the  14  &  15  Vict  c.  97.  The  6th  section 
enacts,  that  where  fees  are  not  reserved,  "  or  do  not  other- 
wise belong  to  the  incumbent  of  the  original  parish,"  they 
shall  be  paid  to  the  incumbent  of  the  district  chapeliy; 
and  the  2nd,  Srd,  4th,  and  5th  sections  expressly  provide 
for  compensation  in  certain  cases  to  the  incumbent  for 
loss  of  fees.  The  right  to  fees  for  burial  in  the  cemetery 
mainly  depends  on  the  same  question.  By  the  24th  sec- 
tion (o)  of  the  Cemetery  Act,  ( 1 1  Vict  c  ii),  burial  service  in 

(a)  Enacts,  ^^  That  each  of  the  shall  be  liable  to  be  required  to 

Beveral  incumbents  of  parishes  perform  the  burial  service,  and 

within  the  said  borough,  which  entitled  to  the  fees  for  interment 

now  have  or  shall  hereafter  have  therein,  shall  and  he  is  hereby 

duly  consecrated  burial  grounds  required,  on  convenient  notica 

attached  to  them,  wherein  such  being  given  to  him,  to  perform, 

incumbents  now  are  or  hereafter  or  cause  to  be  performed  by  some 
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the  consecrated  part  of  the  cemetery  is  to  be  performed  by 
the  incumbent  of  the  parish  or  ecclesiastical  district,  who 
is  liable  to  be  required  to  perform  the  burial  service,  and 
entitled  to  the  fees  for  interment  therein. 

Mamsty  for  the  defendant — The  Commissioners  acted 
under  the  58  Geo.  3,  c.  45,  s.  2J,  and  not  under  the  59 
Geo.  3,  a  134,  s.  16;  for  the  division  was  made  bj  an  Order 
in  Council  upon  the  representation  of  the  Commissioners, 
and  with  the  consent  of  the  bishop,  as  required  by  the 
former  statute.  Then,  by  the  24th  section  (a)  of  that  Act 
the  district  became  a  separate  and  distinct  parish;  although 
no  burials,  marriages,  &c.,  could  be  solemnised  therein 
until  after  the  death  or  resignation  of  the  then  incumbent: 


1853. 


dergyman  of  the  Established 
Church  whom  he  may  appoint^ 
the  burial  service  according  to 
the  rites  and  usage  of  the  said 
Church  over  every  deceased  per- 
son removed  for  interment  with- 
in the  consecrated  part  of  any 
cemetery  established  under  the 
powers  of  this  Act  from  the  pa- 
rish of  such  incumbent  or  from 
any  ecclesiastical  district  taken 
out  of  such  parish  and  not 
having  any  consecrated  burial 
ground  attached  thereto,  and  over 
whose  corpse  the  said  service 
could  have  been  lawfully  requir- 
ed to  be  performed  if  the  same 
had  been  interred  in  the  burial 
ground  of  a  parish  church;  and 
for  every  such  interment,  the 
incumbent  shall  be  entitled  to 
the  fee  or  sum  of  two  shillings 
and  sixpence." 

(a)  Enacts,  **  That  such  boun- 
daries shall  continue  and  be  the 
boundaries  of  such  parishes  or 
districts  respectively,  unless  so 


altered ;  and  such  districts  shall 
thereupon  become  and  be  called 
district  parishes,  by  such  names 
as  shall  be  given  to  them  re- 
spectively in  the  instrument  so 
enrolled  as  aforesaid,  and  shall 
become  and  be  separate  and  dis- 
tinct district  parishes ;  and  the 
churches  and  chapels  respectively 
»  assigned  to  such  districts  shall, 
when  duly  consecrated  for  the 
purpose,  become  and  be  the  dis- 
trict parish  churches  of  such  dis- 
trict parishes,  for  all  purposes  of 
ecclesiastical  worship  and  per- 
formance of  ecclesiastical  duties, 
and  as  to  all  marriages,  christen- 
ings, churchings,  and  burials, 
and  the  registry  thereof  respec- 
tively within  the  same,  and  in 
relation  to  all  fees,  oblations,  and 
o£ferings,  and  the  demanding, 
suing,  and  prosecuting  for  and 
recovering  the  same,  and  as  to 
all  other  purposes  whatsoever, 
save  and  except  as  is  in  this  Act 
particularly  excepted." 
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1853.  (sect  28).  Upon  th^t  event,  all  laws  and  customs  rekting 
to  ecclesiastical  fees  applied  to  this  district:  (sect  27);  and 
it  became  a  separate  and  distinct  parish  for  all  ecclesiastiod 
purposes  whatever.  Moreover,  the  12th  section  of  the 
59  Geo.  3,  c.  134,  declares,  that  all  churches  built  under 
the  provisions  of  the  68  Geo.  3,  c.  45,  "  whether  belonpng 
to  parishes  completely  divided,  or  to  district  parishes,  shall, 
immediately  after  the  consecration  thereof,  become  and  be 
deemed  to  be,  and  be  distinct  benefices  and  churches  for 
all  ecclesiastical  purposes,"  provided  that  during  the  then 
existing  incumbency  such  churches  shall  be  served  bj 
licensed  stipendiary  curates  appointed  by  the  incumbent 
The  8  &  9  Vict,  a  70,  a  17,  has  reference  to  the  59  Gea  3, 
c.  134,  s.  16,  by  which  the  Commissioners  are  empowered, 
when  they  assign  a  particular  district  to  any  chapel,  to 
require  the  curate  to  perform  the  burial  and  other  serrioes, 
and  to  allot  him  a  portion  of  the  fees.  [_Platt,  B.,  referred 
to  Gibson's  Codex,  p.  452.]  This  is  not  a  burial  ground 
belonging  to  the  original  parish,  but  ground  purchased  bj 
the  parish,  and  conveyed  to  the  Commissioners,  so  that  the 
common  law  cannot  apply  to  it.  Then  with  respect  to 
the  fees  for  burial  in  the  cemetery,  the  defendant  is  enti- 
tled to  them  under  the  24th  section  of  the  11  Vict  c.  ii. 

Phipson  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  either  of  the  sums  in  question.  Our 
judgment  might  proceed  on  this  narrow  ground,  that,  with 
reference  to  the  58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  the 
plaintiff  has  failed  to  make  out  any  title  whatever  to  these 
fees;  and  under  the  11  Vict.  c.  ii,  a  24,  the  fees  for  burial 
in  the  cemetery  are  to  be  paid  to  the  incumbent  "Iiab« 
to  be  required  to  perform  the  service  in  his  parish  or  eccle- 
siastical district"  It  is,  however,  more  satisfactory  to  en- 
ter into  the  result  of  the  Acts  of  Parliament.    This  u  * 
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division  of  a  populous  parish  into  an  ecclesiastical  district,  ^863. 
under  the  provisions  of  the  21st  section  of  the  58  Geo.  3, 
c.  45.  The  Commissioners  are  required  to  describe  the 
boundaries  of  the  proposed  district;  and,  by  section  22, 
the  description  is  to  be  enrolled  and  registered.  Then,  bj 
section  24,  such  districts  become  district  parishes ;  and  the 
churches  and  chapels  assigned  to  such  districts,  when  duly 
consecrated,  become  the  district  parish  churches  of  such 
district  parishes  for  all  purposes  of  ecclesiastical  worship, 
and  as  to  all  burials  &c.,  and  in  relation  to  all  fees,  save 
as  in  that  Act  excepted.  The  28th  section  makes  an  ex- 
ception in  favour  of  the  then  incumbent  of  the  original 
parish;  but,  upon  his  death,  the  ecclesiastical  district  be- 
comes, to  all  intents  and  purposes,  a  separate  and  distinct 
parish,  and  the  curate  is  entitled  to  the  fees  in  his  own 
right,  just  as  if  the  district  had  been  originally  a  separate 
parish.  That,  in  my  opinion,  is  the  law,  independently  of 
the  consideration,  that  this  is  not  an  ancient  burial  ground 
belonging  to  the  parish ;  but  calling  in  aid  that  circum* 
stance,  there  is  stronger  reason  for  holding  that  the  plain- 
tiff cannot  recover,  since  this  is  a  cemetery,  to  which  the 
custom  of  England  and  canon  law  do  not  apply. 

Aldbrsok,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  58  Geo.  3,  c.  45,  and  59  Geo.  3,  a  134,  are  ca- 
pable of  receiving  a  simple  and  plain  construction.  Those 
statutes  provide  for  three  things: — First,  where  the  bishop 
and  patron  concur  in  the  division  of  a  populous  parish  into 
two  or  more  distinct  and  separate  parishes;  then,  if  the  Com- 
missioners think  it  expedient,  upon  their  representation 
the  Crown  is  empowered  to  make  the  division.  That  is  un- 
der the  16th  section  of  the  58  Geo.  3,  c.  45 ;  and  if  that  had 
been  done  in  this  case,  it  follows  that  the  defendant  woidd 
have  had  all  the  rights  of  an  incumbent  of  a  distinct  parish. 
Secondly,  there  is  a  power  for  the  Crown,  upon  the  repre- 
sentation of  the  Commissioners,  without  the  conaent  of  the 
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1663.        patron,  to  divide  populous  parishes  into  ecclenastical  dis- 
tricts.    That  is  under  the  21st  section.     B7  the  22nd  sec- 
tion, the  Commissioners  are  to  enrol  and  register  a  descrip- 
tion of  the  boundaries  of  the  new  parishes  or  districts;  and 
thereupon,  by  the  24th  section,  such  districts  become  dis- 
trict parishes ;  and  the  churches  and  chapels  assigned  to 
such   districts,  when  duly  consecrated,   become  district 
parish  churches ;  and  marriages  and  burials,  &c.,  are  per- 
mitted to  take  place  therein,  and  the  fees  and  oUatioos 
arising  therefrom  belong  to  the  incumbent  of  such  district 
parish,  "except  as  in  that  Act  is  excepted;"  and  that  is 
only  during  the  life  of  the  then  incumbent  of  the  original 
parish.     The  third  case  is  under  the  59  GFeo.  3,  c.  134,  & 
16 ;  but  that  enactment  has  a  totally  different  object  The 
assignment  is  not  to  be  made  by  the  Crown,  but  by  the 
Commissioners,  who  are  empowered,  with  the  consent  of 
the  bishop,  to  assign  a  particular  district  to  any  chapd  of 
ease  or  parochial  chapeL     That  district  is  to  be  under  the 
immediate  care  of  the  curate  of  the  chapel,  but  subject  to 
the  control  of  the  incumbent  of  the  parish;  and  the  Com- 
missioners, with  the  like  consent,  are  to  determine  whether 
burials  &c.  are  to  be  performed  there,  and  whether  any  fees 
are  to  be  paid  to  the  curate.    That  is  not  acted  upon  here. 
The  Order  in  Council  recites  the  16th  and  2l8t  sections  of 
the  58  Geo.  3,  c.  45 ;  it  then  recites  that  the  Commissioners 
have  made  a  representation  to  the  Crown,  that  the  popu- 
lation of  the  parish  has  increased,  and  that  it  appears  to 
them  expedient  that  an  ecclesiastical  district  should  be 
assigned  to  the  new  chapel  under  the  proyisious  of  the  59 
Geo.  3.     But  the  division  of  the  parish  is  not  made  under 
that  statute;  if  it  had  been,  the  ecclesiastical  district  vould 
have  been  under  the  control  of  the  incumbent  of  the 
parish,  and  it  would  have  been  unnecessary  to  recite  in  the 
order  the  58th  Geo.  3,  c.  45,  or  to  apply  to  the  Crown  to 
exercise  its  power  and  make  the  division;   whereas  the 
Crown  approves  of  the  representation,  and  orders  the  pro- 
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posed  division.  Taking  the  Order  in  Council  altogether,  ^  1853. 
this  is  a  division  of  a  parish  into  an  ecclesiastical  district, 
under  the  21st  section  of  the  58  Greo.  3,  c.  45;  and  conse- 
quently, upon  the  death  of  the  then  incumbent,  the  de* 
fendant,  as  curate  of  the  district,  was  entitled  to  the  burial 
fees.  It  follows  that,  under  the  11  Vict  c.  11,  &  24,  he  is 
also  entitled  to  fees  for  burial  in  the  cemetery. 

Platt,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  right  to  each  of  these  sums  rests  on  the  same 
ground,  and  that  if  the  plaintiff  is  entitled  to  the  one,  he 
is  also  entitled  to  the  other.  The  8  &  9  Vict  a  70  and  14 
&;  15  Vict  c.  97,  may  be  entirely  left  out  of  the  case:  the 
rights  of  the  parties  depend  on  the  58  Geo.  3,  c.  45,  and  59 
Gea  3,  a  134.  The  Order  in  Council  recites  the  law  on  the 
subject,  and  points  to  the  power  under  which  the  Commis- 
sioners  assume  to  act.  Where  church  accommodation  is 
insufficient,  the  58  Geo.  3,  c.  45,  affords  t*he  means  of  divid- 
ing a  parish  into  two  or  more  distinct  and  separate  parishes, 
and  also  of  dividing  parishes  into  ecclesiastical  districts. 
In  the  former  case  there  are,  in  the  first  instance,  three 
interests  to  be  consulted,  that  of  the  Crown,  the  bishop, 
and  the  patron;  in  the  latter  case,  the  Crown  and  bishop 
only.  If  the  requisite  parties  consent,  the  order  itself  ope- 
rates as  an  effectual  division  of  the  parish  into  separate 
parishes.  There  is  then  another  party  interested,  viz.  the 
incumbent,  and  he  is  left  in  statu  quo.  That  being  the 
law,  it  appears  that  in  this  case  the  Commissioners,  with 
the  consent  of  the  bishop,  made  a  representation  to  the 
Crown,  proposing  a  division  of  the  parish;  and  that  was 
approved  of,  and  an  order  made,  that  the  proposed  division 
be  effected.  When  the  21  st  section  of  the  58  Geo.  3,  a  45, 
is  looked  at,  followed  as  it  is  by  the  22nd  and  24th  sections, 
there  can  be  no  doubt  that  the  effect  of  that  order  was  to 
separate  the  portion  of  the  parish  mentioned  in  the  order, 
and  render  it  not  merely  a  separate  district,  but  a  separate 
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1863.  and  distinct  parish,  the  then  incuabent  of  the  original 
parish  being  entitled  to  the  fees  so  long  as  he  remained 
incumbent.  The  24fth  section  is  decisive  on  the  point.  I 
therefore  think  that  the  plaintiff  is  not  entitled  to  recover 
either  of  these  fees. 

Mabtin,  R — I  am  of  the  same  opinion.    If  the  58  Geo. 
3,  c.  45,  be  carefully  looked  at,  the  case  is  clear.    The  8th 
section  empowers  the  Crown  to  appoint  Crommissionersfor 
carrying  the  Act  into  execution.    The  J  3th  and  14th  sec- 
tions enable  the  Commissioners  to  grant  money  to  parishes 
for  building  churchea     Then  the  1 6th  section  begins  by 
directing  what  shall  be  done  in  large  and  populous  pa- 
rishes, and  provides  for  a  complete  separation  or  division 
of  any  parish  into  distinct  parities.    But,  in  order  that 
the  then  incumbent  may  not  thereby  be  deprived  of  his 
ecclesiastical  dues  and  profits,  there  is  a  proviso  that  no 
such  division  shall  completely  take  effect  until  after  the 
death,  resignation,  or  avoidance  of  the  existing  incumbent 
Whe^i  either  of  those  events  takes  place,  by  the  I7tfa  sec- 
tion, the  ecclesiastical  dues  and  profits  belong  to  the  in- 
cumbent of  each  division.    The  21st  section  provides  for 
the  division  of  populous  parishes  into  ecdesuutioal  dis- 
tricts; and,  in  that  case,  by  section  30,  the  division  is  not 
to  affect  any  land,  glebe,  tithes,  moduses,  or  endowments 
of  the  original  parish;  and  the  rights  of  the  existing  in- 
cumbent in  respect  of  burials,  marriages,  &a,  are  pre- 
served by  the  28th  section.    The  Act  goes  on  to  provide 
for  payment  of  the  minister  out  of  the  pew  rents:  section 
63.    That  statute  is  not  only  clear,  but  very  sensible  and 
reasonable.    The  difficulty  arises  from  the  16th  section  of 
the  59  Geo.  3,  a  134.    But  the  object  of  that  enactment 
was  to  enable  the  Commissioners  to  take  from  the  exist- 
ing incumbent  of  a  parish  a  portion  of  his  fees,  and  assign 
them  to  the  curate  of  a  chapel  of  ease  or  parochial  chapel 
The  8  &  9  Vict  c.  70,  a  17,  deals  with  the  state  of  things 
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under  the  16th  section  of  the  59  Greo.  3,  c.  134.    The         1653. 
local  Act,  1 1  Vict  c.  iL,  merely  makes  a  reasonable  pro- 
vision for  services  to  arise  in  respect  of  burial,  and  gives 
the  remuneration  to  the  person  who  is  bound  to  perform, 
the  ceremony. 

Judgment  of  nolle  prosequi. 


WhTMAN  v.  GaHTH.  ji£^  26. 

JL  HIS  was  an  action  of  ejectment  by  a  mortgagee.  The  14  ft  15 

At  the  trial,  before  OreseweU,  J.,  at  the  last  York  Spring  wiSch*'«nd^^' 
Assizes,  the  plaintiff's  counsel  produced  the  mortgage  ti»e  parties  *»» 
deed;  but  instead  of  proving  its  execution  by  the  attesting  and  compellable 
witness,  he  called  the  defendant,  who  had  been  subpoenaed,  haf  not  ilate^' 
and  asked  him  whether  he  had  not  executed  the  deed,  ^^i^^^^^^ 
This  question  being  objected  to  by  the  defendant's  coun-  a  written  instm- 
sel,  the  learned  Judge  ruled  that  the  execution  of  the  deed  proved  by  the 
could  only  be  proved  by  the  attesting  witness,  and  he  non-  nw^^"^  ^^ 
suited  the  plaintiff,  reserving  leave  to  him  to  move  to  en- 
ter a  verdict. 

A  rule  nisi  having  been  obtained  accordingly, 

Atherton  shewed  cause  (May  23). — The  question  turns 
on  the  effect  of  the  14  &  15  Vict.  c.  99,  s.  2,  which  enacts, 
"  that  on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or 
other  proceeding  in  any  Court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence,  the  parties  there- 
to,  and  the  persons  in  whose  behalf  any  such  suit,  action, 
or  other  proceeding  may  be  brought  or  defended,  shall, 
except  as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence,  either  viva  voce  or  by  deposi- 
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1863.        tion^  according  to  the  practice  of  the  Court,  on  behalf  of 
either  or  any  of  the  parties  to  the  suit,  action,  or  other 
proceeding/'    By  that  enactment  the  defendant  was,  no 
doubt,  a  competent  and  compellable  witness  in  the  suit. 
But  it  is  an  inflexible  rule  or  canon  of  evidence,  that 
where  it  becomes  necessary  to  prove  the  execution  of  a 
deed,  and  it  appears  on  inspection  of  the  deed  that  there 
is  an  attesting  witness,  that  primary  source  of  evidence 
must  in  the  first  instance  be  exhausted,  or  its  absence 
satisfactorily  accounted  for.     There  is  nothing  in  the  lan- 
guage of  the  statute  to  abrogate  that  rule,  and  there  is  no 
reason  for  giving  it  an  operation  which  its  terms  do  not 
strictly  warrant.     Theenactment  is  affirmative:  it  defines 
the  alteration  intended  to  be  made,  leaving  the  law  in 
other  respects  as  before.     If  the  attesting  witness  can  be 
dispensed  with  in  suits  between  the  parties  to  the  deed, 
there  is  no  reason  why  the  same  law  should  not  prevail  in 
actions  against  strangers.     For  instance,  in  an  action  by 
the  assignee  of  the  reversion  against  the  lessee,  the  exe- 
cution of  the  lease  might  be  proved  by  the  lessor.     [Al- 
derson,  B. — In  Johnson  v.  Mason  (a).  Lord  Kenyan  is  re- 
ported to  have  said,  ''that  Lord  Mansfield  had  once  by 
surprise  allowed  a  man  to  acknowledge  his  own  deed  in 
Court,  without  calling  the  subscribing  witness;  but  he  af- 
terwards changed  his  opinion,  and  held  that  a  party  should 
not  be  allowed  to  acknowledge  his  deed  until  it  had  been 
proved  by  the  subscribing  witness."]     So  inflexible  was 
the  rule,  that  although  a  person  stood  by  and  saw  the  ex- 
ecution of  the  deed,  his  testimony  was  nevertheless  inad- 
missible.    The  maxim,  "  cessante  ratione  legis  cessat  ipsa 
lex,''  does  not  apply  in  this  case;  since  the  attesting  wit- 
ness may  be  aware  of  facts  connected  with  the  execution 
of  the  deed  not  within  the  knowledge  or  recollection  of 
the  parties  to  it.     [Piatt,  B. — Suppose  a  defendant  omits 

(a)  1  Esp.  89. 
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to  plead  "  non  est  factum/^]  That  is  a  waiver  of  his  right  1853. 
to  require  proof  of  the  deed:  it  is  like  an  admission  by  a 
party  in  Court  {PoUock,  C.  B. — ^In  Call  v.  Dunning  (a), 
which  was  an  action  on  a  bond,  it  was  held,  that  the  an- 
swer of  the  defendant  in  Chancery  to  a  bill  filed  for  a  dis- 
covery, in  which  he  admitted  the  bond  to  have  been  exe- 
cuted by  him,  was  only  secondary  evidence  of  its  execu- 
tion, and  consequently  did  not  dispense  with  the  neces- 
sity of  calling  the  attesting  witness.  How  can  the  examin- 
ation of  a  party  in  a  Court  of  law  be  stronger  than  his  ad- 
mission on  oath  in  a  Court  of  equity?]  Abbot  v.  Plumbe(b) 
and  Barnes  v.  Trompow8ky(c)  are  also  authorities  to  shew 
that  the  presence  of  the  attesting  witness  cannot  be  dis- 
pensed with.  The  only  exception  to  the  rule  is,  where 
the  deed  is  produced  by  the  party  against  whom  it  is  used: 
Bowles  V.  Langworihy  (d). 

Hardy  in  support  of  the  rule. — The  case  of  Abbot  v. 
Plumbe  goes  to  this  extent,  that  the  admissions  of  a  party 
as  to  the  contents  of  a  written  instrument  are  not  evidence 
against  him.  That  doctrine  was  overruled  by  Slatterie  v. 
Pooley(e).  There  Lord  Abinger,  C.  B.,  says,  "I  have  al- 
ways considered  it  as  clear  law,  that  a  party's  own  state- 
ments are  in  all  cases  admissible  against  himself,  whether 
they  corroborate  the  contents  of  a  written  instrument  or 
not"  The  allowing  a  person  to  admit  the  contents  of  a 
deed  ex  necessitate  presupposes  his  acknowledgment  of  the 
execution  of  it  In  Johnson  v.  Mason  (/),  it  does  not  ap- 
pear that  the  person  who  acknowledged  the  deed  was  a 
party  to  the  cause.  The  rule  of  evidence  referred  to  was 
founded  on  the  pre-existing  state  of  the  law;  but,  since 
the  parties  to  an  action  are  now  compellable  witnesses, 
the  same  rule  ought  to  prevail  as  in  Courts  of  equity, 

(a)  4  East,  53.  (gQ  6  T.  R  366. 

(6)  1  Doug.  2ia  (e)  6  M.  &  W.  664. 

(c)  7T.R.266.  (/)  1E8P.80. 
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1853.  where  the  admission  by  a  defendant  in  his  answer  of  the  ex- 
ecution of  a  deed  renders  it  unnecessary  to  proTe  it  by  the 
attesting  witness.  [Martin,  B. — ^That  is  somewhat  analo- 
gous to  a  deed  set  out  on  oyer,  which  was  admitted  for 
that  purpose;  but  if  it  was  required  to  be  used  for  any 
other  piurpose,  it  was  necessary  to  proTe  it  in  the  usoal 
way.]  There  is  no  difference  in  principle  between  an  ad- 
mission by  a  party  on  oath  in  a  Court  of  law  and  an  ad- 
mission by  a  defendant  in  his  answer  in  Chancery.  For^ 
merly,  if  a  party  to  a  suit  in  Chancery  was  examined  as  a 
witness,  a  decree  could  not  be  taken  against  him;  but  that 
Yule  has  ceased  since  the  14  &  15  Vict.  c.  99,  &  2:  Har- 
ford V.  Rees  (a),  Eobinson  v.  Briggs  (5).  [Pollock,  G  R— 
Many  years  after  Call  v.  Dunning  was  decided,  there  was 
a  case  of  Rex  v.  Harringworth  (c),  where,  in  a  question  of 
settlement,  it  was  proposed  to  prove  the  execution  of  an 
indenture  of  apprenticeship  by  the  pauper,  who  was  a  par- 
ty to  it.  Lord  EUenborough,  C.  J.,  there  says,  "  If  any  ge- 
neral rule  is  to  prevail,  this  is  certainly  one  that  is  as  fixed, 
formal,  and  universal,  as  any  that  can  be  stated  in  a  Court 
of  justice."  He  seems,  however,  to  reject  the  notion,  that 
the  subscribing  witnesses  know  most  about  the  transaction. 
He  says,  "  Others  may  know  better  or  more  of  the  trans- 
action than  they;  but,  inasmuch  as  they  are  the  plighted 
witnesses,  the  knowledge  they  have  upon  the  subject  is 
essential,  and,  if  it  can  be  procured,  must  be  forthcom- 
ings- 
Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  is,  whether, 
since  the  J  4  &  16  Vict  c.  92,  s.  2,  the  execution  of  his  deed 
can  be  proved  by  a  party  to  the  cause,  who  is  subpoenaed 
as  a  witness,  without  calling  the  subscribing  witness;  and 
we  are  of  opinion  that  it  cannot.  In  saying  this,  I  also  ex* 

(a)  9  Hare,  App.  Ixx.  16th  February,  1862. 

(6)  Cor.  Vice-chancellor  Stuari,        (c)  4  M.  &  Sclw,  350. 
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press  the  opinion  of  my  Brother  Parke,  who  did  not  hear        1853. 
the  argument.    We  think  that  the  rule  of  law  requiring      whtman 
prpof  by  the  subscribing  witness  is  so  inflexible,  clear,       Garth. 
and  universal,  that  it  cannot  be  set  aside  by  any  reason- 
ing, however  cogent, — and  certainly  it  must  be  admitted 
that  there  is  considerable  force  in  the  arguments  founded 
on  the  recent  statute. 

The  cases,  when  carefully  examined,  will  be  found  to 
have  established,  as  we  think,  these  principles  as  those 
on  which  our  decision  must  turn. 

The  attesting  witness  must  be  called  to  prove  the  exe- 
cution of  a  deed,  for  this  reason,  that  by  an  imperative 
rule  of  law  the  parties  are  supposed  to  have  agreed  inter 
se  that  the  deed  shall  not  be  given  in  evidence  without 
his  being  called  to  depose  to  the  circumstances  attending 
its  execution.     If,  therefore,  the  attesting  witness  is  not 
called,  the  deed  cannot  be  read,  because  this  agreement 
cannot  be  broken;  but  any  agreement  may  be  waived  by 
the  parties  to  it    If,  then,  in  the  course  of  the  proceed- 
ings in  the  cause,  the  party  to  the  deed  admits  the  execu- 
tion, or  if  by  his  pleadings  he  does  not  require  the  execu- 
tion to  be  proved,  he  may  be  very  reasonably  said  to  have 
waived  the  agreement,  and  the  other  party,  accepting  the 
waiver,  does  not  call  the  attesting  witness.    In  equity  an 
admission  in  the  defendant's  answer  is  sufficient,  and  is  a 
waiver  of  the  agreement;  but  the  bill  and  answer  are  the 
pleadings  in  equity,  and  an  admission  in  the  answer  is  the 
same  as  an  admission  on  the  pleadings  at  law.    But  here, 
on  the  pleadings,  the  defendant  has  put  the  execution  of 
the  deed  in  issue,  and  he  is  called  and  compelled  as  a 
witness  to  prove  the  fact    How  can  that  be  put  reason- 
ably as  a  waiver  of  the  agreement,  not  to  give  the  deed  in 
evidence  without  calling  the  attesting  witness?    Mani- 
festly it  is  no  waiver  at  all.    This  rule,  therefore,  must  be 
discharged. 

Rule  discharged. 
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May  30.        Dayies  v.  The  Matob,  Aldebmen,  and  Bubgesseb  of  the 

BoBOUGH  OP  Swansea. 

The  first  eonnt  X  HE  first  count  of  the  declaration  stated,  that,  by  a  cer- 

ttotedl^rby"  ^'^^^  ^®®^  between  the  plaintiff  of  the  one  part,  and  the 

a  deed  between  defendants  of  the  other  part,  acting  under  and  by  virtue 

and  the  defend-  of  the  Public  Health  Act,  1848,  as  the  Local  Board  of 

Dnder"ihe  Pnb-  Health  in  and  for  the  borough  of  Swansea,  the  plaintiff 

iM^^t^At"^  did  contract  and  covenant  with  the  defendants  that  he,  the 

local  board  of  plaintiff,  would,  in  a  good  and  workmanlike  manner,  and 

health  forthe      *'  »  »  ©  » 

borough  of  S^ 
the  phuntiff 

contracted  with  the  defendant!  that  he  would  execute  and  complete  all  the  worka  mentiMied  n 
the  specification  thereto  annexed,  in  and  about  the  constructing  a  sewer  in  the  town  of  &,  accord- 
ing to  the  specification  and  a  pUm  prepared  by  a  snrreyor;  the  several  portions  of  the  works  to  he 
completed  on  or  before  the  times  mentioned  in  the  specification,  and  to  the  satis&ction  of  the  ns- 
Teyor.  And  it  was  proyided,  that  if  the  plaintiff  should,  fixnn  bankruptcy,  insolvency,  or  any 
other  cause  whatever,  be  prevented  or  dekyed  in  proceeding  with  the  works,  or  should  not  proceed 
therein  to  the  satis&ction  of  the  surveyor,  it  should  be  lawful  for  the  local  board,  after  three  daji 
previous  notice  signed  by  their  dork,  to  be  given  to  the  plaintifl^  of  their  intentian  so  to  do,  to  em- 
ploy any  other  person  to  complete  the  works,  and,  at  the  expiration  of  the  notice,  the  deed  shovM, 
at  die  option  of  the  local  board,  become  void  as  to  the  pkintiff,  and  the  amount  i\m  o^nBodypaid 
to  the  plaintiff  should  be  considered  the  full  value  of  the  works  executed  by  the  plaintiff  up  to  that 
time,  and  no  fiirther  claim  should  be  made  by  the  plaintiff  for  contract  or  additional  works,  and  the 
matoials  at  that  time  on  the  premises  should  become  the  property  of  the  local  board  wUkoml/mtier 
payment  for  the  same.  And  it  was  provided,  that  one  fourth  of  the  whole  amount  should  be  paid 
when  one  third  of  the  value  of  the  works  should  have  been  certified  by  the  surveyor  to  have  been 
completed  to  his  satis&ction,  another  fourth  part  when  two  thirds  of  the  work  should  have  been  so 
certified,  another  fourth  part  on  completion  of  the  work  so  certified,  and  the  remaining  fourth  psxt 
within  two  months  from  that  time.  Averments,  that  the  plaintiff  in  part  executed  the  woika,  and 
was  ready  to  complete  them.  Breach,  that  after  the  phiinUff  had  executed  a  part  of  the  works, 
and  before  he  had  completed  a  third  of  their  value,  the  defendants  refused  to  permit  him  to  cobi- 
plete  the  works.  The  second  count  was  trover  for  the  conversion  of  building  materials.  Pleas  to 
the  whole  declaration:  That  no  notice  of  action  was  given  under  the  Public  Health  Act,  11  ft  13 
Vict.  c.  63:  to  the  first  count,  that,  after  the  commencement  of  the  works,  the  phuntiff  did  not 
proceed  with  the  same  according  to  the  specification  and  to  the  satisfiu:tion  of  the  surveyor,  where- 
upon the  defendants  by  a  notice  signed  by  the  clerk  to  the  local  board  and  delivered  to  the  pisiD- 
tiff,  gave  notice  of  their  intention  to  proceed  with  the  works  and  employ  other  persona;  that  three 
days  after  the  expiration  of  the  delivery  of  the  notice,  the  deed,  at  the  option  of  the  defendaBts, 
became  void,  and  the  defendants  did  proceed  with  the  works  and  employ  other  persons,  and  that 
by  reason  of  the  premises  they  refused  to  permit  the  plaintiff  to  complete  the  works.  There  was 
a  similar  plea  to  the  second  count,  justifying  the  conversion  of  the  materials  for  the  same  canses. 
The  phuntiff  demurred  to  the  two  first  pleas,  and  to  the  last  replied,  that  before  the  oonvertiog 
of  the  materials  the  phuntiff  had  executed  a  portion  of  the  works,  and  was  ready  to  complete  the 
residue,  and  that  no  payment  whatever  had  been  made  on  account  of  the  part  of  the  works  so  exe- 
cuted. To  this  replication  the  defendants  demuzred: — Held,  First,  that  the  dedaratioB  was  good,' 
since  there  was  an  implied  contract  on  the  part  of  the  defendants  to  aUow  the  plaintiff  to  con- 
plete  the  works,  subject  to  the  provision  for  determining  the  employment  in  the  events  mentioned. 

Secondly.  That  no  notice  of  action  was  necessary  under  the  11  &  12  Vict,  c  6&,  s.  139. 

Thirdly.  That  the  power  of  determining  the  employment  might  be  exercised  befiue  any  pajnaent 
was  made;  and,  therefore,  the  pleas  to  the  first  and  second  counts  were  good,  and  the  repticatioa  to 
the  latter  plea  bad.  , 
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vith  materials  sufficient  and  proper  of  their  several  kinds^         185^. 
execute,  perform,  and  complete  all  and  singular  the  works      ^j^^^' 
mentioned  in  the  specification  thereunto  annexed,  in  and  «• 

-       ^  ^,  i  .  1.1  «  Mayor  &c.  op 

about  the  constructing  a  sewer  or  culvert  m  the  town  of  Swansea. 
Swansea,  according  to  the  said  specification  and  the  plait 
prepared  by  a  certain  surveydr ;  the  several  portions  of  the 
works  to  be  completed  on  or  before  the  times  mentioned 
in  the  specification,  and  to  the  satisfaction  of  the  surveyor 
of  the  said  local  board,  to  be  testified  by  a  certificate  under 
his  hand.  And  by  the  same  deed  it  was  provided  and 
agreed  that,  if  the  plaintiff  should,  firom  bankruptcy,  in^ 
solvency,  or  any  cause  whatever,  bcl  prevented  or  delayed 
in  proceeding  with  the  said  works  according  to  the  said 
deed  and  the  said  specification,  or  should  not  proceed 
therein  to  the  entire  satisfaction  of  the  surveyor,  it  should 
be  lawful  for  the  said  local  board,  after  three  days'  pre- 
vious notice,  signed  by  their  clerk  or  surveyor,  to  be  given 
to  l!he  prlaintiff,  of  their  intention  so  f  o  do,  to  employ  any 
other  builder,  workman,  or  other  person  to  proceed  with 
the  works  and  complete  the  same;  and,  at  the  expiration 
of  the  said  notice,  the  deed  should,  at  the  option  of  the 
local  board,  become  void  as  to  the  plaintiff,  and  the  amount 
then  already  paid  to  the  plaintiff  by  the  local  board  should 
be  considered  to  be  the  full  value  of  the  works  executed 
by  the  plaintiff  up  to  the  time  when  such  notice  should 
have  expired,  and  no  further  claim  whatever  should  be 
made  by  the  plaintiff  under  the  said  deed  for  contract 
works,  or  additional  works,  which  might  have  been  doner 
by  the  plaintiff  up  to  that  time;  and  the  materials,  whe*' 
ther  prepared  or  unprepared,  which  might  h^ve  been  at 
that  time  on  the  pretnises,  should  become  the  property  of 
the  local  board  without  further  payment  for  the  same. 
And  in  the  said  specification  it  was  provided,  that  pay- 
ment for  the  whole  works  should  be  made  as  follows:  that 
is  to  say,  one-fourth  of  the  whole  amount  should  be  paid 
when  one-third  of  the  value  of  the  works  should  be  certi* 

YOhi  VIII.  G  G  Ct  EXC5. 
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1863.  fied  hj  the  surveyor  to  have  been  completed  to  his  satis- 
*  Dayibs  faction;  another  fourth  part  thereof,  when  two-thirds  of 
Mayor  Ac.  OF  the  work  should  have  been  so  certified;  another  fourth 
SwANSBA.  pg^j^  Qjy  ^Y^Q  completion  of  the  work  so  certified;  and  the 
remaining  fourth  part  to  be  paid  within  two  calendar 
months  from  the  time  when  the  full  and  satisfactory  com- 
pletion of  the  contract  should  be  certified  to  the  local 
board  in  manner  aforesaid. — ^Averments,  that  the  plamtiff 
commenced,  and  in  part  executed,  the  works,  and  was 
ready  and  willing  to  complete  them  upon  the  terms  and 
in  the  time  and  manner  in  the  deed  and  specification 
mentioned. — Breach,  that,  after  the  plaintiff  had  executed 
a  part,  and  before  he  had  completed  one-third  of  the  value 
of  the  works,  and  before  any  payment  whatever,  the  de- 
fendants refused  to  permit  the  plaintiff  to  complete  the 
works,  whereby  he  lost  great  gains,  &a 

The  second  count  was  in  trover  for  the  conversion  of 
building  materials,  &c. 

Pleas  (inter  alia),  secondly,  that  the  alleged  grievances 
were  committed  after  the  31st  of  August,  a.d.  1848,  and 
after  the  passing  of  the  11  &  12  Vict.  c.  63,  intituled  The 
Public  Health  Act,  1848.  That  the  said  grievances  were 
things  done  or  intended  to  be  done  by  the  defendants,  as 
the  local  board  of  health  in  and  for  the  borough  of  Swan- 
sea, under  the  provisions  of  the  said  Act;  and  that  no 
notice  of  action  was  given. 

Third  plea  to  first  count.  That,  after  the  commencement 
of  the  works,  the  plaintiff,  by  some  cause  to  the  defendants 
unknown,  and  not  in  any  way  caused  by  the  act  or  de&nlt 
of  the  defendants,  was  prevented  and  delayed  from  pro- 
ceeding with,  and  did  not  proceed  with,  the  said  worb 
according  to  the  said  deed  and  specification,  and  to  the 
satisfaction  of  the  surveyor,  but  therein  wholly  failed  and 
made  default;  whereupon  the  defendants,  as  such  local 
board,  by  a  certain  notice  signed  by  the  clerk  to  the  said 
local  board,  and  delivered  to  the  plaintiff,  gave  notice  of 
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their  intention  to  proceed  with  the  said  works,  and  for        18^ 
that  purpose  to  employ  such  persons  as  to  them  should       davibs 
seem  fit;  that,  on  the  expiration  of  the  said  notice,  and  of  ^i^^Q^'f^  op 
three  days  after  the  date  and  delivery  thereof,  the  said     Swansea. 
deed  did,  at  the  option  of  the  defendants,  become  void  as 
to  the  plaintiff,  and  the  defendants  did  proceed  with  the 
said  works  according  to  the  said  notice,  and  did  employ 
divers  other  persons  to  complete  the  same;  and  that,  by 
reason  of  the  premises,  they  did  refuse  to  permit  the 
plaintiff  to  complete  the  works,  as  for  the  causes  aforesaid 
they  might  lawfully  do. 

The  fifth  plea,  which  was  pleaded  to  the  second  count, 
justified  the  conversion  of  the  materials  for  the  same 
causes  as  stated  in  the  third  plea. 

The  plaintiff  demurred  to  the  second  and  third  pleas; 
and  to  the  fifth  replied  that,  before  the  converting  of  the 
materials,  the  plaintiff  had  executed  a  portion  of  the  works, 
and  was  ready  and  willing  to  complete  the  residue;  that 
no  payment  whatever  had  been  made,  nor  had  the  plaintiff 
received  any  satisfaction  for  or  on  account  of  the  part  of 
the  works  so  executed. 

To  this  replication  the  defendants  demurred  (a). 

Qibain  for  the  plaintiff. — ^The  declaration  discloses  a 
good  cause  of  action.  It  states  a  special  contract  on  the 
part  of  the  plaintiff  to  execute  the  works  in  manner  pro- 
vided, which  clearly  implies  that  the  defendants  will 
allow  him  to  complete  them.  Moreover,  there  is  an  ex* 
press  power  for  the  defendants  to  terminate  the  employ- 
ment in  certain  events,  which  provision  would  be  useless 
if  they  were  not  otherwise  bound  to  continue  to  employ 
him.     Such  a  stipulation  conclusively  shews  that,  sub- 

(a)  One  of  the  defendants'  as  it  did  not  shew  any  legal  obli- 
points  for  argument  was,  that  gation  in  the  (|ofendants  to  oon- 
the  first  count  of  the  declaration  tinue  the  employment  of  the 
was  bad  in  substance,  inasmuch     plaintiff  in  the  works. 

0  0  0  2 
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186a  ject  to  that  provisioD^  this  is  a  contract  to  employ  the 
"davies"  plaintiff  until  the  completion  of  the  works-  Pilkingion  v. 
«•  Scott  (a)  and  Hartley  v.  CummingaQ})  are  authorities  to 

SwAMBXA<     that  effect. 

The  second  plea  is  bad.  The  Public  Health  Act,  life 
12  Vict.  c.  63,  8.  T39,  requires  notice  of  action  "for  any 
thing  done  ot  intended  to  be  done  under  the  proTisions  <^ 
that  Act'"  That  is  not  applicable  to  a  contract  of  this 
kind,  but  has  reference  to  a  tort  or  a  qiiasi  tort  committed 
in  the  bona  fide  exercise  of  the  powers  conferred  by  that 
statute.  {Willea,  for  the  defendants,  admitted  that  this 
plea  could  not  be  supported.] 

The  third  plea  is  also  bad,  and  the  replicatioa  to  the 
fifth  plea  good.  The  language  of  the  contract  shews  that 
the  parties  never  contemplated  that  the  power  to  deter- 
mine it  should  be  put  in  execution  until  after  some  pay- 
ment had  been  made.  It  is  provided  that,  at  the  expira- 
tion of  the  notice,  the  amount  '^  then  already  paid"  to  the 
plaintiff  should  be  considered  the  full  value  of  the  works 
executed  up  to  the  expiration  of  the  notice;  and  that  ^no 
further  claim"  should  be  made  by  the  plaintiff  for  addi- 
tional works;  and  that  the  materials  then  on  the  premises 
should  become  the  property  of  the  defendants  "  without 
further  payment  for  the  same."  The  clause  in  question  is 
of  a  penal  nature,  and  ought,  therefore,  to  receive  a  strict 
constructi(m.  Besides,  it  is  a  stipulation  introduced  for 
the  benefit  of  the  defendants,  and,  according  to  the  rule 
of  law,  ought  to  be  taken  most  strongly  against  them  and 
in  favour  of  the  plaintiff.  It  is  similar  to  an  exception  in 
a  lease:  BuUen  v.  Denning (^*^  or  a  policy  of  insurance: 
Blackett  v.  Royal  Exchange  Aeewranoe  Gonipany{d) 

Willes  contrk. — The  third  and  fifth  pleas  are  good,  and 
the  replication  to  the  latter  plea  bad.  Instead  of  the 
general  language  of  the  clause,  which  applies  to  any  case 

(a)  16  M.&  W.  667.  (c)  6B.  &  C.  842. 

(h)  6  C.  R  247.  (cO  2  C.  &  J.  244. 
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of  delay,  the  plaintiff  would  read  it  as  if  it  provided,  that  1863. 
"  if  at  any  time  after  the  first  third  of  the  works  shall  be  bavies 
certified  by  the  surveyor  to  have  been  completed  to  his  ,,      ••. 

'I  ^  r  Mayor  Ac.  of 

satisfaction,  and  payment  for  it  made, '  the  plaintiff  should  Swansba. 
become  bankrupt,  &c.  [Alderson,  B. — In  that  case  there 
would  be  no  provision  for  bankruptcy  occurring  before  the 
first  payment.]  The  other  side  concede  that  the  notice 
might  be  given  after  the  first  payment;  and,  if  so,  there  is 
nothing  unreasonable  in  construing  the  words  of  the  clause 
according  to  their  plain  and  ordinary  meaning;  for  less 
would  be  due  to  the  plaintiff  before  than  after  the  comple* 
tion  of  the  first  third  of  the  works.  The  words  "amount 
then  already  paid"  mean  the  "amount,  if  any,  which  has 
then  been  paid."  [Alder swi,  B. — The  clause  as  to  notice 
would  clearly  apply  if  the  plaintiff,  before  the  first  pay- 
ment, was  prevented  by  bankruptcy  from  doing  the  work.] 
The  replication  admits  the  notice,  and  that  the  plaintiff 
was  guilty  of  delay,  and  shews  no  sufficient  reason  why 
the  defendants  should  not  exercise  the  power  reserved  to 
them. — He  was  then  stopped  by  the  Court 

Qvuin  replied. 

Pollock,  C.  R — Our  judgment  must  be  for  the  defend- 
ants on  the  third  and  fifth  pleas,  and  for  the  plaintiff  on 
the  second.  It  is  by  no  means  clear,  that,  in  a  case  like 
the  present,  there  is  any  injustice  in  such  a  stipulation; 
but  however  that  may  be,  we  are  bound  to  administer  the 
law  with  reference  to  the  contract  of  the  parties,  and  that 
applies  equally  to  a  delay  before  or  after  the  first  payment 
The  words  "amount  then  paid  "  mean  "  amount,  if  any, 
then  paid." 

Aldbrsojj,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff  on  the  second 
plea,  and  for  the  defendants  on  the  third 
and  fifth  pleas. 
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June  6. 

Then  can  be 
no  acceptance 
and  actual  re- 
ceipt of  goods 
within  the  17th 
section  of  the 
Statute  of 
Frauds,  29  Car. 
2,  c.  3,  unless 
the  yendee  has 
had  an  oppor- 
tunity of  judg- 
ing whether 
the  goods  sent 
correspond  with 
the  onier. 

Therefore, 
where  the  de- 
fendant agreed 
to  purchase  of 
the  plaintiff 
bones  of  a  par- 
ticular kind,  to 
be  separated 
from  a  heap  of 
various  bones, 
and  gave  the 
plaintiff  a  note 
addressed  to  a 
wharfinger  to 
receive  and  ship 
the  bones ;  and 
the  plaintiff  ac- 
cordingly sentto 
the  wharf  some 
bones,  which, 
on  inspection, 
the  defendant 
refused  to  ac- 
cept, on  the 
ground  that 
they  were  not 
what  he  bar- 
gained for: — 
HM,  that,  al- 
though there 
was  a  receipt, 
there  was  no 
acceptance  to 
satisfy  the  sta- 
tute. 


Hunt  v.  Hecht. 

Declaration  for  goods  sola  and  delivered- — ^Plea, 
never  indebted. 

At  the  trial  before  Martin,  B,,  at  the  London  Sittings 
after  Easter  Term,  it  appeared  that,  in  February  last,  the 
defendant  went  to  the  warehouse  of  the  plaintiff,  who  was 
a  bone  merchant,  for  the  purpose  of  purchasing  some  bone& 
The  defendant  there  inspected  a  heap,  consisting  of  ox 
bones,  mixed  with  cow  bones  and  other  bones  of  an  in- 
ferior description.  The  defendant  objected  to  the  latter, 
but  verbally  agreed  to  purchase  a  quantity  of  the  other 
bones,  to  be  separated  from  the  rest,  and  to  contain  not 
more  than  fifteen  per  cent,  of  cow  bones;  and  he  directed 
them  to  be  sent  in  sacks,  bearing  particular  marks,  to  the 
wharf  of  one  Barber,  in  Lower  Thames  Street  Shortly 
afterwards  the  defendant  sent  to  the  plaintiff  the  follow- 
ing shipping  note: — 

"  Brewer's,  Chester's,  and  Galley  Quays, 
Lower  Thames  Street 
"  J.  Barber,  Wharfinger  and  Warehouse-keeper. 

"  Receive  and  ship  per  James  Stuckbury  &  Sons,  lift- 
ers, the  under-mentioned  goods: — 

I      Mark      I      No.      | 

"  Wharf  charges  to  be  paid  by  Hecht  Brothers,  London." 

The  above  shipping  note  was  inclosed  in  the  following 

letter: — 

''  35,  Seething-lane,  Feb.  7,  185a 

*'  Dear  Sir, — We  beg  to  inclose  you  shipping  note  for 
the  bones,  the  leg  bones  to  be  marked  ^,  and  the  bol- 
locks ^.  Please  fill  up  the  quantity  of  bags  in  the  shipping 
note,  and  send  the  goods  to  the  wharf,  latest  by  Wednes- 
day morning  next.  Waiting  your  invoice  stating  how 
many  bags  of  each  sort,  we  are,  Sir,  your's  sincerely, 

"  Mr.  A.  Jarred  Hunt,  Lambeth.       Hecht  Brothers-" 
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The  plaintiff  accordingly  sent  fifty  bags,  marked  as  re-  1853 
quested,  and  filled  up  the  shipping  note.  The  bags  were  de- 
livered at  the  wharf  and  received  by  the  wharfinger  on 
Wednesday,  the  9th  of  February;  but  the  defendant  was 
not  aware  of  their  having  been  sent  until  the  following 
day,  when  the  invoice  was  received.  The  defendant  then 
examined  the  bones,  and  refused  to  accept  them,  on  the 
ground  that  they  were  not  what  he  had  bargained  for. 
It  was  objected  on  behalf  of  the  defendant,  that  there 
was  no  evidence  of  acceptance  and  receipt^  to  satisfy  the 
requirements  of  the  1 7th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3 ;  and  the  learned  Judge,  being  of  that  opin- 
ion, nonsuited  the  plaintiff,  reserving  leave  for  him  to  move 
to  enter  a  verdict  for  the  amount  claiitied. 

KnowleSy  in  the  present  Term,  obtained  a  rule  nisi,  on 
the  authority  of  Morton  v.  Tibbett  (a) ;  against  which 

BramweU  shewed  cause. — There  was  no  evidence  of  the 
acceptance  and  actual  receipt  of  the  goods,  as  required  by 
the  29  Car.  2,  c.  3,  s.  17.  The  wharfinger  was  not  the 
agent  of  the  defendant  to  bind  him  by  the  acceptance  of 
any  kind  of  bones  which  might  be  sent;  he  had  only  au- 
thority to  receive  bones  of  the  description  bargained  for. 
In  Morton  v.  Tithett,  the  vendee  had  resold  the  goods,  so 
that  he  was  no  longer  in  a  situation  to  say  that  he  had 
not  accepted  them.  Here  the  defendant  repudiated  the 
contract  immediately  he  saw  the  bones. — ^He  also  referred 
to  Meredith  v.  Meigh  (5). 

The  Court  then  called  on 

Maude  to  support  the  rule. — There  was  ample  evidence 
of  an  acceptance  and  receipt  of  the  goods.  The  wharfinger 
was  the  defendant's  agent  for  that  purpose;  and  when  the 
goods  were  delivered  at  the  wharf,  they  remained  at  the 

(a)  16  Q.  B.  428.  (h)  Q.  B.,  T.  T.,  May  26, 1863. 
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185a  risk  of  the  rendee;  and  the  Tendor  had  no  longer  anj 
lien  on  them.  Some  of  the  cases  on  this  subject  have  at- 
tached a  meaning  to  the  statute  inconsistent  with  its  lan- 
guage. It  has  been  considered,  thai  so  long  as  theyendee 
was  in  a  situation  to  object,  either  to  the  quantity  or  qua- 
lity of  the  goods,  there  could  be  no  acceptance.  The  ob- 
ject, however,  of  the  statute  was  not  to  afford  protection 
in  cases  where  the  goods  delivered  did  not  correspond  with 
the  contract,  but  to  prevent  persons  from  being  sued  on 
fictitious  contracts.  Morton  v.  Ttbbett  (a)  shews,  that  there 
may  be  an  acceptance  and  receipt  to  satisfy  the  statute,  al- 
though the  contract  has  not  been  strictly  fulfilled.  Here, 
the  note  addressed  to  the  wharfinger  is  in  its  terms  an  ac- 
peptance  of  the  goods.  [PoUock,  C.  R — The  bones  were 
not  in  a  cpnditipn  to  be  accepted  until  a  separation  took 
place.  It  is  like  the  sale  of  oil  which  requires  to  be  mea- 
sured.] Elmore  v.  Stone  (b)  decided,  that  if  a  person  ba^ 
gains  for  the  purchase  of  goods,  and  desirep  the  vendor  to 
keep  them  in  his  possession  for  theyendee,  and  the  vendor 
accepts  the  order,  that  is  a  sufficient  delivery  of  the  goods 
within  the  statute.  The  acceptance  may  be  either  before 
the  receipt,  or  contemporaneous  with  it  The  true  criterion 
is,  whether  the  property  in  the  goods  is  changed:  Carter  ^ 
Tou89qint{c).  [Martin^  B. — Hanson  v.  Armitage(d)  and 
Norma{n  y.  FhiUips  {e),  are  express  authorities  that  a 
wharfinger  or  caryi^r  is  not  the  agent  of  a  vendee,  so  as  to 
bind  him  by  acceptanp^  of  the  goods.]  At  all  events, 
there  was  evidence  from  whiph  the  jury  might  reasonably 
find  an  acceptance  of  the  goods:  fyq/v^mont  v.  Brengeriifli 
PushdY.  Wheeler  (g). 

Pollock,  C.  B. — I  am  of  opinion  that  there  was  no  eyi- 

(a)  16  Q.  B.  428.  (d)  5  B.  &  Aid.  657. 

(6)  1  Taunt.  468.  (e)  14  M.  &  W.  276. 

(c)  6  B.  &  Aid.  865;  1  D.  k         (/)  5  C.  B.  301. 
R  ^15,  Ig)  15  Q.  B.  442,  note. 
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dence  of  an  acceptance  and  receipt  to  satisfy  the  requisites  1853. 
of  the  statute.  All  that  the  defendant  agreed  to  buy  was,  q^,^ 
a  quantity  of  bones  of  a  particular  description,  to  be  separ- 
ated from  others  in  the  heap.  He  afterwards  sent  to  the 
plaintiff  a  note  addressed  to  a  wharfinger,  authorising  the 
latter  to  receive  and  ship  the  bones;  but  when  the  de*- 
fendant  saw  them  at  the  wharf,  he  found  that  they  did  not 
correspond  with  his  order,  and  refused  to  accept  them. 
Therefore,  although  there  was  a  receipt  of  the  goods  by  a 
person  who  had  authority  from  the  defendant  to  receive 
them,  there  was  no  acceptance.  A  person  cannot  accept 
a  commodity  which  is  not  in  a  condition  to  be  accepted, 
by  reason  of  its  requiring  to  be  separated  from  a  larger 
bulk.  If  the  contract  be  for  the  purchase  of  a  certain  quan- 
tity of  flour  or  wheat,  part  of  a  larger  quantity,  there  can 
be  no  acceptance  until  it  is  measured  and  set  apart.  It 
seems  to  me,  that  the  requisites  of  the  statute  have  not 
been  complied  with,  and  the  rule  must  be  discharged. 

Aldebson,  B. — I  am  of  the  same  opinion.  If  a  person 
agrees  to  buy  a  quantity  of  goods  to  be  taken  from  the 
bulk,  he  does  not  purchase  the  particular  part  bargained 
for,  until  it  is  separated  from  the  rest;  and  he  cannot  be 
said  to  accept  that  which  he  knows  nothing  of,  otherwise 
it  would  make  him  the  acceptor  of  whatever  the  vendor 
chose  to  send  him ;  whereas  he  has  a  right  to  see  whether 
in  his  judginent  the  goods  sent  correspond  with  the  order. 
The  statute  requires  an  acceptance  and  actual  receipt  of 
the  goods;  her^  tb^re  has  been  a  delivery,  but  no  accept* 
ance. 

Platt,  B. — I  am  of  the  same  opinion.  Until  a  separa- 
tion took  place,  the  thing  bargained  for  was  incapable  of 
being  accepted. 

Mabtin,  B. — ^The  question  is,  whether  the  defendant  has 
accepted  and  actually  received  the  goods  bargained  for. 
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185a        The  contract  was  to  buy  such  bones  as  were  ordinary  mer 
chantable  bone&    It  appears  that  there  were  Yarious  sorts 
of  bones  intermixed  in  a  heap,  and  that  there  was  no  pur- 
chase of  the  bulk,  but  of  a  certain  article  to  be  selected 
from  it.    The  defendant  was  only  bound  to  accept  met- 
chantable  bones;  and  an  order  is  given  to  a  wharfinger  to 
receive  those  bones.   No  doubt  in  one  sense  the  goods  were 
received  by  the  defendant,  because  tKey  were  received  by 
a  wharfinger  directed  by  him  to  receive  them.     But  the 
question  is,  whether  there  has  been  an  acceptance  to  a- 
tisfy  the  statute.     There  are  various  authorities  to  shew 
that,  for  the  purpose  of  an  acceptance  within  the  statute, 
the  vendee  must  have  had  the  opportunity  of  exercising 
his  judgment  with  respect  to  the  article  sent.     Marion  ▼. 
Tibbett  has  been  cited  as  an  authority  to  the  contrary;  but, 
in  reality,  that  case  decides  no  more  than  this,  that  where 
the  purchaser  of  goods  takes  upon  himself  to  exercise  a 
dominion  over  them,  and  deals  with  them  in  a  manner  in- 
consistent with  the  right  of  property  being  in  the  vendor, 
that  is  evidence  to  justify  the  jury  in  finding  that  the 
vendee  has  accepted  the  goods,  and  actually  received  the 
same.     The  Court  indeed  there  say,  that  there  may  be  an 
acceptance  and  receipt  within  the  statute,  although  the 
vendee  has  had  no  opportunity  of  examining  the  goods, 
and  although  he  has  done  nothing  to  preclude  himself  from 
objecting  that  they  do  not  correspond  with  the  contract 
But,  in  my  opinion,  an  acceptance,  to  satisfy  the  statute, 
must  be  something  more  than  a  mere  receipt;  it  means 
some  act  done  after  the  vendee  has  exercised,  or  had  the 
means  of  exercising,  his  right  of  rejection. 

Rule  discharged 
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Mason  v.  Habvet.  /une  6. 

ASSUMPSIT  on  a  policy  of  insurance  effected  bj  the  B7  a  condition 

plaintiff,  a  pawnbroker,  with  the  Norwich  Union  Fire  ^iky  of  insHr- 

Insnrance  Society.     The  declaration  stated  the  insurance  JS*^{^ha» 

to  be  (inter  alia)  1501.  on  the  shop  of  the  plaintiff,  and  in  case  of  fire, 

1000^  on  pledges  received  under  the  39  &  40  Geo.  S,  c.  99 ;  should,  within 

also  that  there  was  indorsed  on  the  policy  the  following  ^^^^  th© 

(amongother)conditions(a):— "Eighth:  Whenever  any  fire  ^*^^^* 

shall  happen,  the  party  insured  shall  give  immediate  no-  particuian  of 

tice  thereof  to  one  of  the  secretaries  or  agents  of  the  soci-  edi^Heid, 

ety,  and  within  three  calendar  months  deliver  to  such  se-  ^^^5!^^- 

cretary  or  agent,  under  his  or  her  hand,  accounts  exhibit-  ^  was  a  con- 

dition  prec6~ 

ing  the  full  particulars  and  amount  of  the  loss  sustained,  dent  to  the 
estimated  with  reference  to  the  state  in  which  the  pro-  I[Sed  to^rwo^ 
perty  destroyed  or  damaged  was  immediately  before  the  ^'  ^^^  *^®  ^®"* 
fire  happened;  and  such  accounts  shall,  if  required  by  the 
directors,  be  supported  by  the  oral  testimony,  and  by  the 
depositions  or  affirmations  in  writing  of  the  claimant,  and 
of  his  or  her  servants,  and  by  the  production  of  his  or  her 
books  and  vouchers."'    The  declaration  alleged  that,  whilst 
the  property  continued  so  insured,  the  "  said  shop  and 
divers  pledges  received  under  the  39  &  40  Geo.  3,  a  99,  and 
then  being  in  the  said  shop,  were  damaged  and  destroyed 
by  fire,"  &c. — Breach,  that  the  loss  which  so  happened  has 
not  been  made  good  to  the  plaintiff. 

Plea^  that  the  plaintiff  did  not,  within  the  period  of 
three  calendar  months  after  the  said  shop  and  pledges  were 
so  damaged  and  destroyed  by  fire,  deliver  to  any  secretary 
or  agent  of  the  said  society,  imder  his  hand,  any  such  ac- 
counts as  are  in  and  by  the  eighth  condition  mentioned  and 

(a)  Some  of  the  conditiooB  ex-      sitions  '^  the  policy  will  become 
preasly  declared  that,  in  case  of     void.** 
noncompliance  with  their  requi- 
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186:1.  required;  exhibiting  the  fiill  particulars  and  amount  of 
the  loss  sustained  by  the  plaintiffas  alleged,  estimated  with 
reference  to  the  state  in  which  the  property  damaged  and 
destroyed  was  immediately  before  the  fire  happened  by 
which  the  property  was  so  dama^i^  and  destroyed. 
Demurrer  and  joinder. 

Unihank^  in  support  of  the  demurrer. — The  plea  is  bad 
in  substance.  A  compliance  with  the  requisitions  of  the 
condition  in  question  is  not  a  condition  precedent  to  the 
plaintiff's  right  to  sue  on  the  policy,  but  only  renders  him 
liable  to  an  action  for  his  breach  of  duty.  The  case  falls 
within  the  principle  of  the  decisions,  that,  where  a  person 
takes  an  estate  or  benefit  under  a  contract,  subject  to  a 
duty,  the  law  will  imply  an  undertaking  to  perform  it;  for 
the  breach  of  which  an  action  may  be  maintained:  Bur- 
nett v.  Lynch  (a).  The  language  and  sense  of  the  condi- 
tion are  alike  opposed  to  its  construction  as  a  condition 
precedent;  and,  moreover,  it  would  be  unjust  so  to  cour 
strue  it.  Suppose  the  plaintiff  delivered  particulars  of  his 
loss,  but  some  few  of  the  pledges  were  omitted,  is  he  on 
that  account  to  be  deprived  of  the  whole  benefit  of  the 
policy.  [Pollock,  C.  R — The  term  "full  particulars"  must 
mean  the  best  particulars  the  assured  can  reasonably  give; 
otherwise  it  might  happen  that,  if  by  some  inadvertence 
a  duplicate  was  omitted,  or  mentioned  as  lost  when  in  fact 
it  was  not;  the  assured  could  not  recover  at  alL]  The 
only  case  on  the  subject  is  that  of  Wordey  v.  Woodib), 
where  one  of  the  conditions  of  the  policy  was,  that  per- 
sons insured  should  procure  a  certificate  of  the  minister, 
churchwardens,  and  some  reputable  housekeepers  of  the 
parish,  importing  that  they  were  acquainted  with  the  char- 
acter of  the  assured,  and  believed  that  he  had  really  sus- 
tained the  loss  without  fraud;  and  it  was  held  that  the 

(a)  6  R  &  C.  689.        (b)  6  T.  R.  710 }  S.  C,  in  error,  2  H.  Blue  674 
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procuring  such  certificate  was  a  condition  precedent  to  1653. 
the  right  of  the  assured  to  recover;  and  that  it  was  imma- 
terial that  the  minister  and  churchwardens  wrongfully  re- 
fused to  sign  the  certificate.  In  that  case,  however,  the 
same  injustice  would  not  arise  from  construing  the  stipu- 
lation as  a  condition  precedent,  since  it  might  be  co]n- 
plied  with  at  anj  time.  {Plattf  B.,  referred  to  Oldman  v. 
Bewkhe  (a)  ]. 

Crowder  (Brewer  with  him)  contrk. — ^The  delivery  of 
particulars  of  the  loss  is  a  condition  precedent  to  the  right 
of  the  assured  to  recover.  Wordey  v.  Wood  in  effect  de- 
cides this  case.  The  assured  is  bound  to  give  the  best 
particulars  which  he  can  under  the  circumstances. — He 
was  then  stopped  by  the  Court* 

Pollock,  C.  B. — ^By  the  contract  of  th^  parties,  the  de- 
livery of  the  particulars  of  loss  is  made  a  condition  pre- 
cedent to  the  right  of  the  assured  to  recover.  It  has  been 
argued  that  such  a  construction  would  be  most  unjust, 
since  the  plaintiff  might  be  prevented  from  recovering  at 
all  by  the  accidental  omission  of  some  article.  But  the 
condition  is  not  to  be  construed  with  such  strictness.  Its 
meaning  is,  that  the  assured  will,  within  a  convenient 
time  after  the  loss,  produce  to  the  company  something 
which  will  enable  them  to  form  a  judgment  as  to  whether 
or  no  he  has  sustained  a  loss.  Such  a  condition  is,  in 
substance,  most  reasonable,  otherwise  a  party  might  lie  by 
for  four  or  five  years  after  the  loss,  mid  then  send  in  a 
claim  when  the  Company  perhaps  had  no  means  of  in- 
vestigating it.  The  plaintiff  may  have  liberty  to  amend 
by  withdrawing  the  demurrer,  otherwise  judgment  for 
the  defendant 

Aldbbson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Amendment  accordingly. 

(a)  2  H.  Blaa  677,  note. 
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1863. 

June  3.  De  Bernardt  v.  Hardinq. 

The  defendant,  AcTION  for  work  and  labour  and  materials,  money 

being  about  to  ^ 

erect  seats  for      paid,  &C. 

viewing  a  pub-  _,  .     -■  i       i  -  i 

]iciimend,en-        Ploa,  never  indebted,  except  as  to  a  certain  sum,  and 

!i^i^t^th   payraent  of  that  amount  into  Court. 

Uie  piaintifl^  a        ^^  ^^^^  trial,  before  Aldersoviy  B.,  at  the  Middlesex  Sit- 

foreign  agent, 

to  make  the  tings  in  last  Easter  Term,  it  appeared  that  the  defendant, 
abi^,  and  being  about  to  erect  some  seats  over  the  Opera  Colonnade, 
ete  forthc  ^bL  ^^^  ^^  purpose  of  letting  them  to  view  the  funeral  proces- 
The  plaintiff      sion  of  the  late  Duke  of  Wellington,  entered  into  a  special 

was  to  be  paid 

for  his  work  agreement  with  the  plaintiff,  who  was  a  foreign  agent,  to 

hj  K^^^  make  the  scheme  known  abroad,  and  to  dispose  of  tickets 

^keu  which  ^^'  *^^  ^^^    ^®  plaintiff  was  to  be  paid  for  his  work 

he  sold.   After  wid  expenses  by  an  allowance  of  lOt  per  cent  on  the 

in^iured  certain  amount  of  tickets  sold.    After  he  had  made  the  necessaiy 

bXiIThe  wSd  arrangements  for  the  accommodation  of  the  pubUc,  and 

"*f  *i^**d  *^*  ^^^  expended  money  in  advertisements,  employing  clerks^ 

sired  him  not  &a,  but  before  he  had  sold  any  tickets,  the  defendant  de- 

them,^^e  ^ircd  him  not  to  dispose  of  the  tickets,  as  he  would  sell 

hi^r^'Sr  ^^^^  himself  on  the  spot.    The  plaintiff  accordingly  sent 

plaintiff  accord-  all  applicants  for  tickets  to  him,  and  immediately  after 

^pHcants  for  the  fuueral  delivered  a  bill  for  the  work  done  and  expenses 

and*^  t^  incurred.    The  defendant  thereupon,  without  the  plain- 

fanemi  deiiycr-  tiff's  knowledge,  paid  the  printers  and  others  who  had 

ed  to  the  de-  «=»  #   *  ^     m: 

fondant  a  biU  been  employed  by  the  plaintiff,  but  refused  to  pay  him  the 

pdTxJen^'  residue  of  the  bill    It  was  objected  on  behalf  of  the  de- 

?^^t  ^^d  f'^^^*^^**  *^*  *^^  plaintiff  could  not  recover  as  upon  a 

the  expenses,  quautum  meruit,  but  should  have  declared  specially  for 

pay  for  the  the  breach  of  the  contract ;  and  the  learned  Judge,  being  of 

^IrJ^  that  opinion,  directed  a  verdict  for  the  defendant,  rescrv- 

question  for  the 

jury,  whether 

the  original  contract  was  not  rescinded  by  mutual  coiueDt,  and  whether  there  was  not  a  new  m^ 

contract  that  the  plaintiff  should  be  paid  for  the  work  actually  done  as  npon  a  qoantom  meniit. 
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ing  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for        1853. 
him,  with  121  12«.  damagea  De'b^^dy 

A  rule  nisi  having  been  obtained  accordingly,  or  for  a     „   ^ 
new  trial  on  the  ground  of  misdirection, 

WiUes  shewed  cause. — ^The  plwntiff  cannot  recover  on 
the  indebitatus  count  for  the  work  actually  done;  since, 
there  being  a  special  contract,  the  law  will  not  imply  a 
contract  to  pay  on  request:  Ferguson  v.  Carrington  (a). 
The  agreement  was  to  allow  the  plaintiff  a  per-centage  on 
the  tickets  which  he  sold;  but  he  sold  none.  Then,  if  the 
defendant  prevented  him,  he  should  have  declared  for  a 
breach  of  the  special  contract  The  general  rule  is  that, 
if  a  contract  has  been  performed  by  the  one  party,  and 
nothing  remains  to  be  done  by  the  other  but  the  payment 
of  the  money,  that  maybe  recovered  under  the  indebitatus 
count;  but,  while  the  contract  remains  unperformed,  no 
action  of  indebitatus  assumpsit  can  be  brought  for  any 
thing  done  nnder  it:  Femngs  v.  TisdalQ)),  Crodhwaite  v. 
Oardner  (c).  The  amount  of  damage  for  the  breach  of  the 
special  contract  might  have  been  more  or  less  than  that 
which  is  now  sought  to  be  recovered. 

Hoggins  and  Malcolm  in  support  of  the  rule. — ^The  de- 
fendant having  refused  to  perform  his  part  of  the  contract^ 
the  plaintiff  was  entitled  to  treat  it  as  rescinded,  and  sue 
on  a  quantum  meruit :  2  Smith's  Lead.  Cas.  20 ;  Planch^  v. 
CoJbum  (d).  In  general,  where  a  contract  is  rescinded, 
the  work  done  under  it  must  be  paid  for  according  to  its 
value.  Here  the  measure  of  value  provided  by  the  con- 
tract was  rendered  inapplicable  by  the  defendant,  and 
therefore  a  quantum  meruit  will  be  implied.  The  contract 
having  been  rescinded,  no  action  would  lie  for  the  breach 

(a)  9  B.  &  C.  59.  (c)  21  L.  J.,  Q.  B.,  356. 

(b)  1  Exch.  295.  (d)  8  Bing.  14. 
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1853.        of  it     At  all  events,  there  was  evidence  that  the  original 
DbBernardt  ^^*™'^  ^^  abandoned  by  mutual  consent,  and  a  new 
V.  contract  entered  into ;  for  the  plaintiff  acquiesced  in  the 

defendant's  order  not  to  sell  the  tickets^  and  the  defend- 
ant paid  a  portion  of  the  expenses  charged  hj  the  plain- 
tiff ftlEter  having  received  his  bill  That  question  ought  to 
have  been  left  to  the  jttry.-^They  alsa  referred  to  Ooodman 
r.  Poceck  (a). 

Pollock,  C.  B. — ^This  rule  must  be  absolute.  It  was 
a  question  for  the  jury,  whether,  tinder  the  circumstances, 
the  original  contract  was  not  abandoned,  and  whether 
there  was  not  an  implied  understanding  between  the  par- 
ties that  the  plaintiff  should  be  paid  for  the  work  actulllj 
done  as  upon  a  quantum  meruit 

AtDBBSON,  R — I  also  think  that  it  ought  to  have  heem 
left  to  the  jury  to  say  whether  the  special  contract  was 
abandoned.  Where  one  party  has  absolutely  refused  to 
perfonii,  or  has  rendered  himself  incapable  of  performing, 
his  part  of  the  contract,  he  puts  it  in  the  power  of  the 
other  party  either  to  sue  for  a  breach  of  it,  or  to  rescind 
the  contract  and  sue  on  a  quantum  meruit  for  the  work 
actually  done< 

Platt,  B.,  concurred  (6). 

Rule  absolute. 

<o)  16  Q.  R  676.'  (6)  Martin,  R,  had  left  the  Court 
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Cbossfibld  and  Elizabbth  his  Wife,  Administratrix  of       -^^^  &• 

LOYBLAND,  V.  SuCH. 

XHE  first  count  of  the  declaration  was  in  detinue,  as  Detinue  cannot 
upon  a  bailment  bjthe  plaintiff  Elizabeth  of  certain  articles  ^  ^JJ^J^JS^ 
of  household  furniture  of  the  intestate,  to  be  redelivered  t»tor  against  a 

'  penon  who  has 

on  request    The  second  count  was  for  money  had  and  had  possession 

received  to  the  use  of  the  intestate;  and  the  third  count  Uieink^uoe,^ 

was  for  money  had  and  received  to  the  use  of  the  said  toh^Sem^ 

plaintiff  as  administratrix.  v^^^  *»  ^f  . 

gtant  of  adnu« 

Pleas:  (inter  alia)  except  as  to  certain  specified  arti-  nistntion. 
cles,  non  detinet,  and  as  to  the  excepted  articles,  a  plea  .  Where  stock 

*  "^  in  the  pnhhc 

which  was  demurred  to,  and  judgment  given  for  the  de-  fimda  is  pur- 
fendant  (a).    To  second  and  third  counts,  never  indebted:  joint  names  of 
upon  which  issues  were  joined.  S^  JSw  i., 

At  the  trial,  before  Martin,  R,  at  the  London  Sittings  ot  &>to,  abeo- 
after  last  HUary  Term,  the  following  facts  appeared: — The  to  it 
female  plaintiff  was  administratrix  of  a  person  of  the  name 
of  Loveland,  of  whom  the  defendant  was  nephew.  In  the 
latter  part  of  the  year  1850,  Loveland,  who  was  an  old 
man,  and  then  in  declining  health,  sent  for  the  defendant, 
who  at  his  request  remained  for  some  time  in  his  house 
with  him.  Whilst  there,  Tioveland,  with  the  view  of  start- 
ing the  defendant  in  business,  sold  out  of  the  funds  a  sum 
of  1 262.,  and  about  the  same  time  he  made  a  will,  by  which 
he  appointed  the  defendant  his  executor,  and  bequeathed 
to  him  aU  his  property,  with  the  exception  of  his  furniture, 
which  he  left  in  equal  moieties  to  the  defendant  and  one 
Goddard.  This  will,  however,  was  never  signed  by  Love- 
land. Subsequently  Loveland,  having  abandoned  his  in- 
tention of  setting  up  the  defendant  in  business,  gave  him 
the  1252.,  and  told  him  to  go  and  buy  it  into  the  funds  in 

(a)  Ante,  p.  159. 
VOL.  VIII.  H  H  H  EXCH. 
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1853.  the  defendant's  and  his  name  jointly,  at  the  same  time 
saying,  that  then  at  his  death  the  defendant  would  have 
it,  and  there  would  be  no  need  of  a  will  The  stock  was 
accordingly  purchased  in  their  joint  names,  and  so  re- 
mained until  Loveland's  death,  when  the  defendant  sold 
it,  and  retained  the  money.  The  day  after  Loveland's 
funeral  the  defendant  and  Goddard  met  at  his  house, 
when  the  defendant  produced  the  unexecuted  will,  stating 
that  he  was  anxious  to  carry  out  the  wishes  of  the  deceased; 
and  the  furniture  was  subsequently  taken  away  by  Cit>d- 
dard,  who  left  half  of  it  at  the  defendant's  house.  It  was 
afterwards  discovered  that  the  will  was  invalid,  and  ad- 
ministration of  Loveland's  effects  was  granted  to  his  sister, 
the  female  plaintiff.  The  defendant  then  returned  to  her 
the  furniture  which  he  had  received,  and  having  pleaded 
such  redelivery,  obtained  judgment  on  demurrer  to  the 
plea;  and  the  administratrix  now  sought  to  recover  the 
other  portion  of  the  furniture  taken  by  Goddard,  and  also 
the  1252.  It  was  objected  on  behalf  of  the  defendant,  that 
there  was  no  evidence  of  a  detention  of  the  furniture  by 
the  defendant  as  against  the  administratrix.  The  learned 
Judge  ruled  otherwise,  and  his  Lordship  left  it  to  the  jury 
to  say  whether,  when  Loveland  directed  the  defendant  to 
invest  the  1 252.  in  their  joint  names,  he  intended  to  retain 
a  control  over  it;  and  that,  if  so,  it  would  not  belong  to  the 
defendant  at  his  death.  The  jury  found  a  verdict  for  the 
plaintiff  on  the  first  count  with  1«.  damages,  and  on  the 
other  coimts  with  1252.  damages,  and  leave  was  reserved 
to  the  defendant  to  move  to  reduce  the  verdict  by  the  lat^ 
ter  amount.  A  rule  nisi  having  been  obtained  accordingly, 
or  for  a  new  trial  on  the  ground  of  misdirection, 

Montagu  Chambers  and  0.  Pollock  shewed  cause  (May 
23). — The  administratrix  is  entitled  to  recover  the  1251 
It  was  properly  left  to  the  jury  to  say  whether  the  deceased 
intended  that  at  his  death  the  defendant  should  have  the 
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money  absolutely,  and  tbey  hare  found  that  he  did  not.  I85a 
The  transaction  could  not  operate  as  a  gift  in  prassenti' 
because  it  is  evident  that  the  deceased  intended  to  keep 
a  control  over  the  money  during  his  life;  and  for  the 
same  reason  it  could  not  take  effect  as  a  donatio  causa 
mortis.  [PoUodc,  C.  R — ^If  a  person  directed  his  broker  to 
purchase  stock  in  the  joint  names' of  himself  and  another 
person,  although  the  latter  might  know  nothing  about  it, 
he  would  at  law  be  entitled  to  the  stock  by  survivorship.] 
In  the  absence  of  anything  to  explain  the  transaction,  it 
would  be  implied  that  they  were  joint  tenants,  but  it 
might  be  shewn  that  the  person  who  invested  the  money 
never  intended  that  the  other,  in  case  he  survived,  should 
have  it  for  his  own  use.  With  respect  to  the  count  in 
detinue,  the  verdict  was  properly  found  for  the  plaintiffs. 
The  defendant  took  possession  of  the  goods,  professing  to 
act  under  the  will. 

Lush  and  Prentice  in  support  of  the  rule. — Upon  the 
death  of  Loveland,  the  defendant  became  the  absolute  le- 
gal owner  of  the  stock,  and  the  learned  Judge  ought  to 
have  directed  the  jury  that,  in  point  of  law,  it  vested  in 
the  defendant  by  survivorship.  The  same  law  prevails  in 
the  case  of  joint  tenants,  whether  of  land,  chattels,  or 
money.  The  only  exception  to  the  rule  is  found  in  the 
lex  mercatoria:  Buckley  v.  Barber  (a).  At  law,  the  ad- 
ministratrix never  had  any  title  whatever  to  the  stock  or 
its  produce,  and  her  only  remedy  is  in  a  Court  of  equity: 
Ward  V.  Turner  (6).  At  all  events,  if  the  intent  of  the 
donor  can  control  the  rule  of  law,  it  should  have  been  left 
to  the  jury  to  say  whether  he  intended  that  the  defendant 
should  have  the  stock  absolutely  after  his  decease.  The 
verdict  on  the  first  count  is  also  erroneous.  The  issue  on 
the  plea  of  non  detinet  is,  whether  the  defendant  detains 

(a)  6  Exch.  164.  (6)  2  Ves.  sen.  431. 
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l8da  the  goods  as  against  the  plaintiff.  But  the  moiety  of  the 
furniture  now  sought  to  be  recovered  was  delivered  up  to 
Goddard  before  the  grant  of  administration,  so  that  the 
defendant  never  detained  it  as  against  the  administratrix. 
He  might,  perhaps,  be  liable  in  trover  for  a  conversion, 
but  there  is  no  evidence  to  support  the  count  in  detinue. 

Cur.  adv.  vulL 

Pollock,  C.  B.,  now  said — ^In  this  case  we  think  that 
the  rule  for  a  new  trial  ought  to  be  absolute.  The  action 
was  for  detaining  goods,  and  also  for  money  had  and  re- 
ceived. The  defendant  had  been  named  executor  in  a 
will  not  duly  executed.  Prior  to  the  death  of  the  maker 
of  that  imperfect  will,  a  sum  of  money  had  been  placed 
in  the  funds  in  the  joint  names  of  the  maker  of  the  will 
and  the  defendant.  Upon  the  will  being  discovered  and 
read,  the  defendant  and  Gtxidard,  not  adverting  to  the 
imperfect  execution  of  it,  divided  between  them  the  fur- 
niture of  the  deceased.  The  defendant  took  what  he  con- 
ceived to  be  his  part,  and  Groddard  the  rest,  in  conformity 
with  the  terms  of  the  imperfect  will.  The  want  of  due 
execution  was  afterwards  discovered,  and  the  female  plain- 
tiff took  out  letters  of  administration,  and  sued  the  de- 
fendant for  the  goods  in  detinue,  and  for  money  had  and 
received  in  respect  of  stock  invested  in  the  joint  names  of 
the  intestate  and  the  defendant  At  the  trial,  two  ques- 
tions arose.  One  was,  whether  the  defendant,  who  had 
delivered  back  the  goods  which  he  had  taken,  and  having 
pleaded  such  re-delivery  obtained  judgment  on  demuner 
to  the  pleft,  was  liable  in  detinue  for  the  other  half  which 
Goddard  had  obtained.  We  are  of  opinion  that  he  was 
not,  for  he  did  not  detain  the  goods  as  against  the  admin- 
istratrix, for  at  the  time  that  he  had  them  in  his  posses- 
sion there  was  no  legal  representative  with  authority 
either  to  demand  or  to  receive  them.    Therefore,  in  what- 
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ever  other  form  of  action  he  might  be  liable,  he  cannot        1853. 
be  sued  in  detinue  by  the  administratrix  for  detaining 
goods,  which,  as  against  her,  he  really  never  did  detain. 

With  respect  to  the  claim  for  money  had  and  received, 
inasmuch  as  the  defendant  and  the  deceased  had  the  stock 
standing  in  their  joint  names,  we  are  of  opinion  that,  in 
point  of  law,  the  legal  right  to  it  was  in  the  defendant  as 
the  survivor;  and  that,  although  he  maybe  responsible  in 
a  Court  of  equity  as  a  trustee  to  make  such  a  disposal  of 
the  property  as  may  result  from  any  trust  with  which  he 
may  have  been  clothed,  the  administratrix  cannot  main- 
tain against  him  any  action  for  money  had  and  received. 
There  will,  therefore,  be  a  new  triaL  We  have  so  far  ex- 
plained the  grounds  of  it,  in  order  that  if  the  parties  are 
disposed  to  settle  the  case  without  further  litigation,  they 
may  be  apprised  by  our  decision  of  the  view  which  we  take 
of  their  respective  rights. 

Rule  absolute  for  a  new  trial. 
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By  order  of  the  Master  of  the  Rolls,  the  following  case 
was  stated  for  the  opinion  of  this  Court 

J.  J0II7,  by  his  will,  dated  the  22nd  of  August^  1835, 


A  testator  de- 
Tised  totroBtees 
his  real  estate 
in  Westmore- 
land, upon 

tmst,  out  of  the  devised  (inter  alia)  unto  John  Hawkes  Mules,  D.  Jennings, 

rents,  to  paj  M. 
an  annuity  of 
60^.,  and  upon 
further  trust,  to 
pay  to  his  grand- 
son the  rents 


and  W.  H.  Turner,  all  his  freehold  and  copyhold  estates 
at  Burton  in  Kendal,  in  the  county  of  Westmoreland, 
upon  trust,  by  and  out  of  the  rents  and  profits  thereof,  to 
for  hiTiife,  and,  pay  unto  the  said  John  Hawkes  Mules,  for  his  life,  an 
after  his  de-       annuity  of  50t,  and  upon  further  trust,  so  long  as  his 
grandson  John  William  Mules  should  be  under  the  age  of 
twenty-one  years,  to  pay  the  residue  thereof  for  his  main- 
testator  gave  all  tenance  and  education  &c.;  and  after  his  said  grandson 
his  estates  to      gj^Qui^  j^ave  attained  his  age  of  twenty-one  years,  upon 


,  upon 
trust  for  his 
children,  and 
in  default  of 


further  trust  that  the  said  trustees  should  pay  to  or  per- 
mit his  said  grandson  to  receive  the  rents  and  profits  (aft» 
payment  of  the  said  annuity  of  50Z.)  for  his  life;  and  after 
his  decease  that  the  said  trustees  should  stand  seised  and 
possessed  of  his  said  freehold  and  copyhold  heredita- 
ments, &c.,  upon  trust  for  all  and  every  the  chUd  and 
children  of  his  said  grandson,  &c. ;  and  in  default  of  such 
issue,  he  gave  and  devised  all  his  estates  and  effects  to 
his  nephews  John  Jolly  and  James  Jolly,  their  heirs  and 


his  nephews, 
their  heirs  and 
assigns,  for  erer, 
subject  to  the 
■aid  annuity: 
Proyided,  that 
it  should  he 
lawful  for  the 
trustees,  if 
thought  bene- 
ficial to  do  so, 
to  sell  his  real 
estate  in  West- 
moreland; and 
the  testator  di- 
rected that  the 
purchasc-roo* 
nies  should  be 
invested  by  the 

trustees  in  the  purchase  or  on  mortgage  of  other  lands  in  the  counties  of  Samerset  or  DeTon,  whidi 
lands  should  be  settled  to  the  same  uses;  and  until  the  money  arising  firom  such  sale  shouM  be  so 
invested,  the  trustees  should  place  it  in  the  public  funds,  or  on  government  or  real  secaritiea  in  Esg- 
land.  The  testator  died,  leaving  his  grandson  then  an  in&nt,  and  his  nephews  him  surviving.  The 
trustees  filed  a  bill  in  Chancer^  to  establish  the  trusts  of  the  will,  and  take  the  usual  accoimta,  aad 
a  decree  was  made  accordingly.  The  Master,  by  his  report,  found  that  there  were  no  debts  doe 
fit)m  the  testator.  Subsequently,  the  trustees  presented  a  petition  in  the  cause,  staling  that  they 
were  desirous  that  the  estate  in  Westmoreland  should  be  sold,  and  the  proceeds  laid  ont  in  the 
purchase  of  other  lands  as  directed  by  the  will,  and  praying  that  it  might  be  referred  to  the  Master 
to  inquire  whether  it  would  be  for  the  benefit  of  the  in&nt  grandson  that  the  estate  should  be  aokL 
An  order  having  been  made,  the  Master  by  his  report  found  that  it  would  be  beneficial  to  seQ  the 
estate;  and,  in  pursuance  of  an  order  of  the  Court,  it  was  sold,  and  the  proceeds  laid  oat  in  the  par- 
chase  of  Bank  Annuities.  The  grandson  afterwards  died  without  issue,  and  the  interest  of  the  ne- 
phews expectant  on  his  decease  vested  in  M.  By  a  decree  in  the  cause,  legacies  and  costs  vera 
ordered  to  be  paid,  and  the  residue  of  the  Bank  Annuities  transferred  to  M. : — Hdd^  that  the  fioid 
was  not  subject  to  legacy  duty,  since  the  person  entitled  to  it  did  not  take  it  as  personalty  under  the 
will,  but  in  consequence  of  his  election  to  receive  a  gift  of  real  estate  in  the  shape  of  money. 
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assigns,  for  ever,  subject  nevertheless  to  and  oharged  1863. 
with  the  payment  of  the  said  annuity  of  502.  and  certain 
legacies:  Provided  always,  and  the  testator  did  thereby 
expressly  will  and  direct  and  declare  that,  notwithstand- 
ing any  of  the  uses,  trusts,  or  limitations  thereinbefore 
mentioned,  it  should  be  lawful  for  the  trustees  and  the 
survivors  of  them,  &c.,  at  any  time  or  times  thereafter, 
if  it  should  be  thought  beneficial  or  advantageous  so  to 
do,  to  make  sale  and  dispose  of  all  his  freehold  and  copy- 
hold messuages,  lands,  tenements,  estates,  hereditaments, 
and  premises  situate  in  Burton  in  Kendal,  in  the  county 
of  Westmoreland,  and  the  fee  simple  and  inheritance  there- 
of, to  any  person  or  persons  whomsoever,  either  by  public 
auction  or  private  contract,  &c.  (Then  followed  the  usual 
provisions  as  to  receipts,  application  of  purchase-money, 
power  to  convey  to  the  purchaser,  &a)  Provided  neverthe- 
less and  the  testator  did  thereby  further  will,  direct,  and 
declare,  that  the  said  purchase-monies  should  with  all  con- 
venient speed  be  laid  out  and  invested  by  the  said  trustees, 
or  the  survivor  of  them,  &c.,  in  the  purchase  or  purchases 
or  on  mortgage  of  some  other  messuages,  lands,  tenements, 
or  other  hereditaments  whatsoever  of  inheritance  in  fee 
simple  in  possession,  situate  in  the  counties  of  Somerset  or 
Devon,  or  one  of  them,  or  in  some  other  county  adjoining 
them,  and  that  the  other  hereditaments  so  to  be  purchased 
as  aforesaid  should  be  settled  and  conveyed  to  and  for 
the  benefit  of  such  and  the  same  persons  and  person,  to 
such  and  the  same  uses,  upon  such  and  the  same  trusts 
&c.  as  were  thereinbefore  expressed  and  declared;  and  that 
until  the  money  arising  by  such  sale  or  salea  should  be 
invested  in  a  purchase  or  purchases  or  on  mortgage  in 
the  manner  thereinbefore  directed,  it  should  be  lawful  for 
the  trustees  and  the  survivors,  &c.,  to  place  out  such  money 
at  interest  in  the  public  funds,  or  on  government  or  real 
securities  in  England,  and  the  dividends  and  interest  should 
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I8da  go  and  be  payable  as  the  rents  and  profits  of  the  land  to 
MuLw  ^  purchased  would  go  and  be  payable,  &a 
jMNNiNoa.  "^^  testator  died  on  the  29th  of  November,  1831,  leav- 
ing the  said  John  Hawkes  Mules,  John  William  Mules,  John 
Jolly  and  James  Jolly,  him  surviving.  The  said  John 
William  Mules  was  at  that  time  an  in&nt  of  the  age  of 
twelve  years.  On  the  80th  of  November,  1837,  D.  Jen- 
nings and  W.  H.  Turner  filed  their  bill  in  the  Court  of 
Chancery  against  Jol|^  Hawkes  Mules,  John  WilliamMules, 
John  Jolly,  and  James  Jolly,  praying  that  the  will  might 
be  established,  and  the  trusts  thereof  performed,  and  the 
usual  accounts  of  the  testator's  property  taken.  On  the 
7th  of  July,  1840,  a  decree  was  made  accordingly.  In  pur- 
suance of  the  said  decree  the  Master  made  his  general 
report,  dated  the  16th  of  June,  1843,  and  thereby  (amongst 
other  things)  found  that  there  were  not  any  debts  due 
from  the  testator. 

On  the  12th  of  April,  1845,  John  Hawkes  Mules  pre- 
sented a  petition  in  the  said  cause,  setting  forth  that  he 
and  his  co-trustees  were  desirous  that  the  estate  of  the 
testator  in  the  county  of  Westmoreland  should  be  sold, 
and  the  money  obtained  by  such  sale  laid  out  in  the  pur- 
chase  of  other  lands,  as  directed  by  the  will,  and  praying 
that  it  might  be  referred  to  the  Master  to  inquire  whether 
it  would  be  for  the  benefit  of  John  William  Mules  that 
the  estate  should  be  sold.  (The  case  then  set  out  the  affi- 
davits in  support  of  the  petition,  shewing  that  it  would  be 
beneficial  to  sell  the  estate).  An  order  having  been  made 
upon  the  said  petition,  the  Master  by  his  report  of  the  2nd 
of  August,  1845,  (after  stating  certain  facts)  found  that  it 
would  be  fit  and  proper,  and  for  the  benefit  of  the  said 
John  William  Mules,  that  the  property  situate  in  the  oountj 
of  Westmoreland  should  be  sold  On  the  2nd  of  August^ 
1 845,  an  order  was  made  in  the  cause  confirming  the  said 
report,  and  directing  that  the  said  estates  should  be  sold. 
In  pursuance  of  that  order  the  estates  were  sold  by  auc- 
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tion,  and  the  proceeds  laid  out  in  the  purchase  of  82.  per  185a 
cent  Bank  Annuities.  On  the  17th  of  January,  1847, 
JohnWilliam  Mules  died  intestate^  and  without  ever  haying 
been  married.  By  virtue  of  indentures  of  the  6th  of  March, 
1841,  and  14th  of  July,  1848,  the  estate  and  interest  of 
John  Jolly  and  James  Jolly  under  the  will,  expectant  on 
the  decease  of  John  William  Mules  without  issue,  vested 
in  John  Hawkes  Mules.  By  a  decree  made  in  the  cause, 
dated  the  25th  of  April,  1851,  the  legacies  and  costs  were 
ordered  to  be  paid,  and  the  residue  of  the  said  Bank  An- 
nuities transferred  to  John  Hawkes  Mules. 

The  question  for  the  opinion  of  the  Court  is,  whether 
legacy  duty  is  payable  for  or  in  respect  of  the  proceeds  of 
the  sale  of  the  real  estate  devised  by  the  will  of  the  tes- 
tator, and  sold  under  the  circumstances  hereinbefore  set 
fortL 

Hwnson  for  the  Crown. — ^This  money  is  subject  to  lega- 
cy duty,  as  money  arising  from  the  sale  of  land  directed  to 
be  sold,  within  the  meaning  of  the  66  Oeo.  3,  c.  184,  Sched. 
pt  3,  tit  Legacies  (a).  It  will  be  said,  that  the  sale,  though 
•  made  by  the  trustees,  was  made  under  the  direction  of 
the  Courty  and  therefore  the  statute  does  not  apply.  But 
the  Master  found  that  there  were  no  debts,  and  conse- 
quently there  was  no  person  who  could*  have  compelled  a 
sale.    A  Court  of  equity  cannot  convert  the  real  estate  of 

(a)  The  enactment  relied  on  any  person  who  shall  have  died 
is  as  follows :  ''And  also  for  the  alter  the  5th  day  of  April,  1805, 
clear  residue  (when  given  to  one  (after  deducting  debts,  ftmeral 
person)  and  for  every  share  of  expenses,  legacies^  and  other 
the  clear  residue  (when  given  charges  first  made  payable  there- 
to two  or  more  persons)  of  the  oat,  if  any,)  where  sach  residue 
monies  to  arise  from  the  sale,  or  share  of  residue  shall  amount 
mortgage^  or  other  disposition  of  to  20^  or  upwards,  and  where  the 
any  real  or  heritable  estate  di-  same  shaU  be  paid,  retained,  or 
rected  to  be  sold,  mortgaged,  or  discharged  after  the  31st  day 
otherwise  disposed  of  by  any  will  of  Angost^  1815." 
or  testamentary  instroment  of 
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186a        an  infant  into  personalty,  upon  the  mere  suggestion  that 
it  is  beneficial  to  him:  Galvert  v.  Godfrey  (o).    WhereTcr 
a  discretionary  power  to  sell  is  vested  in  trustees,  and 
they  act  under  it,  the  monies  arising  from  such  sale  are 
monies  arising  from  the  sale  of  real  estate  directed  to  be 
sold^  inasmuch  as  when  the  power  is  exercised,  it  is  tbe 
same  as  if  the  will  had  contained  an  absolute  direction  to 
sell:  AUomey-Oenerdl  v.  SitncQx(jk),  AUamey-Oeneral  r. 
Mangles  (c).    Again,  it  will  be  said,  that  inasmuch  as  the 
testator  directs  the  trustees,  in  case  of  a  sale,  to  in?est  the 
purchase-money  in  real  estate,  the  money  retains  the  char- 
acter of  real  estate.    But  the  trustees  have  a  discretion, 
either  to  invest  the  money  in  the  purchase  of  real  estate 
or  on  mortgage;  and  until  it  shall  be  so  invested,  they  are 
to  place  it  in  the  public  funds,  or  on  government  or  Tesl 
securities  in  England.     The  testator,  therefore,  had  no 
idea  of  the  money  retaining  the  character  of  real  estate, 
but  left  that  to  the  discretion  of  his  trustees;  andthepe^ 
son  absolutely  entitled  to  the  money  takes  it  as  personaltj, 
because  he  came  in  esse  at  the  time  it  was  personaltj. 
Suppose  that  after  the  conversion  and  before  any  re-in- 
vestment, the  tenant  for  life  had  died,  and  then  the  person 
entitled  in  the  event  of  his  death  had  also  died,  and  the 
question  had  arisen  between  his  personal  representatifetf 
and  heir-at-law,  could  it  be  contended  that  the  heii^at- 
law  was  entitled  to  the  money  as  real  estate^    The  case  of 
Brown  v.  Bigg  (d),  which  is  referred  to  by  Alder9(n^  R, 
in  his  judgment  in  TroUey  v.  Seymour  (e),  is  an  express 
authority,  that  a  discretionary  power  of  sale,  when  acted 
on,  converts  the  real  estate  into  personalty.     [Martin^  B. 
— In  that  case,  the  purchase-money  was  to  remain  ])e^ 
sonal  estate.]    So  here,  until  the  trustees  have  re-invest- 
ed the  money,  it  remains  personalty.    In  the  case  of  the 

(a)  6  Beav.  97.  (d)  7  Vea.  279. 

(A)  1  Exch.  749.  («)  2  Y.  &  C.  722. 

(c)  6M.&W.120. 
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Advocate-General  y.  Eameaj^s  TruHeea  (a),  the  Lord  Chief  ^J^^^ 
Baron  said,  ''  When  one  considers  the  intention  of  the 
Acts,  it  is  that  everything  which  comes,  or  is  directed  to 
come  into  the  hands  of  the  donee  in  the  shape  of  a  money 
gift  or  bequest,  should  pay  the  tax.'"  All  the  authorities 
on  this  subject  were  reviewed  in  the  case  of  Hobson  v. 
Neale  (6),  in  which  the  Court  of  Chancery  afterwards  de- 
cided against  the  claim  of  the  Crown,  on  the  ground  that 
the  estate  was  sold,  not  by  the  trustees  in  the  exercise  of 
their  discretionary  power,  but  by  order  of  the  Court  under 
its  inherent  jurisdiction  to  direct  the  sale  of  real  estate  to 
satisfy  charges.  It  is  true,  that,  in  this  case,  the  trustees 
sold  under  the  direction  of  the  Court,  but  they  sold  by 
virtue  of  the  power  contained  in  the  will;  for,  unless  there 
had  been  such  a  power,  the  Court  could  not  have  enabled 
the  trustees  to  sell,  there  being  no  person  who  could  have 
compelled  a  sale. 

Willes  (with  him  Hugh  Hitt)  contr^. — ^The  trustees  have 
no  discretion,  but  are  absolutely  bound  to  lay  out  the  mo- 
ney in  the  purchase  of  real  estate  or  on  mortgage.  The 
will  directs,  that  the  trustees  shall  not  distribute  the  mo- 
ney as  money,  but  shall  re-invest  it  in  a  particular  .man- 
ner, which  amounts  to  a  gift  of  realty  only.  Suppose 
that  immediately  after  the  estate  was  sold,  and  whilst  it 
was  still  in  dubio  whether  the  trustees  would,  in  the  ex- 
ercise of  their  duty,  re-invest  the  money,  the  Crown  had 
claimed  legacy  duty,  would  it  not  have  been  a  sufficient 
answer,  that  the  money  might  be  converted  into  real  es- 
tate the  next  day,  and  settled  to  the  same  uses  as  the  ori- 
ginal estate?  The  donee  has  real  estate  if  the  trustees  do 
not  sell,  and  if  they  do,  he  has  also  real  estate;  in  no 
stage  has  he  a  legacy  to  which  the  character  of  personal 
estate  attaches.    The  trustees  have  done  nothing,  inconsis- 

(a)  2  C.  M.  &  R.  224,  n.  (6)  8  Exch.  368. 


EXCHEQUER  RBPOBTS. 

1863.  tent  with  their  exercise  of  the  power  to  re-inyest  the  mo- 
ney in  real  estate,  but  the  person  entitled  to  it  elects  to 
take  it  as  money.  [Alderson,  R — The  trustees  have  a 
discretion  to  turn  the  estate  either  into  other  land  or  a 
mortgage,  and  they  elect  to  do  the  former.  Is,  then,  the 
money  anything  more  than  the  vehicle  by  which  that  ex- 
change is  effected?  Suppose  the  testator  had  directed 
that  the  land  should  be  exchanged  for  other  land  of  equal 
value,  it  is  clear  that  that  would  not  have  been  a  direc- 
tion to  convert  it  into  money;  then,  is  not  the  direction 
to  turn  for  a  time  the  land  into  money,  in  order  to  pur- 
chase with  that  money  other  land,  in  substance  the  same 
thing?]  This  is  not  money  given  by  will,  but  money  which 
the  person  entitled  to  real  estate  has  obtained  by  arrange- 
ment with  his  trustees 

HwMon  replied 

Pollock,  C.  B. — In  this  case  I  am  of  opinion  that  legacy 
duty  cannot  be  claimed.  It  is  desirable  in  matters  of  this 
sort  to  ascertain  some  principle  on  which  the  right  of  the 
Crown  is  founded.  If  land  be  left  to  trustees  without  any 
direction  to  sell  it,.jand  the  person  benefidaUy  entitled 
directs  the  trustees  to  sell  and  let  him  have  the  money,  it 
is  perfectly  clear  that  a  sale  under  such  a  direction  would 
not  subject  the  estate  to  legacy  duty.  So,  if  the  will  directs 
that  the  estate  shall  be  exchanged  for  another  estate,  it 
is  also  plain  that  no  legacy  duty  is  payable  But  if  the 
testator  directs  the  trustees  to  sell  his  estate  and  invest 
the  money  in  the  purchase  of  another  estate,  so  that  the 
whole  of  it  is  in  the  nature  of  real  property;  then  if  the 
person  who  is  absolutely  entitled  to  it,  intermediately  steps 
in  and  requires  the  trustees  to  pay  over  to  him  the  pro- 
duce of  the  sale,  or  obtains  from  them  a  transfer  of  the 
property,  and  sells  it  himself,  is  that  liable  to  l^acy  duty? 
It  seems  to  me  that  it  would  be  an  extremely  inconvenient 
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principle  to  introduce,  that  the  right  of  the  Crown  should        1853. 

turn  upon  the  whim  of  the  moment,  and  that  the  decision 

of  to-day  on  the  part  of  the  individual  entitled  should 

give  the  Crown  legacy  duty;  whereas  if  he  changed  his 

opinion  to-morrow  the  Crown  would  have  no  such  right. 

Suppose  the  money  remained  at  a  banker's  for  the  purpose 

of  being  invested  in  land,  what  an  inconvenient  principle, 

or  rather,  what  an  absence  of  principle,  to  hold  that,  if 

the  person  absolutely  entitled  said  "  go  on  and  complete 

the  purchase,"  no  legacy  duty  was  payable;  but  if  instead 

of  that  he  said  "  give  me  the  money,''  legacy  duty  was 

payable.    In  this  case  what  the  party  takes  under  the 

will  is  the  right  to  real  property.    For  these  reasons  I  am 

of  opinion  that,  under  the  circumstances  stated,  legacy 

duty  is  not  payable. 

Alderson,  B. — ^I  am  of  the  same  opinion.  That  which 
governs  'the  question  is,  what  the  party  takes  under  the 
will  Does  the  testator  leave  him  land,  or  does  he  leave 
him  money?  If  a  testator  leaving  land  directs  it  to  be 
turned  into  money,  and  the  money  to  be  paid  over  to  the 
legatee,  it  has  been  reasonably  held  that  that  is  in  truth  a 
bequest  of  money  and  not  of  land.  So  again,  by  another 
step  in  the  same  direction,  it  has  been  held,  that  if  the 
testator  leaves  land  to  trustees,  with  a  discretionary  power 
of  turning  it  into  money  and  handing  it  over  in  the  shape 
of  money  to  the  legatee,  if  the  trustees  act  under  that 
power,  legacy  duty  is  payable,  because  their  exercise  of 
the  power  is  equivalent  to  an  original  direction  by  the  tes- 
tator. Here  the  trustees  have  no  power  to  turn  the  land 
into  money  and  hand  over  the  money  to  the  legatee,  but 
only  to  sell  the  land  and  convert  it  into  other  land  or  into 
a  mortgage,  and  that  is  to  depend  upon  their  discretion. 
Then,  how  do  they  exercise  that  discretion?  They  apply 
to  the  Court  of  Chancery  for  leave  to  turn  the  land  into 
money  for  the  purpose  of  buying  therewith  other  land, 
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1863.  and  of  handing  over,  not  the  money,  but  the  other  land 
to  the  devisee.  It  is  the  same  as  if  the  testator  had  di- 
rected them  to  transfer  the  other  land  to  the  devisee;  in 
which  case,  it  is  clear  that  the  Crown  would  not  have 
been  entitled  to  legacy  duty.  That  is,  in  substance,  the 
case  here:  they  having  land  in  the  intermediate  stage, 
viz.  in  money,  certain  events  happen  which  put  it  in  the 
power  of  the  devisee  to  do  what  he  pleases  with  the  mo- 
ney, and  then  his  will,  not  the  testator's,  causes  the  mo- 
ney to  be  handed  over  to  him.  The  Crown  has  no  claim 
except  where  the  money  is  handed  over  to  the  party  by 
force  of  the  will  of  the  testator.  Here,  the  money  is 
handed  over  under  an  arrangement,  in  which  the  will  of 
the  devisee  and  the  will  of  the  testator  co-operate. 

Platt,  R — ^It  appears  to  me  that  the  distinction  pointed 
out  by  my  Brother  Alderson  is  the  true  one-^viz.  whether 
the  money  is  taken  by  way  of  a  devise  of  the  realty,  or  as 
a  bequest  of  personalty.  If  the  devisee,  instead  of  receiv* 
ing  this  money,  had  taken  a  conveyance  of  the  estate  and 
then  sold  it,  could  it  have  been  contended  that  legacy  duty 
would  have  been  payable?  Then,  how  does  this  case  dif- 
fer from  that?  Here  the  estates  are  devised  to  trustees 
with  power  to  sell  them,  if  they  think  it  beneficial  to  do 
so,  and  to  invest  the  proceeds  either  in  real  property  or 
on  mortgage.  They  elect  to  do  the  former,  and  obtidn  the 
sanction  of  the  Court  of  Chancery;  but  the  party  benefi- 
cially entitled  having  required  them  to  pay  over  the 
money  to  him,  instead  of  going  through  the  farce  of  buy- 
ing property  and  then  selling  it  again,  they  give  him  the 
money — ^by  his  choice,  not  by  the  testator's  direction. 
Indeed  the  will  of  the  testator  is  opposed  to  such  a  dispo- 
sition of  the  property.  Then,  how  can  that  be  said  to  be 
a  legacy  in  pursuance  of  his  will?  It  seems  to  me  difficult 
to  conceive  a  fair  ground  for  such  an  argument. 
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Martin,  B. — 1  am  entirely  of  the  same  opinion.    I        1863. 
think  the  point  a  very  clear  one.    The  will  devised  real 
estate  in  a  certain  manner;  but  it  contained  a  power  to 
the  trustees,  if  they  thought  it  beneficial  for  the  cestui 
que  trust,  to  sell  the  land  and  invest  the  produce  in  the 
purchase  of  other  land  or  on  mortgage.    The  trustees 
elected  to  sell  and  purchase  other  land,  and  they  applied 
to  the  Court  of  Chancery  for  its  sanction.    The  Master  re- 
ported that  it  would  be  beneficial  if  the  land  was  sold, 
and  the  money  obtained  from  such  sale  laid  out  in  the 
purchase  of  other  land,  which  report  was  confirmed.    The 
trustees  acted  on  that  by  turning  the  estate  into  money; 
but  while  it  was  in  money^  it  happened  that  all  the  bene- 
ficial interest  in  the  property  vested  in  an  individual  who 
elected  to  take  the  money  instead  of  the  real  estate. 
Therefore,  so  far  from  the  trustees  performing  the  direc- 
tions of  the  will,  they  acted  in  opposition  to  it     Their 
answer  would  be,  that  the  person  absolutely  entitled  to 
the  money  chose  to  release  them.    Their  discharge  was 
not  by  virtue  of  the  will,  but  by  the  act  of  the  party  exer- 
cising a  dominion  over  his  own  property.     It  is  evident 
that  he  took  the  money,  not  under  the  devise,  but  by  his 
own  act  in  electing  to  take  the  estate  in  the  shape  of 
money,  which  he  had  a  perfect  right  to  do. 

A  certificate  in  conformity  with  the  above  opinion  was 
afterwards  sent  to  the  Master  of  the  Rolls  (a). 

(a)  There  was  also  in  the  list  for  purchase-money  placed  out  at  in- 

argnment  on  the  same  day,  a  case  terest,  which  for  some  years  had 

of  JTeo^v.JTnijgrA^,  where  the  testa-  been  paid  to  the  person  entitled 

tor  deyised  certain  real  estate  to  to  the  real  estate.     The  Ck>art 

trustees,  with  directions  to  sell  having  intimated  their  opinion 

it,  and  invest  the  money  arising  that  it  was  dear  that  legacy  du- 

from  such  sale  in  the  purchase  ty  could  not  be  claimed,    the 

of  other  real  estate.    The  estate  counsel  for  the  Crown  declined 

devised  had  been  sold,  and  the  to  argue  that  case. 
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Where,  in  an 
action  for  the 
infringement  of 
a  patent,  the 
defendant  re- 
lies on  a  gene- 
ral nser  of  the 
rappoeed  inren- 
tion,  it  ii  suffi- 
cient to  state, 
in  his  particu- 
lars of  objec- 
tion, under  the 
15  &  16  Vict. 
c.83,s.41, 
that  the  inren- 
tion  was  used 
by  manufiKtnr- 
ers  generally 
at  a  particular 
place,  without 
naming  any 
person  or  spe- 
cifying any 
manuJBctoiy. 


Palmer  v.  Waqstapfb. 

X  HIS  was  an  action  for  the  infringement  of  a  potent  far 
manufacturing  candles.   The  defendant  pleaded  (inter  alia) 
that  the  invention  was  not  new,  and  delivered  with  this  plei, 
pursuant  to  the  15  &  IGYict  a  83,  s.  41,  the  following pa^ 
ticulars  of  objection : — "That  so  much  of  the  said  invention 
as  relates  to  a  mode  of  manufacturing  candles  by  the  ap- 
plication of  two  or  more  wicks  in  each  candle,  at  the  time 
of  the  granting  of  the  said  letters  patent,  was  not  new  as  to 
the  public  use  and  exercise  thereof  in  England,  and  vai 
before  that  time  used  by  the  plaintiff  himself  at  Sutton- 
street^  Clerkenwell,  and  Grreen-street,  Bethnal-green,  in 
the  county  of  Middlesex,  and  by  Messrs  Thomas  &  Jobn 
Cuthbert,  Henry  Edwards,  Messra  Bright,  Messrs.  Edward 
Jones  &  Co.,  some  or  one  of  them,  at  the  places  herein- 
before mentioned,  and  by  candle  makers  generally  in  Lm- 
dan  and  ths  vicinity  thereof,  in  and  for  the  purpose  of  ma- 
nufacturing candle&"    The  plaintiff  took  out  a  summons 
at  Chambers  for  the  delivery  of  further  and  better  partica- 
lars,  on  the  ground  that  the  statement  of  the  user  by  can- 
dle makers  in  London  was  too  general;  but  Alderacn,  B., 
before  whom  the  summons  was  heard,  refused  to  make  an 
order. 


Montague  Smith  obtained  a  rule  nisi  for  the  delivery  of 
further  and  better  particulars.  The  application  was  sup- 
ported by  an  affidavit  of  the  plaintiff's  attorney,  that  he 
was  advised  and  believed  that  the  plaintiff  could  not  safe- 
ly proceed  to  trial  without  further  definition  of  the  acts 
of  user  thereby  alleged. 


WiUes  shewed  cause. — The  particular  is  not  too  general. 
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The  16  &  16  Yict.  c.  83,  s.  41  (a),  only  requires  a  statement         1853. 
of  the  "  place  or  places"  at  or  in  which  the  invention  is  to       palmer 
have  been  used.     It  would  have  been  sufficient  to  state    ^.    ^* 

Wagstapfi. 

that  the  invention  was  used  by  candle  makers  throughout 
England;  whereas  here  the  user  is  limited  to  the  metropo- 
lis and  its  vicinity.  No  difficulty  is  imposed  on  the  plain- 
tiff, because,  if  the  particular  is  general  in  its  terms,  the 
defendant  will  be  obliged  to  prove  at  the  trial  a  more  ge- 
neral user;  and  besides,  if  it  is  not  in  compliance  with  the 
Act,  the  Judge  would  not  allow  him  the  costs  of  it  under 
the  43rd  section. 

Mcyntague  Smith  in  support  of  the  rule. — The  word 
"place"  in  the  statute  means  the  particular  manufactory 
or  shop  in  which  the  invention  was  used.  If  a  general  de- 
scription such  as  "London"  or  " South wark"  is  sufficient, 
why  not  such  a  description  as  the  kingdom  of  Holland? 
\_Martin,  B. — It  must  depend  on  the  subject-matter.  Sup- 
pose an  action  for  the  infringement  of  a  patent  for  greas- 

(a)Sect.41.''Inanyactioiiinan7  evidence  shall  be  allowed  to  be 
of  her  Majesty's  superior  Courts  given  in  support  of  any  alleged 
of  record  at  Westminster  or  in  infringement,  or  of  any  objec- 
Dublin  for  the  infringement  of  tion  impeaching  the  validity  of 
letters  patent,  the  plaintiff  shall  such  letters  patent  which  shall 
deliver  with  his  declaration  par-  not  be  contained  in  the  particu- 
ticalars  of  the  breaches  com-  lars  delivered  as  aforesaid:  Pro- 
plained  of  in  the  said  action,  and  vided  always,  that  the  place  or 
the  defendant,  on  pleading  there-  places  at  or  in  which  and  in  what 
to,  shall  deliver  with  his  pleas,  manner  the  invention  is  alleged 
and  the  prosecutor  in  any  pro-  to  have  been  used  or  published 
ceedings  by  scire  facias  to  repeal  prior  to  the  date  of  the  letters 
letters  patent  shall  deliver  with  patent  shall  be  stated  in  such 
his  declaration,  particulars  of  particulars :  Provided  also,  that 
any  objections  on  which  he  it  shall  and  may  be  lawful  for 
means  to  rely  at  the  trial  in  sup-  any  Judge  at  Chambers  to  al- 
port  of  the  pleas  in  the  said  ac-  low  such  plaintiff  or  defendant 
tion  or  of  the  suggestions  of  the  or  prosecutor  respectively  to 
said  declaration  in  the  proceed-  amend  the  particulars  delivered 
ings  by  scire  facias  respectively;  as  aforesaid,  upon  such  terms  as 
and  at  the  trial  of  such  action  to  such  Judge  shall  seem  fit:*' 

or  proceeding  by  scire  facias,  no  &c. 

VOL.  VIII.  Ill  EXCH. 
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1863.  ing  the  axles  of  railway  carriages,  would  it  not  be  sufficient 
to  state  that  the  invention  was  used  by  all  the  railway  com* 
panies  in  England  ?]  The  object  of  requiring  particolars  is 
to  let  the  plaintiff  know  to  what  point  the  evidence  will  be 
directed;  but  no  such  information  is  afforded  by  the  state- 
menty  first,  of  a  user  "  by  certain  persons  named/'  and  then 
a  user  by  all  candle  makers  in  London.  [Alder»)ny  R — 
The  object  of  the  statute  was  to  prevent  the  plaintiff  £rom 
being  tripped  up  by  proof  of  user  by  some  person  whom 
he  did  not  know,  and  therefore  of  whom  he  could  not  in- 
quire ;  and  now  it  is  attempted  to  convert  that  into  a  case 
where  the  user  is  notorious.  If  the  defendant  had  copied 
into  the  particular  the  names  of  all  the  candle  makers  in 
the  London  Directory,  that  would  not  have  given  the 
plaintiff  so  much  information  as  this  mode  of  description, 
and  would  let  in  the  very  mischief  which  the  Act  of  Par- 
liament intended  to  prevent.] 

Aldbbson,  B. — ^I  am  of  the  same  opinion  that  I  was  at 
Chambers.  A  defendant  may  rely  either  on  a  specified 
user  by  certain  persons  named,  or  on  a  general  user  by  all 
persons  at  a  particular  place.  In  the  former  case»  if  he 
proves  a  user  by  any  one  of  the  persons  named,  that  will 
support  his  objection ;  but  if  he  rests  his  case  on  a  general 
user,  proof  of  a  user  by  one  person  will  not  do.  In  fact^ 
the  plaintiff  has  no  reason  to  complain  of  the  generality 
of  the  statement,  for  the  more  general  it  is,  the  more  the 
defendant  must  prove  under  it 

Platt,  B. — ^All  that  the  statute  requires  to  be  given,  is 
the  "  place  or  places''  at  or  in  which  the  invention  is  alleged 
to  have  been  used.  If  the  legislature  intended  a  ^'ware- 
house or  shop,"  why  should  they  not  have  said  so? 

Mabtin,  B. — Where  the  user  is  general,  I  do  not  know 
what  a  defendant  can  do  more  than  is  done  in  this  case 

Rule  dischaiiged. 
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Walshb  and  James  Howlbtt  v.  Provan.  ^^ns  8. 

-L  HE  first  count  of  the  declaration  stated,  that  the  plain-  The  plaintiffs 
tiffs  employed  the  defendant,  for  reward  in  that  behalf,  r^^^Tot^ 
upon  the  terms  that  the  defendant  should  charter  for  the  ^^  ^™«  *^ 

*  ,  .  *  partner  in  the 

plaintiffs,  at  Quebec,  in  Canada,  a  ship  of  the  plaintiffs,  firmofH.&Co., 
ivhich  was  then  at  Quebec,  called  The  Empire,  and  should  the^sMp'g  hus- 
procure  a  homeward  cargo  for  the  said  ship,  and  cause  the  fe^jf^nt  wa»a*^ 
freight,  which  might  become  payable  by  the  charterer  of  merchant  and 
the  said  ship  for  the  carriage  of  the  homeward  cargo,  to  Quebec,  and 
be  made  payable  by  the  charterparty  to  the  plaintiffs,  or  tbn»*S°Se 
to  their  agents  in  the  United  Kingdom  of  Great  Britain  ^^^  ^^^n^ 
and  Ireland;  and  the  defendant  accepted  the  said  em-  The  ship  pro- 
ployment  on  the  said  terms:  and  it  then  was  the  duty  of  Lc,  with  in-*" 
the  defendant  to  charter  the  said  ship  and  to  procure  a  jr&'coftoXe 
homeward  carc^o  for  her,  and  to  cause  the  freiffht  that  master  to  apply 

°  to  the  defend- 

might  become  payable  by  the  charterer  of  the  said  ship  for  ant  to  charter 
the  carriage  of  the  homeward  cargo  to  be  made  payable  by  J^  E°^knd°*At 
the  charterparty  to  the  plaintiffs,  or  to  their  agents  in  the  ^^^^^'  * 
United  Kingdom  of  Great  Britain  and  Ireland.     Yet,  al-  debted  to  the 
though  the  defendant  chartered  the  said  ship  to  one  W.  defendant  ef- 
Stevenson,  at  Quebec,  and  procured  a  homeward  cargo  for  ^^fyjn^j^" 
her,  the  defendant  wrongfully  neglected  his  said  duty,  and  5®.™^®  *^®. , 
caused  and  procured  the  freight  payable  by  the  said  W.  to  himself  at 
Stevenson  for  the  carriage  of  the  said  cargo  to  be  made  having  rweircd 
payable  by  the  said  charterparty  to  the   defendant,  at  tai^n^^tTniT 
Qiiebec,  and  then  wrongfully  received  the  said  freight,  and  qtti<hition  of  the 
has  hitherto  kept  the  same,  and  refused  to  pay  it  over  to  from  h.  &  Co. 
the  plaintiffs. — There  was  also  a  count  for  money  received  ing*beenp«*^" 
by  the  defendant  for  the  use  of  the  plaintiffs.  fr^ht'e^e?'' 

Pleas  to  the  first  count:  first,  that  the  plaintiffs  did  not  ~/^«w,  that 
employ  the  defendant  upon  the  terms  alleged,  nor  was  the  owners  of  the 

ship  to  which  the 
freight  was  in- 
cident, were  entitled  to  recover  the  amount  from  the  defendant,  either  nnder  a  special  coant  for 
wrongifiiUy  making  it  payable  to  himself,  or  as  money  had  and  received  by  him  to  the  plaintiffs'  use. 

IIl2 
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1863.  alleged  duty  of  the  defendant  his  duty  as  alleged ;  secondly, 
not  guilty:  to  the  second  count,  never  indebted, and  a  set  off. 

Issues  having  been  joined  on  the  above  pleas^  the  follow- 
ing case  was,  by  a  Judge's  order,  made  by  consent,  stated 
for  the  opinion  of  this  Court: — 

In  the  year  1849,  and  until  the  1st  of  July,  1850,  Martin 
Howlett  and  the  plaintiff  James  Hewlett  were  the  regis- 
tered owners,  in  equal  moieties,  of  a  ship  called  ''The 
Empira''  On  the  28th  of  June,  1860,  Martin  Howlett 
transferred  his  half  of  the  ship  to  Maiy  Cooney;  and  on 
the  1st  of  July,  1850,  that  transfer  was  duly  registered 
and  indorsed  on  the  certificate  of  registry. 

In  May,  1851,  Mary  Cooney  died,  leaving  a  will,  under 
which  James  Walshe  and  Martin  Howlett  were  appointed 
her  executors,  and  as  such  they  then  became  entitled  to 
the  half  of  the  ship  belonging  to  Mary  Cooney;  and  in 
October,  1852,  Martin  Howlett  died  Prom  the  year  1849 
to  the  death  of  Martin  Howlett,  he  and  James  Howlett 
traded  under  the  name  of  Howlett  &  Co. ;  and  firom  the 
year  1849  until  the  completion  of  the  voyage  and  earning 
of  the  freight  herein  mentioned,  the  firm  of  Howlett  &  Ca 
were  the  ship's  husbands  of  The  Empire,  and  managed  her 
for  the  owners. 

The  defendant  was  a  partner  in  the  firm  of  Pemberton, 
Brothers,  merchants  and  ship  agents,  of  Quebec,  during 
the  whole  period  before  referred  to,  and  had  transactions 
in  the  way  of  trade  with  Howlett  &  Co. ;  but  no  intimation 
was  given  to  them  of  such  transfer  to  Mary  Cooney,  and 
they  had  no  knowledge  thereof  until  the  month  of  July, 
1852. 

In  the  month  of  June,  1852,  The  Empire  proceeded  to 
Quebec  under  the  command  of  Edward  Phelan,  as  master, 
with  a  letter  of  instructions  from  Howlett  &  Ca,  as  fol- 
lows:— 

"  Capt.  Edward  Phelan,  Ship  '  Empire.' 

'*  New  Ross,  31st  May,  1852. 
"  Dear  Sir,— We  wish  you  to  proceed  to  Quebec  with  all 
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possible  speed,  to  which  port  the  ship  is  insured,  and  also  1653. 
back  to  a  safe  port  in  the  United  Kingdom.  On  arrival 
at  Quebec  you  will  call  on  Messrs.  Pemberton,  Brothers,  to 
whom  you  are  consigned ;  they  will  use  their  best  endea- 
vours to  charter  you  at  the  very  highest  freight  of  the  day, 
giving  a  decided  preference  to  the  ports  of  Newport,  Car- 
diff, or  Sharpness  Point  in  the  British  Channel  If  a  good 
thing  cannot  be  had  for  those  ports,  you  are  next  to  turn 
your  attention  to  Liverpool;  but  you  are  to  make  yourself 
well  acquainted  on  arrival  with  the  highest  current  freight 
of  the  day,  and  Messrs.  Pemberton  are  not  to  charter 
without  first  consulting  with  you;  and  mind,  it  is  no  harm 
f<)r  you  to  stir  them  up,  and  see  that  they  will  obtain  the 
very  highest  figure  going;  and  it  may  so  happen  there  will 
be  flour  freights  offering  that  may  pay  better  than  timber, 
see  also  about  this  particularly.  You  will  of  course  save 
your  deck  load,  and  try  by  all  means  to  stow  the  ship  to 
advantage.  "  Yours  truly, 

"  HOWLBTT  &  Co.'' 

On  the  15th  of  July,  1852,  the  vessel  arrived  at  Quebec, 
and  the  master  addressed  himself  with  the  foregoing  letter 
to  Messrs.  Pemberton,  Brothers,  therein  named.  Pember- 
ton, Brothers,  accordingly  procured  a  charterparty,  which 
was  entered  into  by  the  master,  in  the  following  terms: — 

"  Charterparty. — Quebec,  July,  1852. 
"  It  is  this  day  mutually  agreed  between  Captain  Ed- 
ward Phelan,  master  of  the  good  ship  or  vessel  called  The 
Empire,  &c.,  now  lying  in  the  port  of  Quebec,  and  William 
Stevenson,  Esq.,  merchant.  That  the  said  ship,  being  tight, 
staunch,  &c.,  shall  with  all  convenient  speed  sail  and  pro- 
ceed to  a  loading  berth,  or  so  near  thereto  as  she  can  safely 
get,  and  there  load  from  the  factors  of  the  said  merchant 
a  full  and  complete  cargo  of  timber,  say  not  exceeding  100 
loads  of  hard  wood,  &c.  The  cargo  to  be  delivered  to  and 
taken  from  alongside  the  ship,  according  to  custom,  at  the 
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respective  ports,  which  the  said  merchant  binds  himself  to 
ship,  not  exceeding  what  she  can  reasonablj  stow  and 
carry  over  and  above  her  tackle,  apparel,  && ;  and  bemg 
so  loaded,  shall  therewith  proceed  to  Liyerpool,  or  so  near 
as  she  thereunto  may  safely  get,  and  deliver  same  on  bdjig 
paid  freight  as  follow&  (It  then  stated  the  rate  of  finei^ 
payable).  (The  act  of  God,  the  Queen's  enemies,  bc^  al- 
ways excepted).  The  master  to  sign  bills  of  lading  at  sodi 
rates  of  freight  as  may  be  required  by  the  agents  of  the 
charterers,  but  without  prejudice  to  this  agreement ;  freight 
to  be  paid  here,  one*third  in  cash,  and  the  remainder  hj 
approved  bills  at  four  months  date,  say  charterers'  notes, 
favour  of  Pemberton,  Brothers,  payable  in  London,  agents 
for  Messrs.  Howlett  &  Co.,  New  Ross,  &;a 

^'  Edwabd  PnBLix. 

"William  Stbvbhsoi." 


On  the  17th  day  of  July,  1852,  a  letter  was  addressed 
by  Pemberton,  Brothers,  to  Howlett  &  Co.,  which,  after 
stating  that  they  had  effected  the  above  charterparty,  pro- 
ceeded as  follows: — "We  heard  with  much  r^ret  from 
our  London  firm,  that  you  had  written  to  them,  statin; 
your  inability  to  meet  your  engagements  to  them  as  oor 
agents,  amounting  to  about  10002.  To  secure  this  large 
sum,  we  have  made  the  freight  payable  here,  and  have  re- 
ceived probable  amount  of  same,  say  12502.;  and  on  the  ar- 
rival of  The  Empire,  our  London  firm  will  hand  over  to 
you  any  balance  that  may  be  coming  to  you,  after  paying 
what  shall  have  been  disbursed  here  for  the  use  of  the  ship, 
and  what  is  due  to  both  firms.  It  will  not  cause  yoa  any 
surprise,  that,  in  our  position,  we  have  taken  the  best 
mode  we  cotdd  to  secure  ourselves,  which  we  could  have 
done  by  seizing  the  ship  here;  but  as  that  would  hate 
detained  the  vessel  until  next  spring,  and  thus  have  bees 
deeply  injurious  to  your  interests,  we  have  taken  the  pre- 
sent course,  and  hope  that  you  will  be  of  opinion  that  we 
are  fully  justified  in  doing  so.'' 
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The  freight  was  made  payable  before  hand  in  the  above  l86a 
charterparty,  for  the  purpose  of  enabling  Pemberton,  Bro- 
thers, to  receive  it  at  Quebec,  and  to  retain  it  in  satisfac- 
tion for,  or  in  part  payment  of,  a  debt  due  to  them  by 
Howlett  &  Co. ;  and  Pemberton,  Brothers,  before  this  action, 
received  and  still  retain  the  freight  mentioned  in  the 
charterparty,  amounting  to  1187t  16a  4d ;  and  the  voyage 
therein  mentioned  was  afterwards  performed,  and  the 
freight  earned,  before  the  commencement  of  the  action. 
Whilst  The  Empire  was  at  Quebec,  Pemberton,  Brothers, 
there  made  the  necessary  disbursements  for  the  ship, 
amounting  to  the  sum  of  2622.  0^  Id, 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  in  the  present  action. 
If  yea,  judgment  is  to  be  entered  for  the  plaintiffs  by  con- 
fession for  9252. 15&  9d  If  nay,  judgment  of  non-pros  is 
to  be  entered 

lilies  for  the  plaintiff  ((7.  Pollock  with  him). — ^It  makes 
no  difference  whether  the  plaintiffs  treat  their  claim  as 
one  for  damages,  arising  from  the  defendant's  breach  of 
duty  in  making  the  freight  payable  in  the  first  instance 
to  themselves  at  Quebec,  or  whether  the  plaintiffs  sue  for 
the  freight  as  money  received  by  the  defendant  to  their 
use ;  in  either  case  they  are  entitled  to  recover.  Supposing 
that  Hewlett  Ss  Co.  had  been  owners  of  the  entire  vessel, 
and  had  acted  on  their  own  behalf,  they  would  have  been 
entitled  to  recover,  for  the  master  had  no  authority  to  en- 
ter into  such  a  charterparty,  and  therefore  his  act  could 
not  bind  the  owners:  The  Sir  Henry  TTeM  (a).  According 
to  ordinary  mercantile  usage,  freight  ought  to  be  made 
payable  at  the  end  of  the  voyage,  and  in  the  meantime  it 
remains  at  the  risk  of  the  owner.    But,  assuming  that  this 

(a)  13  Jur  639. 
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185a        charterparty  has  not  been  entered  into  contrary  to 

cantile  usage,  at  all  events  Pemberton,  Brothers,  have  re- 
ceived freight,  which  is  properly  payable  to  the  owners  of 
the  vessel,  and  they  are  bound  to  shew  some  special  reason 
for  detaining  it  It  is  a  general  rule,  that  where  aji  agent 
acts  for  an  undisclosed  principal,  the  latter  may  intervene 
and  assert  his  right :  Smith's  Mercantile  Law,  p.  143,  4th 
edition.  Thus,  where  an  application  is  made  to  a  member 
of  a  firm  for  a  loan,  and  he  advances  money  in  which  the 
partners  are  interested,  an  action  may  be  brought  by  all 
the  members  of  the  firm:  Alexander  y.  Barker  (a),  OarreU 
V.  Handley  (b).  All  part-owners  must  join  in  an  action 
for  freight,  for  they  are  partners  with  respect  to  the  ocm- 
cems  of  the  ship:  Abbott  on  Shipping,  116,  8th  edit.;  Hat- 
saU  V.  OriffUh  (c). 

Hugh  Hill  for  the  defendant. — ^The  real  question  is, 
whether  there  was  any  contract  between  the  plaintiffs  and 
the  defendant  It  is  submitted  that  there  was  not  The 
contract  was  with  Howlett  &  Co.,  and  the  defendant  was 
merely  in  the  position  of  sub-agent,  there  being  no  pri- 
vity between  him  and  the  plaiutiffs.  Prior  to  this  trans- 
action, there  had  been  dealings  between  Pemberton,  Bro- 
thers, and  Howlett  &  Co.,  and  nothing  was  disclosed  to  the 
former  to  lead  them  to  suppose  that  there  was  to  be  any 
difference  in  the  mode  of  dealing.  Sims  v.  Brittain  (d)  is 
an  authority  in  point  There,  A.,  R,  and  others,  were 
owners  of  a  ship  in  the  service  of  the  East  India  Com- 
pany. B.  was  managing  owner,  and  employed  C.  as  his 
agent  for  general  purposes,  and,  amongst  others,  to  receive 
and  pay  monies  on  account  of  the  ship;  and  C.  kept  a  se- 
parate account  in  his  books  with  B.  as  such  managing 


(a)  2  C.  &  J.  133.  (c)  2  C.  &  M.  679. 

(b)  4  B.  &  C.  664.  (flO  4  B.  &  Ad.  376. 
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owner.  To  obtain  payment  of  a  sum  of  money  due  from  I8fi3< 
the  East  India  Company  on  account  of  the  ship,  it  was 
necessary  that  the  receipt  should  be  signed  by  one  or  more 
of  the  owners  besides  the  managing  owner;  and,  upon  a 
receipt  signed  by  B.  and  one  of  the  other  owners,  C.  re- 
ceived, on  account  of  the  ship,  20002.  from  the  East  India 
Company,  and  placed  it  to  B/s  credit  in  his  books  as  ma- 
naging owner.  The  part  owners  having  brought  money 
had  and  received  to  recover  the  balance  of  that  account, 
it  was  held,  that  C.  had  received  the  money  as  the  agent 
of  B.,  and  was  accountable  to  him  for  it ;  that  there  was 
no  privity  between  the  other  part  owners  and  C,  and  con- 
sequently that  the  action  was  not  maintainabla  Also  in 
Ireland  v.  Thomson  (a),  where  the  master  of  a  damaged 
ship  employed  a  person  to  sell  her  for  the  benefit  of  the 
owners,  it  was  held,  that  the  person  employed  might  law- 
fully pay  over  the  proceeds  of  the  sale  to  the  master.  The 
Court  there  expressed  a  doubt,  whether  the  owners  could 
have  maintained  an  action  for  the  money,  even  if  they 
had  intervened  before  payment,  inasmuch  as  there  were 
strong  reasons  for  considering  the  person  employed  a  mere 
sub-agent.  In  that  case,  the  Court  recognised  the  doctrine 
laid  down  in  Pinto  v.  Santos  (6),  where  it  was  held,  that 
bankers,,  who  had  received  from  an  agent  the  proceeds  of 
a  ship  which  belonged  to  different  persons  in  difi^erent 
shares,  with  notice  of  the  agency  of  the  party  from  whom 
the  money  was  received,  and  of  the  rights  of  those  who 
were  entitled  to  it,  were  liable  to  account  to  the  agent 
only  from  whom  they  received  the  money,  notwithstand- 
ing the  intervention  of  the  plaintiff^  who  was  entitled  to 
the  largest  share. 

WiUes  replied. 

(a)  4  C.  B.  149.  (b)  5  Taunt.  447. 
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1853.  Pollock^  C  B. — I  am  of  opinion  that  the  plaintiflH  aie 

entitled  to  recover.  This  ia  simplj  a  daim  for  freight  by 
the  owners  of  a  vessel  against  a  broker  employed  to  effect 
a  charterpartj,  and  who  made  the  freight  payable  in  the 
first  instance  to  himself,  and  received  the  money.  Then 
the  question  is,  to  whom  is  he  to  account?  It  appears  to 
me  that  he  is  responsible  to  the  present  clainianta,  either 
under  the  special  count  or  the  common  count,  for  he  ought 
not  to  have  made  the  freight  payable  to  himself^  but  in 
the  ordinary  way;  and  having  received  the  money,  he  is 
liable  to  the  plaintiffs  in  an  action  for  money  had  and  re- 
ceived to  their  use.  The  plaintiffs  are  owners  of  the  en- 
tire vessel,  and  it  was  not  competent  for  the  defendant  to 
procure  the  captain  to  execute  a  charterparty  which  ex- 
cluded the  right  of  the  owners  to  freight^  which  is  incident 
to  the  vesseL  This  case  is  distingubhable  from  Sims  v. 
Brittain  (a)  and  Ireland  v.  Thompscni  (6),  because  in  those 
cases  there  was  no  contract  between  the  defendants  and 
the  plaintiffs,  but  the  former  were  merely  in  the  situation 
of  sub-agents.  The  present  defendant  must  have  known 
perfectly  well  that  he  was  employed  substantially  on  the 
part  of  the  owners  of  the  vessel;  and  the  fact  of  his  hav- 
ing had  dealings  with  Hewlett  &  Ga  might  have  been 
struck  out  of  the  case.  Without  travelling  through  the 
authorities,  it  appears  to  me  that,  upon  the  simple  state- 
ment of  facts,  the  plaintiffs  are  entitled  to  recover. 

Alderson,  B.,  concurred. 

Platt,  R — ^The  party  employed  must  be  taken  to  have 
known  that  he  was  doing  service  for  the  benefit  of  the 
owners  of  the  vessel,  and  not  of  Howlett  &  Co.,  the  ship's- 
husband.    It  was  his  duty  to  have  made  the  freight  paya- 

(a)  4  B.  &  Ad.  375.  (b)  4  C.  B.  149. 
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ble  according  to  ordinary  mercantile  tusage;  but  in  breach  18d3. 
of  that  duty  he  enters  into  a  charterparty,  by  which  he 
reserres  payment  to  himself— I  should  say  fraudulently, 
because  he  was  not  authorised  to  do  so,  either  by  the 
ship's  husband  or  the  owners,  and  consequently  he  ought 
to  be  accountable  to  the  persons  who  have  sustained  a 
loss  through  his  misconduct  The  first  count  is  proved, 
because  the  contract  with  the  plaintifis  has  been  broken 
by  the  defendant  entering  into  a  charterparty  different 
from  the  ordinary  terms;  and  as  the  defendant  has  receiv- 
ed the  freight  which  properly  belongs  to  the  plaintiffs,  the 
damages  will  be  commensurate. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  relation 
between  the  parties  is  this:  The  plaintiffs  are  the  owners 
of  the  ship,  Hewlett  &  Co.  the  ship's  husband,  and  the 
defendant  a  merchant  and  ship  agent  at  Quebec.  No 
doubt  that  any  contract  between  the  ship's  husband  and 
ship  agent,  with  respect  to  the  management  of  the  ship,  is 
a  contract  which  belongs  to  the  principal;  and  in  re- 
spect of  any  breach  of  that  contract  it  is  competent  for 
the  owner  of  the  ship  to  sue,  just  as  a  person  for  whose 
benefit  a  contract  is  made  may  recover  damages  for  the 
breach  of  it.  Sims  v.  BriMain  only  decided,  that  if  seve- 
ral joint-owners  allow  one  of  them  to  deal  with  their 
money  and  place  it  in  the  hands  of  a  banker  to  his  sepa- 
rate account,  the  banker  may  treat  that  as  a  contract  with 
the  one  individual  In  Pinto  v.  Santas,  the  defendant,  a 
banker,  received  a  sum  of  money,  the  proceeds  of  the  sale 
of  a  ship  and  cargo  belonging  to  several  persons,  from  their 
agent,  and  in  such  case  there  is  no  doubt  that  an  agent 
employing  a  banker,  with  respect  to  the  property  of  several 
other  persons,  cannot  impose  upon  the  banker  so  many 
contracts  as  there  are  owners  of  the  property.  Oibbs,  C.  J., 
there  says,  *'  This  is  not  like  the  case  of  one  man  paying 
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1853.  into  a  bank  a  sum  of  money  belonging  to  one  other  per- 
son/' In  truth,  that  is  a  case  which  occurs  every  day.  It 
is  the  common  practice  for  numerous  persons  to  send  thdr 
cattle  to  a  particular  salesman,  who  perhaps  sells  them  to 
one  individual ;  but  that  is  only  one  contract  with  the  sales- 
man, and  each  separate  owner  could  not  bring  an  action 
against  the  purchaser  for  the  price  of  his  cattle.  This  case^ 
however,  is  totally  different;  and  I  am  clearly  of  opimon 
that  the  plaintiffs  are  entitled  to  recover. 

Judgment  for  the  plaintiffs  (a). 

(a)  See  the  folic  ving  ( 


May  20.  ISBEBG  V.  BOWDEK. 

To  an  action  X  HIS  was  an  actiou  on  a  charterparty,  for  freight     The 

upon  a^chwter-  declaration  stated,  that  it  was  agreed  by  charterparty,  be- 

SSntpleaded,  ^^^^^  ^^  plaintiff,  therein  described  as  the  master  of  the 

that  the  plain-  g^ip  Clio,  and  the  defendant,  that  the  said  ship  should 

tiff  entered  into  .        ,  .       , 

the  charter-  proceed  to  Certain  places  in  the  sea  of  Azof  (in  the  charter- 

^ter*of  the  party  mentioned),  and  load  a  cargo  of  tallow,  &a,  to  dis- 

Mdon tehiof '  ^^J^^Tge  the  same  at  certain  ports  (also  mentioned)  at  a  cer- 

and  as  agent  for  tain  freight,  One  half  of  such  freight  to  be  paid  in  cash  on 

the  owner;  that  .  .  . 

the  phuntiff  ne-  Unloading  and  right  delivery  of  the  cargo,  and  the  remain- 
n^ciai  intort  ^^'  ^7  approved  bills  on  London,  at  three  months  date,  or 
Mrt*  nTSd  ^^  ^*^^'  ^^^^  discount,  at  5t  per  cent  per  annum,  at  mcr- 
he  any  lien  chant's  Option.  The  declaration  then  proceeded  to  state  the 
freight;  and  loading  of  the  vessel  with  a  complete  cargo,  and  the  un- 
thJ  wtio^^^*  loading  thereof  at  the  port  of  dischai^ge,  the  amount  of  the 

ly  as  agent  and 

trustee  for  the  owner.  The  plea  then  proceeded  to  state  that  the  owner  was  indebted  in  a  certain  sob 
to  the  defendant,  which  he  thereby  offered  to  set  off  against  the  plaintiffs  demand : — HtU^  that 
such  debt  was  not  **  a  mutual  debt  between  ihe  plainUffand  the  d^endani^  within  the  true  nean- 
ing  of  the  statutes  of  Set-off,  2  Qeo.  2,  c.  22,  s.  1 3,  and  8  Geo.  2,  c.  24;  and  therefore  that  the  pica 
was  bad.  The  statutes  of  Set-off  are  confined  to  le^  debts  between  the  parties,  their  sole  object 
being  to  prevent  cross  actions  between  the  same  parties. 


BOWDBN. 
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freight,  that  the  defendant  had  notice,  and  that,  although         1863. 
the  defendant  had  paid  the  plaintiff  one-half  the  amount      ^sbbrg" 
of  the  freight,  yet  he  had  not  paid  the  residue,  or  satisfied 
the  plaintiff's  claim  by  approved  bills. 

The  defendant  pleaded,  as  to  872.  6«.,  parcel  of  such 
residue,  that  the  plaintiff  entered  into  the  charterparty 
as  the  master  of  the  vessel  for  and  on  behalf  and  as 
agent  of  one  Carl  Gustaff  Wolff,  the  owner;  and  that  the 
plaintiff  has  no  beneficial  interest  in  the  charterparty,  and 
has  no  lien  whatever  on  the  residue  of  the  freight  or  any 
part  thereof;  and  that  the  plaintiff  has  brought  this  action 
solely  as  agent  and  trustee  of  the  said  owner;  and  that  at 
the  time  the  residue  of  the  freight  became  due  and  paya- 
ble, the  defendant  gave  the  plaintiff  notice  that  he.  elected 
to  pay  the  residue  of  the  freight  in  cash  less  discount,  at 
&c.,  and  not  by  bills;  and  further,  that  at  the  time  when 
the  residue  of  the  freight  became  due  and  payable,  the 
said  C.  G.  Wolff  was  and  still  is  indebted  to  the  defend- 
ant in  an  amount  equal  to  the  said  sum  of  861  6s.  The 
plea  concluded  by  offering  to  set  off  that  amount  in  the 
usual  way. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  last  Easter  Term  (May  i) 
by 

Unthank  in  support  of  the  demurrer. — The  plea  is  bad. 
The  declaration  is  founded  upon  an  express  contract  be- 
tween the  parties  on  the  record,  and  the  plaintiff  is  en- 
titled to  sue  upon  it  without  reference  to  his  actual  inter- 
est in  the  charterparty,  by  the  terms  of  that  instrument, 
on  the  delivery  of  cargo  over  the  side  of  the  vessel  The 
plea  states,  that  the  plaintiff  sues  as  trustee  and  agent 
only;  but  it  does  not  allege  that  the  plaintiff  had  ever 
any  notice  of  the  set  off,  or  that  he  has  ever  been  required 
to  allow  the  amount  in  reduction  of  his  claim.  The  plea 
does  not  bring  the  case  within  the  2  Geo.  2,  c.  22,  s.  13, 
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1853.  upon  which  it  is  founded.  That  section  enacts,  ''tliat 
where  there  are  mutual  debts  between  the  plaintiff  and 
defendant,  one  debt  may  be  set  against  the  other/'  The 
debts,  in  order  to  be  set  off,  must  therefore  be  mutual 
debts  between  the  parties  upon  the  record;  for,  except  for 
that  construction,  no  effect  would  be  given  to  the  express 
words  of  the  section,  which  requires  the  debts  to  be  ''  be- 
tween the  plaintiff  and  the  defendant.''  The  defendant 
may  rely  upon  the  authority  of  BoUwdey  v.  Brook  {c^ 
and  Rvdge  r.  Birch  (a).  The  former  was  an  action  of  debt 
on  bond ;  to  which  the  defendant  pleaded  that  the  bond 
was  given  for  securing  1002.  lent  to  him  by  one  K  C,  and 
that  the  bond  was  given  by  her  direction  to  the  plain- 
tiff in  trust  for  her;  and  that  £.  C,  before  action  brought, 
was  indebted  to  the  defendant  in  more  money  than  the 
amount  of  the  bond;  and  a  demurrer  was  withdrawn  by 
the  advice  of  the  Court  of  Common  Pleas.  The  second 
case  was  similar.  But  in  JVake  v.  Tinlder  (6),  Lord  HUet^ 
borough,  C.  J.,  said  that  he  was  more  inclined  to  restrain 
the  doctrine  of  those  cases;  and  in  Tucker  v.  Tvcker  (c), 
LiMedaie,  J.,  denied  that  they  were  law;  and  Parbe^  J., 
said,  that  if  the  words  of  the  statute  had  been  looked  at, 
those  cases  would  hardly  have  been  decided  as  they  were 
So  that  these  decisions  cannot  be  considered  as  binding. 
[Parke,  B. — If  payment  were  made  to  the  principal,  that 
might  be  taken  as  payment  to  the  agent]  That  would  be 
so;  but  set  off  stands  upon  a  different  footing,  inasmuch 
as  it  is  a  mere  statutory  remedy.  The  allegation  in  the 
plea  that  the  plaintiff  is  the  mere  agent  of  the  owner  of 
the  ship  does  not  affect  the  question.  The  allowance  of 
the  set  off  would  work  much  injustice  to  the  plaintiff,  who 
has  no  means  of  knowing  whether  or  not  the  defendant's 
claim  is  correct    The  debt  may  not  have  existed  at  the 


(a)  Cited  in  Winch  v.  Kedei/,  1  (b)  16  East,  38. 

T.  R  621, 622.  (<•)  4  B.  &  AcL  746. 
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time  the  goods  were  deliyered  from  the  vessel.  It  is  ad-  1863. 
mitted  that,  where  a  contract  is  entered  into  by  an  agent 
as  apparent  principal,  the  real  principal  cannot,  by  inter- 
vening and  by  bringing  the  action  in  his  own  name,  pre- 
clude the  defendant  fr^m  availing  himself  of  a  set  off  for 
a  debt  due  by  the  agent:  Gordon  v.  Ellis (a)y  Oarr  v. 
H%nchliff{h), 

MeUish  contriL — The  defendant  does  not  place  any  re- 
liance upon  the  cases  of  BotUndey  v.  Brooh  and  Rudge  v. 
Birch.  [Parkey  R — ^They  must  be  considered  as  over- 
ruled.] The  defendant  however  contends  that,  accord- 
ing to  the  true  construction  of  the  statutes  of  set  off, 
all  mutual  debts  may  be  set  off.  The  terms  "mutual 
debts''  are  to  be  understood  to  mean,  that  whatever  is 
due  in  point  of  law  from  one  party  to  the  other  in  the 
same  right  may  be  set  off.  The  effect  of  the  statute  can- 
not be  eluded  by  the  right  a  party  may  have  of  electing 
to  sue  in  his  own  name  or  in  that  of  his  agent,  by  whom 
the  contract  was  made  cm  his  behalf.  But  where  a  party 
sues  in  the  name  of  his  agent,  every  defence  which  the  de- 
fendant would  have  had  if  the  principal  himself  had  sued, 
is  open  to  him;  for  example,  he  may  avail  himself  of  pay- 
ment, release,  or  the  fraud  of  the  principal,  as  answers  to 
the  action.  Several  authorities  might  be  cited  for  this  po- 
sition. InAikinson  v.  CoteatvorOi{c),  it  was  held,  that  where 
the  owner  had  demanded  and  had  received  the  freight  from 
the  charterer,  the  commander  could  not  maintain  an  action 
for  it,  although  he  had  given  the  charterer  notice  not  to 
pay  it  to  any  one  but  himself  It  is  contended  in  the  pre- 
sent case  for  the  plaintiff,  that  the  2  Geo.  2,  c.  22,  s.  1 3, 
applies  only  to  mutual  debts  between  tiie  plainUff  and  the 
defendant.  That  statute,  which  was  a  temporary  one  only, 
was  followed  by  the  8  Geo.  2,  c.  24,  &  8,  by  which  it  was 

(a)  2  C.  B.  821.        (b)  4  B.  &  C.  647.        (c)  3  B.  &  C  647. 
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made  perpetual.     By  section  8  of  the  latter  Act,  ''  mutual 
debts"  may  be   set   off     The  language  of  that  statute 
shews  that  the  legislature  did  not  intend  that  the  benefit 
of  the  enactment  was  to  be  strictly  confined  to  the  plain* 
tiff  and  the  defendant  upon  the  record,  for  those  words 
are  omitted.     Now  a  party  cannot,  by  yirtue  of  his  right 
to  elect  which  name  he  shall  adopt  as  that  of  the  plaintiff 
in  the  cause,  oust  the  defendant  of  this  statutory  privi- 
lege.    Nor  can  the  plaintiff,  by  suing  one  party  instead 
of  two,  preclude  the  defendant  so  sued  from  pleading  a 
set-off  due  from  the  plaintiff  to  himself  and  the  party  not 
made  a  co-defendant:  Stackwood  v.  Dunn  {a).    The  case 
of  Coppin  V.  Craig  (b)  is  a  direct  authority  in  the  defend- 
ant's favour.     That  was  an  action  by  an  auctioneer  for 
the  price  of  certain  goods,  upon  which  he  had  lost  his 
lien  by  parting  with  them ;  and  it  was  held  that  the  pur- 
chaser was  entitled  to  set  off  a  debt  due  to  him  from  the 
owner  of  the  good&     The  same  principle  was  followed  in 
Coppin  V.  Walker  (c)  and  Jarvis  v.  Chappie  (d).    Where  the 
party  parts  with  his  lien  the  debt  is,  in  point  of  fact,  not 
his.   This  plea  states  that  the  plaintiff  is  a  mere  agent,  and 
has  no  interest  whatever  in  the  contract     But  where  the 
party  has  a  lien  in  order  to  set  off  a  debt  due  by  the  prin- 
cipal, it  becomes  necessary  to  shew  that  the  agent  has  re- 
presented that  he  had  no  lien.     In  Story  on  Agency,  sect 
404,  the  defences  afforded  by  payment  and  set-off  are  rest- 
ed upon  the  same  principle.     Carr  v.  H%nchliff(e)  is  an 
authority  that  a  debt  may  be  set  off,  although  it  be  due 
by  a  party  who  is  not  the  plaintiff  upon  the  record. 

Unihank  in  reply. — The  defendant  is  bound  to  bring  his 
case  within  the  statute  of  set-off,  as  this  remedy  is  a  mere 
statutory  one.     The  words  of  the  2  Geo.  2,  c.  24,  &  13,  ex- 

(a)  3  Q.  B.  822.  (d)  2  Chit.  Rep.  387. 

(b)  7  Taunt.  242.  (e)  4  B.  &  C.  547. 

(c)  7  Taunt  237. 
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pressly  confine  the  remedy  to  mutual  debts  between  the  ^^^3, 
plaintiff  and  the  defendant.  Stackwood  v.  Dunn  (a)  pro- 
ceeded upon  the  ground  that  the  debts  were  mutual  The 
debt  upon  which  the  plaintiff  there  sued  was  a  joint  debt. 
The  case  of  payment  to  the  principal  is  not  analogous  to 
the  present;  for  where  the  principal  accepts  the  amount  of 
his  debt,  his  agent  cannot  turn  round  and  say  that  the  pay- 
ment is  no  answer  to  a  claim  which  is  satisfied  But  here 
the  principal  does  not  intervene:  it  is  the  act  of  the  debt- 
or. Goppin  V.  Craig  (b)  was  not  strictly  a  case  of  set-off. 
There  the  plaintiff,  who  was  an  auctioneer,  had  sold  cer- 
tain goods  belonging  to  B.  as  the  goods  of  A.,  and  the  Court 
held  that  it  was  such  a  fraud  upon  the  defendant  that  the 
latter  was  entitled  to  set-off  against  the  plaintiff's  claim 
a  debt  due  to  him  from  A.,  for  the  simple  reason,  that  the 
plaintiff  ought  not  to  be  allowed  to  dispute  the  fact  as  he 
had  represented  it  So  in  Carr  v.  Hinchliff{c)y  the  plea 
stated  that  the  goods  were  sold  by  the  principal,  and  that 
the  defendant  did  not  know  that  they  were  the  plaintiff's. 
He,  therefore,  had  purchased  them  on  the  faith  of  having 
his  right  of  set-off  undisturbed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Habtin,  B. — ^This  is  a  demurrer  to  a  plea.  The  declar- 
ation was  upon  a  charterparty  of  the  ship  Clio,  and  al- 
leged that  the  defendant  had  not  paid  to  the  plaintiff  cer- 
tain freight,  which  had  become  due  and  payable  to  him 
under  it 

The  plea  was  as  to  872.  6a,  parcel  of  this  freight;  and  it 
stated,  that  the  plaintiff  entered  into  the  charter  as  master 
of  the  ship,  and  for  and  on  behalf  of  and  as  agent  for  the 
owner  one  Carl  Ghistaf  Wolff;  that  the  plaintiff  never  had 

(a)  3  Q.iB.  822.        (6)  7  Taunt  243.        (c)  4  B.  &  C.  647. 
VOL.  Vm.  K  K  K  BXCH. 
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1863.  any  beneficial  interest  in  the  charter,  and  had  no  lien 
whatever  on  the  freight  or  any  part  of  it,  and  that  he 
brought  the  action  solely  as  agent  and  tmstee  for  Wolff; 
and  after  another  averment,  not  material  to  the  present 
question,  the  plea  proceeded  to  allege  that  Wolff  was  in- 
debted to  the  defendant  to  the  amount  of  872.  6a,  and 
claimed  to  set  it  off.     To  this  plea  there  was  a  demurrer. 

The  case  was  argued  before  us  last  Term  by  Mr.  Unthaik 
and  Mr.  MeUish,  Mr.  Unthanky  in  support  of  the  demur- 
rer, contended,  that,  as  the  plea  was  bad  at  common  law, 
and  could  only  be  supported  by  virtue  of  the  statute  of 
set-off  (a),  inasmuch  as  the  plaintiff  in  the  action  was 
not  the  debtor  to  the  defendant,  the  case  was  not  within 
the  statute.  Mr.  MeUish,  on  the  other  hand,  admitted 
that  the  plea  was  bad  at  common  law,  but  contended  that 
the  statute  had  received  a  construction  in  several  cases, 
which  he  cited,  and  to  which  we  shall  presently  refer; 
and  that,  upon  such  construction,  the  plea  could  be  main- 
tained. 

The  statute  enacts,  "  That  where  there  are  mutual  debts 
between  the  plaintiff  and  the  defendant  one  debt  may  be 
set  against  the  other.''  This  is  the  whole  enactment  as 
applicable  to  the  present  case,  and  upon  its  true  construc- 
tion the  question  depends.  If  the  words  of  the  statute 
had  been,  that  where  there  were  '^  mutual  debts"  the  one 
might  be  set  against  the  other,  the  argument  of  Mr.  Md- 
lish  would  have  had  more  weight;  but  those  are  not  the 
only  words,  for  the  debts  are  to  be  mutual  debts  between 
the  plaintiff  and  the  defendant,  and  there  is  no  debt  here 
due  from  the  plaintiff  at  all;  and  except  the  words  "be- 
tween the  plaintiff  and  the  defendant"  can  be  excluded, 
the  plea  cannot  be  maintained. 

In  support  of  his  view,  Mr.  Mdlish  cited  the  case  of 
Cappin  V.  Craig  (&),  where  a  plea  in  substance  the  same 

(a)  2  Geo.  2,*c.  22,  s.  13;  8  Geo.  2,  c.  24,  s.  5.        (b)  7  Taunt.  243. 
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as  the  present  was  pleaded.  The  plea  was  not  demurred  to,  1853. 
and  its  validity  or  non-validity  in  point  of  law  seems  never* 
to  have  been  considered  at  all,  and  the  matter  decided  by 
the  Court  was  quite  collateral  to  the  present  question.  So 
also  a  case  of  Jarvia  v.  Chappie  (a),  where  a  similar  plea  was 
pleaded,  was  relied  on.  That  was  an  action  by  an  auc- 
tioneer for  goods  sold  and  delivered,  and  the  defendant 
pleaded  that  the  plaintiff  sold  as  agent  for  one  Tappinger, 
who  was  indebted  to  the  defendant,  which  debt  was  plead- 
ed as  a  set-off.  The  plaintiff  replied,  that  the  goods  were 
not  the  goods  of  Tappinger,  and  were  not  sold  by  the 
plaintiff  as  his  agent;  upon  which  issue  was  joined.  The 
plaintiff  was  nonsuited  at  the  trial,  and  the  application  to 
the  Court  was  to  set  aside  this  nonsuit  It  is  at  once, 
therefore,  obvious  that  the  present  question  could  not,  by 
possibility,  have  arisen  under  such  circumstances. 

The  case  of  Carr  v.  Hinchliff  (b),  and  several  other  cases 
decided  on  the  same  principle,  were  also  cited.  It  is  quite 
true  that  there  are  expressions  in  the  judgments  of  the 
learned  Judges  in  that  case  which  seem  to  support  Mr.  Mel- 
lish's  argument;  but  the  real  ground  upon  which  that  and 
many  other  cases  proceeded,  decided  on  the  same  point,  is, 
that  where  a  principal  permits  an  agent  to  sell  as  apparent 
principal,  and  afterwards  intervenes,  the  buyer  is  entitled  to 
be  placed  in  the  same  situation  at  the  time  of  the  disclosure 
of  the  real  principal,  as  if  the  agent  had  been  the  real  con- 
tracting party,  and  is  entitled  to  the  same  defence,  whe- 
ther it  be  by  common  law  or  by  statute,  payment  or  set- 
off, as  he  was  entitled  to  at  that  time  against  the  agent, 
the  apparent  principal.  The  cases  of  Carr  v.  ffinchli^, 
Oeorge  v.  Claggetty  Rabone  v.  Williams,  &c.,  are  all  ex- 
plained on  that  principle  in  Tucker  v.  Tucker  (c).  By  this 
case,  and  that  of  Wake  v.  Tinkler  (d),  and  a  case  referred 

(a)  2  Chit  Rep.  387.  (c)  4  B.  &  Ad.  750. 

(b)  4  B.  &  C.  647.  (rf)  16  East,  36. 
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1853.  to  by  MarryaU,  {Lane  v.  Chandler{a)\  the  cases  of  BcUimr 
•ley  y.  Brook  (b),  and  Rvdge  v.  Buck  (b)j  must  be  considered 
as  entirely  overruled;  and  the  case  of  Tucker  ▼.  Tudoer 
goes  far  to  shew  that  the  statute  of  set-off  is  confined  to 
the  legal  debts  between  the  parties,  the  sole  object  of  the 
statute  being  to  prevent  cross  actions  between  the  same 
parties. 

The  case  otStacktvoad  v.  Dunn  (c)  was  cited  on  behalf 
of  the  defendant  It  is  enough  to  say,  that  this  case  goes 
much  beyond  that  In  that  case,  it  seems  to  have  been 
ruled  that,  the  demurrer  having  confessed  the  truth  of  the 
pleas,  the  parties  to  the  suit  ought  to  be  considered  those 
who  are  alleged  in  the  plea,  and  so  the  set-off  was  between 
the  parties.  The  cases  cited  in  Story  on  Agenqr,  page 
361,  sect.  409,  as  the  authorities  for  what  is  there  stated, 
are  those  already  adverted  to  from  7  Taunt  237  and  243, 
and  have  been  shewn  not  to  support  the  general  pro}>osi- 
tion. 

In  this  case  the  party  whom  the  defendant  agreed  to 
pay  was  the  plaintiff,  but  the  plaintiff  was  not  the  party 
who  agreed  to  pay  the  defendant  the  debt  sought  to  be  set 
off;  and  we  think  that,*  looking  at  the  plain  words  of  the 
statute,  we  best  give  effect  to  the  true  rule  now  adopted 
by  all  the  Courts  at  Westminster  for  its  construction,  by 
holding  that,  inasmuch  as  the  debts  are  not  mutual  debts 
between  the  plaintiff  and  the  defendant,  the  one  cannot 
be  a  set-off  against  the  other. 

This  is  acting  upon  the  rule  as  to  giving  effect  to  all 
the  words  of  the  statute,  a  rule  universally  applicable  to 
all  writings,  and  which,  we  think,  ought  not  to  be  depart* 
ed  from  except  upon  very  clear  and  strong  grounds,  whidi 
do  not,  in  our  opinion,  exist  in  this  case. 

Judgment  for  the  plaintiff 

(a)  7  East,  163.  (b)  1  T,  R.  622.  (c)  3  Q.  B.  889L 
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Williams  v.  Holmbs  and  Others.  i%2a 

Trover  for  goods. 

Pleas — First,  not  guilty  by  statute;  and  secondly,  that  Good8depo«i^ 
the  goods  were  not  the  plaintiff's. — Upon  which  issues  were  yaM  bSo^ 
joined.  mptopw. 

^  mues  in  the 

At  the  last  Liverpool  Assizes,  the  following  facts  ap-  occupation  of 

an  auctioneer. 


ofbeii 


peared : — The  defendant  Holmes,  being  the  owner  of  certain  for  the  pupoae 

lie  ano- 

it,  by  lease,  dated  the  2nd  of  May,  1851,  demised  the  same  f^^*^  P^"?" 


premises,  consisting  of  a  building  and  a  yard  attached  to  by  piSuw 


leged  firom  dis- 

to  one  Marshall  for  the  term  of  five  years,  at  the  yearly  tress. 
rent  of  lOOt,  "  tp  become  due  and  payable  in  advance,  if 
demanded,  by  equal  quarterly  payments,  on  the  15th  of 
June,  the  15th  of  September,  the  15th  of  December,  and 
the  15th  of  March  respectively  in  every  year;  the  first  quar- 
terly payment  to  become  due  in  advance,  and  to  be  paid, 
if  demanded,  on  the  15th  of  June  "  then  next,  with  a  pro- 
viso that  "  if  the  yearly  rent  hereinbefore  reserved,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  of  the  days  hereinbefore 
appointed  for  payment  thereof  in  advance,  being  first  law- 
fully demanded  upon  or  at  any  time  after  the  said  twenty- 
one  days,  and  not  paid  when  demanded,''  the  plaintiff  in 
such  case  might  re-enter.  Marshall  entered  upon  the  oc- 
cupation of  the  demised  premises  under  the  lease,  and  car- 
ried on  his  business  there  as  a  builder  for  some  time;  but 
in  the  summer  of  1851  he  quitted  the  country  for  Australia^ 
having  made  an  arrangement  with  one  Hill,  an  auctioneer, 
by  which  the  latter  was  to  occupy  the  yard  for  his  business 
as  an  auctioneer,  and  to  sell  certain  building  materials  be- 
longing to  MarshalL  Hill  advertised  the  sale  of  the  goods 
by  public  auction;  and  on  the  Slst  of  July,  1852,  the 
plaintiff  bought  a  considerable  quantity  of  the  goods  at 
the  auction,  and  he  authorised  Hill  to  re-sell,  on  his  account, 
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1863.  the  goods  which  were  to  remain  on  the  premises.  On  the 
13th  of  August,  Hill  advertised  the  sale  of  the  plaintiffs 
goods;  but,  on  the  17th,  the  defendant  Holmes,  hearing 
that  Marshall  had  left  the  coimtry,  demanded  the  quarter's 
rent  for  the  quarter  ending  the  15th  of  June  then  past^ 
and  upon  the  tenant's  refusal  to  pay,  he  distrained  the 
plaintiff's  goods,  which  were  lying  in  the  yard.  The  goods 
were  afterwards  sold  under  the  direction  of  Holmes  by  the 
other  defendants. 

It  was  contended,  on  the  part  of  the  plaintiff,  firsts 
upon  the  authority  of  Brown  y.  ArwndeU(a\  that  the 
goods,  being  upon  an  auctioneer's  premises  for  the  purpose 
of  sale,  were  privileged  from  distress;  and  secondly,  that, 
under  the  terms  of  the  lease,  the  quarter's  rent  claimed  as 
due  in  advance  on  the  15th  of  June  was  not  due,  as  no 
demand  had  been  made  on  the  previous  quarter  day.  The 
learned  Judge,  being  clearly  of  opinion  that  the  authori^ 
cited  upon  the  first  point  was  in  the  plaintiffs  favour,  di- 
rected the  jury  in  conformity  with  that  view  of  the  case; 
and  the  plaintiff  obtained  a  verdict  for  71  98.  6cL 

Edward  James  in  last  Term  obtained  a  rule  ni^i  for  a 
new  trial,  on  the  ground  of  misdirection. 

WilkitiSy  Seqt.,  and  Cowling  shewed  cause. — ^First,  the 
goods  were  privileged  from  distress.  They  were  upon  pre- 
mises in  the  occupation  of  an  auctioneer;  and  whether  his 
title  was  good  or  not  is  altogether  immaterial,  as  the  pri- 
vilege is  recognised  for  the  protection  of  the  public,  and 
not  for  the  mere  personal  advantage  of  the  auctioneer. 
Brown  v.  Arundell  (a)  is  a  direct  authority  in  the  plain- 
tiff's favour.  The  Court  there  held,  that  the  auctioneer's 
title  to  the  premises,  which  were  occupied  by  him  in  that 
character,  does  not  in  any  way  affect  the  question  of  pri- 

(a)  10  C.  B.  64. 
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vilege.  [PoUackf  C.  B. — Adams  v.  Or<me(a)  embodies  the  1863. 
same  principle,  and  is  to  the  same  effect  The  law  on 
the  question  of  privilege  from  distress  was  much  consider- 
ed by  this  Court  in  MuspraU  v.  Gregory  (6).]  The  fact 
that,  at  the  time  these  goods  were  taken,  the  auction  was 
not  being  carried  on,  does  not  destroy  the  exemption. 

Secondly,  at  the  time  of  the  distress  the  rent  was  not 
due.  The  question  depends  upon  the  meaning  of  the  lease. 
According  to  the  terms  of  this  instrument,  there  ought  to 
be  a  demand  of  the  rent  upon  each  quarter  day.  The  de- 
mand is  a  condition  precedent  to  the  rent  being  due  and 
payable.  If,  then,  the  rent  is  not  demanded  on  the  15th 
of  June,  as  to  that  quarter  it  ceases  to  be  a  forehand  rent, 
and  is  not  payable  until  the  15th  of  the  September  follow- 
ing. [Martin,  B.— In  Co.  Litt  202.  a.,  it  is  said,  "  If  a 
rent  be  granted  payable  at  a  certain  day,  and  if  it  be  be- 
hind and  demanded,  the  grantee  shall  distrain  for  it 
In  this  case  the  grantee  need  not  demand  it  at  the  day; 
but  if  he  demand  it  any  time  after,  he  shall  distrain  for 
it,  for  the  grantee  hath  election  in  this  case  to  demand  it 
when  he  will,  to  enable  him  to  distrain.""]  Clauses  of  this 
description  are  always  strictly  construed  by  the  Courts: 
MaUam  v.  Arden(c),  18  Vin.  Abr.  "Rent,"  (P.  a.)  pL  12. 
[Alderson,  B. — I  think  that  the  meaning  of  the  clause  is, 
that  the  rent  shall  become  due  and  payable  in  advance, 
but  shall  not  be  actually  paid  unless  demanded.  That  con- 
struction gives  effect  to  the  whole  instrument;  but  as  the 
decision  of  the  case  may  depend  upon  the  determina- 
tion of  the  first  question,  it  is  unnecessary  to  give  any  opin- 
ion upon  this  point.] — ^They  were  then  stopped  by  the 
Court. 

Edward  James  and  MUma/rd^  in  support  of  the  rule. — 
These  goods  were  not  privileged.    Where  goods  are  sent  to 

(a)  1  C.  &  M.  380.        (6)  1  M.  &  W.  633.        (c)  10  Bing.  299. 
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1853.  an  auction  rpom  to  be  sold  by  public  auction,  they  are  not 
distrainable;  but  the  same  privilege  does  not  exist  where 
they  remain  in  a  yard,  which  is  separated  from  the  rooms 
where  the  business  of  the  auctioneer  is  carried  on.  It  is 
laid  down  in  Gilbert  on  Distresses  (a):  ''The  cattle  and 
goods  of  a  guest  at  a  public  inn  are  privileged,  because  an 
inn  is  publici  juris,  and  every  man  has  a  right  to  put  up 
at  if  And  he  then  proceeds  to  say:  ''The  cattle  and 
goods  must  be  actually  within  the  premises  of  the  inn  it- 
self to  be  exempted  from  distress,  and  not  in  any  place  the 
tenant  may  have  removed  them  to  for  his  convenience' 
citing  Croser  v.  TomUnaon  (b).  That  case  is  as  follows:  "A 
racehorse  distrained  for  rent  at  a  stable  on  Bamet  Ccnn- 
mon,  half  a  mile  distant  from  the  inn :  the  stable  no  part  of 
the  inn— horse  distrainable/'  [PoUocky  C.  R— The  Court 
seem  there  to  have  decided  the  question  on  the  ground 
that  the  stable  where  the  horse  was  distrained  was  no  part 
of  the  inn.  But  here  the  yard  itself  was  used  by  the  auc- 
tioneer for  the  purposes  of  his  trade.  If  an  innkeeper 
were  to  say  to  a  person  applying  for  accommodation:  "  My 
house  is  full,  but  I  can  obtain  you  a  lodging  across  the 
street,''  I  think  that  those  premises  would  be  as  much  pri- 
vileged as  the  inn  itself]  In  Brotvn  v.  ArundM  (c),  the 
Court  of  Common  Pleas  seem  to  think  that  the  auctioneer's 
title  does  not  affect  the  question.  The  defendants  here  were 
prepared  with  evidence  to  shew  that  the  auctioneer  was 
in  possession  collusively,  and  but  for  the  course  which  the 
cause  took  at  the  trial,  they  might  have  given  evidence  to 
establish  the  fact. 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  It  was  moved  upon  two  points;  but  upon 
one  of  them  it  becomes  unnecessary  to  give  any  opinion, 
as  the  Court  stopped  the  learned  counsel  who  shewed  cause, 

(a)  Page  35.  (h)  Bain.  472.  (c)  10  C  R  64. 
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and  we  have  not  heard  the  whole  of  the  argument;  and  JL863. 
the  decision  of  the  other  point  is  sufficient  of  itself  to  dis- 
pose of  this  action.  I  am  of  opinion  that  as  these  goods  were 
upon  the  premises  for  sale  by  the  auctioneer,  they  were 
not  liable  to  be  distrained.  The  case  oi Brown  v.  Arunddl 
decides,  that  even  in  the  case  where  an  auctioneer  is  an 
absolute  trespasser,  having  no  right  to  be  on  the  premises, 
and  is  there  in  violation  of  the  covenants  contained  in 
the  lease,  and  without  the  leave  of  any  person  having  au- 
thority to  let  the  premises,  the  goods  are  privileged  from 
distress.  The  ground  of  that  exception  to  the  general  rule 
of  distress  is,  the  convenience  and  benefit  of  trade,  and 
that  the  public  may  not  lose  their  goods  by  having  them 
distrained  for  rent  due  for  the  premises  to  which  they  have 
sent  them,  for  the  purpose  of  having  something  done  to 
them,  as  in  the  case  of  com  sent  to  a  miller  to  be  ground,  or 
cloth  sent  to  a  tailor  to  be  made  into  clothes.  That  principle 
is  clearly  laid  down  in  Brown  v.  AnmdeUy  and  the  present 
case  falls  precisely  within  it.  It  is,  however,  urged  on  be- 
half of  the  defendants,  that  they  were  prepared  to  shew 
that  the  occupation  of  the  auctioneer  was  not  bond  fide, 
but  that  they  were  precluded  from  doing  so  by  the  course 
which  the  cause  took.  But  there  was  no  point  of  that  kind 
made,  either  at  the  trial,  for  the  learned  Judge  who  tried 
the  cause  has  no  note  to  that  effect,  or  in  moving  for  the 
rule,  and  therefore  we  cannot  now  take  cognisance  of  any 
such  objection. 

Alderson,  B. — I  am  of  the  same  opinion.  The  only 
question  which  we  have  now  to  consider  is,  whether,  in 
point  of  law,  these  goods  were  privileged  from  distress. 
And  I  am  of  opinion  that  they  were.  K  goods  are  sent  to 
an  auctioneer's  to  be  sold,  they  are  not  distrainable.  This 
is  well  established,  and  the  reason  of  the  rule  is,  that  it  is 
for  the  benefit  of  trade  that  persons  are  not,  by  sending 
their  goods,  to  be  permitted  to  fall  into  a  trap,  or  that  the 
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1863.  purchaser  should  be  precluded  from  getting  his  goods.  If 
Williams  ^^^  "^®  ^^^^  Otherwise,  trade  could  not  be  carried  on.  It 
is  for  the  good  of  the  public  that  in  such  case  the  interest 
of  the  landlord  is  postponed  to  the  benefit  of  trade.  Brown 
y.  Arunddl  decides,  that  the  title  of  the  party  who  acts 
as  auctioneer  will  not  be  inquired  into.  That  case  rests 
upon  the  plainest  and  simplest  principle,  and  is  not  in  any 
way  distinguishable  from  the  present.  Here  the  goods  are 
deposited  in  the  yard  for  the  purpose  of  being  sold  hj  pub- 
lic auction.  The  defendants,  being  well  aware  of  that  fact, 
seize  them  for  rent.  They  are  clearly  responsible  to  the 
plaintiff. 

Platt,  B. — ^Although  the  goods  were  in  a  yard,  and  not 
in  a  public  auction  room,  that  fact  makes  no  difference 
If  a  horse  is  sent  to  be  sold,  and  is  kept  in  a  yard,  it  is 
equally  privileged  from  distress.  Brawn  v.  Arunddl  in 
principle  governs  the  present  case.  The  facts  there  were 
even  more  in  the  defendants'  favour  than  they  are  here, 

Mabtin,  B.,  concurred. 

Rule  discharged. 
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Paulunq  and  Another  t;.  The  London  and  North  Wbstbkn      May  30. 
Railway  Company. 

Assumpsit.— The  first  count  of  the  declaration  stated,  The  agent  of 

that  the  plaintiffs,  at  the  request  of  the  defendants,  agreed  Railway  Com- 

to  sell  to  the  defendants,  and  the  defendants  agreed  to  pur-  j^  JldtTie^ 

chase  from  the  plaintiffs,  6000  Heckmatack  sleepers,  at  plaintiff  to  pur- 

chase  of  h»™  a 

38.  \\d.  each,  which  were  to  be  delivered  by  the  plaintiffs  quantity  of 

for  the  defendants  at  the  EUesmere  or  Egerton  yard,  in  ^^l^t^^ 

Liverpool,  and  were  to  be  paid  for  by  the  defendants  to  2l^'„  ^^ 

Messrs.  Houghton  &  Smith  in  cash,  on  delivery;  (mutual  receiyedand 

promises);  and,  although  the  defendants  did  afterwards  company:— 

sell  and  deliver  the  said  6000  Heckmatack  sleepers  accord-  ^i^en^*" 

ing  to  the  terms  of  the  said  agreement,  and  the  defendants  from  which  the 

®  1  jury  might  find 

then  took  and  accepted  the  same,  and  although  Messra  a  contract  hy 
Houghton  &  Smith  were  ready  and  willing  to  have  accept-  the97Ui»M5on 
ed  payment  of  the  same  according  to  the  price  aforesaid,  cf  i?  ha^M^*" 
amounting  to  937i.  108.,  yet  the  defendants  have  not  paid  provided  that 

the  directors 

Messrs.  Houghton  &  Smith  or  the  plaintiffs. — ^There  was  may  contract 
also  a  count  for  goods  bargained  and  sold,  and  for  goods  h^fTthe^com- 
sold  and  deUvered.  SUSl^iTn. 

pnvate  penona 

Pleas — first,  non  assumpsit;   secondly,  to  the  second  may  make  a 
count,  a  set-off:  to  which  the  plaintiffs  replied  "  not  in-  tract.'^**™  ^^ 
debted." 

At  the  trial,  before  Martin,  B.,  at  the  last  Liverpaol 
Assizes,  the  following  facts  appeared. — On  the  18th  of 
February,  1862,  the  plaintiff  Pauling  wrote  to  one  Ebo- 
raU,  a  clerk  of  the  engineer  of  the  London  and  fTorth 
Western  Railway  Company,  the  following  letter: — 

"  Dear  Sir, — I  will  undertake  to  deliver  to  you  in  the 
yard  at  Liverpool,  7000  Heckmatack  sleepers,  9  feet  long, 
JO  inches  by  5,  for  3«.  lid.  each,  paying  all  porterage 
and  cartage,  &c. ;  the  sleepers  to  be  taken  as  they  are  in 
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1863.       the  stack,  with  the  exception,  thiat  all  undersized  sleepers 

Paulino      *^  "^  rejected  by  70U.    Should  this  offer  be  accepted,  I 

«•  shall  be  glad  to  give  you  an  order  on  my  agents  in  LiYer- 

▲ND  North    pool,  Messrs.  Houghton  &f  Smith,  for  their  immediate  de- 

HailwatCo.  livery,  they  having  charge  of  them  for  me.    The  invoioe 

will  have  to  be  made  out  in  their  name. 

"Your's  truly, 

"  Gboeob  C.  PAUuHa" 

On  the  20th  of  February,  EboraU  sent  the  following 
reply: — 

"Dear  Sir — On  consideration  of  your  offer  of  the  18th 
instant  of  7000  Heckmatack  sleepers,  I  have  no  objection 
to  accept  it  on  account  of  the  London  and  North  Western 
Railway  Company,  for  6000  of  them,  provided  they  be  de- 
livered to  our  inspector  or  agent  in  the  EUesmere  or  Eger- 
ton  yard,  Liverpool,  free  from  shakes  and  other  imperfec- 
tions, to  size,  and  approved  of  by  him  and  selves,  at  Ss. 
l^d.  each;  and  if  agreeable,  on  receipt  of  your  order  upon 
Messrs.  Houghton  &  Smith,  we  will  commence  shipping 
them.  "  Your's  truly, 

"  William  Henby  Eboball." 

On  the  21st  of  February,  the  plaintiffs  sent  to  EboraU 
the  following  answer: — 

"  Sir — I  accept  your  offer  of  6000  Heckmatack  sleepersi 
delivered  at  the  EUesmere  or  Egerton  yard  in  Liverpool, 
at  38.  l^cL  each,  to  be  paid  Messrs.  Houghton  &  Smith 
in  cash,  on  deUvery.  The  sale  being  to  you  on  account  of 
the  London  and  North  Western  RaUway  Company.  I  in- 
close an  order  on  Messrs.  Houghton  &  Smith,  Liverpool, 
to  deliver  the  sleepers. 

"  I  am,  Sir,  your  obedient  servant, 

"  BoBEBT  Fey, 
''  Pro  Paulino  &  Co." 
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A  carrier^  employed  by  the  London  and  North  Western  1^*3- 

Bailway  Company,  went  with  this  order  to  Messrs.  Hough*  Pauliko 

ton  &  Smith's,  and  removed  the  sleepers  to  the  station  of  londom 

the  company,  who  afterwards  used  them  on  their  line.  ^^  North 

The  plaintifis  sent  the   following  invoice  with  the  Railway  Co. 
goods: — 

"Liverpool,  27th  February,  1852. 
"  London  and  North  Western  Railway  Company. 

"  Bought  of  Pauling  &  Co. 
«  Per  Houghton,  Smith  &  Co. 
"  6000  Railway  Sleepers,  9  x  10  x  6,  @  SAi  .  937^10*'' 

On  the  13th  of  May,  one  of  the  plaintiffs  received  the 
following  letter: — 

"  London  and  North  Western  Railway  Company. 
"Audit  Office,  Euston  Station,  May  13th,  1852. 
"Sir — Having  a  payment  to  make  on  account  of  Pauling 
&  Co.  for  sleepers  purchased  from  Messrs.  Houghton  & 
Smith,  Liverpool,  amounting  to  9377. 10^.,  as  below  stated, 
I  have  lo  request  you  to  say  whether  you  prefer  the  bal- 
ance being  sent  to  you  direct,  or  to  the  parties  above,  and 
oblige  "  Your's  truly, 

"W.  Kendbick." 
"  Per  J.  GoALEN. 
"  C.  Pauling  &  Co.  "  (W.  Kbndrick). 

"  Cr.— Amount  of  account  for  sleepers      .  937  10    0 

"  Less  the  sum  due  the  London  and  North 
Western  Railway  Company  for  hire  of 
engine  whilst  making  the  Clifton  Branch  231  10    0 


"  Balance  ^^706    0    0.' 


Pauling  &  Co.  afterwards  requested  the  Company  to 
pay  the  price  of  the  sleepers  to  Messrs.  Houghton  &  Smith, 
according  to  the  agreement;  but  the  Company  refused  to 
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do  80^  on  the  ground  that  Pauling  &  Co.  were  indebted  to 
them  in  the  above  amount  of  2312.  Ss^  which  they  sou^t 
to  deduct.  Some  correspondence  took  place  on  the  sub- 
ject^ in  the  course  of  which  Pauling  &  Co.  received  the 
following  letter  firom  the  secretary  of  the  Company: — 

"  Gentlemen,  "  Liverpool,  14th  June,  1852. 

"  Your  favour  of  the  8th,  addressed  to  the  directors,  has 
been  forwarded  to  me  here.  The  delay  which  has  taken 
place  in  complying  with  your  direction  to  pay  to  Mesrs. 
Houghton,  Smith,  &  Co.  the  amount  due  to  you  for  sleepers, 
arises  from  our  solicitors  having  informed  me  that  several 
claims  had  recently  been  made  on  this  company  in  refer- 
ence to  the  Clifton  Branch  contract,  for  which  you  were 
the  responsible  party.  I  will  endeavour  that  no  further 
delay  shall  take  place  than  what  may  be  required  for  the 
adjustment  of  the  several  matters  referred  to. 
"  I  remain,  Gentlemen, 

"  Your  obedient  Servant, 
"H.  Booth." 

It  was  objected,  on  behalf  of  the  defendants,  that  there 
was  no  contract  obligatory  on  them  within  the  97th  section 
of  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict 
c.  16.  The  learned  Judge  ruled,  that  there  was  evidence 
for  the  jury  of  a  contract  with  the  company;  and  having 
left  the  question  to  them,  a  verdict  was  found  for  the  plain- 
tiffs for  937t  10«.,  leave  being  reserved  for  the  defendants 
to  move  to  enter  a  verdict  for  them  on  the  first  count; 
it  being  agreed  that,  in  case  the  verdict  was  so  entered,  it 
should  stand  for  the  plaintiffs  on  the  second  count,  with 
7062.  damages. 

Milwardy  in  the  following  Term,  obtained  a  rule  nisi  ac- 
cordingly, or  for  a  new  trial;  against  which, 

Hugh  Hill  and  Cofding  shewed  cause  (May  26). — The 
plaintiffs  are  entitled  to  retain  the  verdict  upon  the  first 
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count.    There  was  ample  evidence  to  support  it-    If  the        1853. 
question  had  been  one  between  private  individuals,  the      p^uIing 
defendants  would  clearly  be  liable.    The  ffoods  were  or-       ,  •• 

jj  --,^__  ,°  London 

derea  on  behalf  of  the  company,  and  were  delivered  to  and  North 
them  through  their  carrier;  and,  upon  application  to  the  railwItG). 
directors  for  payment,  no  question  was  raised  either  as  to 
the  amount  due,  or  the  liability  of  the  company;  but  they 
merely  sought  to  postpone  the  payment,  with  a  view  to 
settle  a  cross  demand.  Moreover,  the  contract  is  exe- 
cuted, and  not  executory  only.  If  any  doubt  could  exist 
whether  there  was  a  contract  obligatory  on  the  company, 
it  is  entirely  removed  by  the  97th  section  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  16(a).    That 


(a)  That  section  enacts,  that 
"  The  power  which  may  be  grant- 
ed to  any  such  committee  to  make 
contracts,  as  well  as  the  power 
of  the  directors  to  make  contracts 
on  behalf  of  the  company,  may 
lawfully  be  exercised  as  follows 
(that  is  to  say) : — 

*'With  respect  to  any  contract 
which,  if  made  between  private 
persons,  would  be  by  law  requir- 
ed to  be  in  writing  and  under 
seal,  such  committee  or  the  di- 
rectors may  make  such  contract 
on  behalf  of  the  company  in 
writing,  and  imder  the  common 
seal  of  the  company,  and  in  the 
same  manner  may  vary  or  dis- 
charge the  same: 

"  With  respect  to  any  contract 
which,  if  made  between  private 
persons,  would  be  by  law  requir- 
ed to  be  in  writing,  and  signed 
by  the  parties  to  be  charged 
therewith,  then  such  committee 
or  the  directors  may  make  such 
contract  on  behalf  of  the  com- 
pany in  writing,  signed  by  such 


committee  or  any  two  of  them, 
or  any  two  of  the  directors,  and 
in  the  same  manner  may  vary  or 
discharge  the  same: 

"With  respect  to  any  contract 
which,  if  made  between  private 
persons,  would  by  law  be  valid 
although  made  by  parol  only 
and  not  reduced  into  writing, 
such  committee  or  the  directors 
may  make  such  contract  on  be- 
half of  the  company  by  parol 
only,  without  writing,  and  in  the 
same  manner  may  vary  or  dis- 
charge the  same: 

"And  all  contracts  made  ac- 
cording to  the  provisions  herein 
contained  shall  be  effectual  in 
law,  and  shall  be  binding  upon 
the  company  and  their  succes- 
sors, and  all  other  parties  there- 
to, their  heirs,  executors,  or  ad- 
ministrators, as  the  case  may  be ; 
and  on  any  default  in  the  exe- 
cution of  any  such  contract,  ei- 
ther by  the  company  or  any 
other  party  thereto,  such  actions 
or  suits  may  be  brought,  either 
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1853.        section  provides  for  three  distinct  classes  of  contracts,  yis. 
Pauling      those  under  seal,  by  writing,  and  by  parol.    It  enacts  that^ 
London       "^^^^  ^  parol  contract  would  be  binding  between  private 
^D  NoBTH    persons,  it  will  bind  the  company,  if  made  by  their  di- 
Railway  Co.    rectors.    This  is  a  contract  of  that  description.    There  is 
no  necessity  for  its  being  either  under  the  seal  of  die  com- 
pany or  in  writing.    The  defendants  are  carriers  for  hire, 
and  materials  of  the  description  in  question  are  necessaiy 
for  the  purpose  of  carrying  on  their  trade.    They  are  mat- 
ters of  a  trivial  nature,  and  the  necessity  for  them  is  of 
every  day's  occurrence.    If  the  order  had  been  for  a  few 
cwi  of  sleepers,  and  the  company  had  accepted  them,  and 
the  directors  had  agreed  to  pay  the  price,  the  company 
would  be  liable,  although  the  corporate  seal  of  the  com- 
pany had  not  been  affixed  to  the  contract;  and,  indeed, 
the  necessity  for  such  a  ceremony  would  destroy  the  com- 
pany's powers  to  carry  on  their  trade.     If  the  seal  were  re- 
quired to  such  a  contract,  it  would  be  equally  essential  to 
the  validity  of  an  order  for  a  barrow  load  of  sand.    The 
case  in  truth  falls  within  the  exception  to  the  ancient  rule^ 
that  a  corporation  cannot  bind  itself  except  by  deed,  and 
which  was  fully  expounded  by  this  Court  in  the  Mayer  of 
Ludlow  V.  Charlton  (a),  where  it  is  said  "  a  corporation 
which  has  a  head,  may  give  a  personal  command,  and  do 
small  acts,  as  it  may  retain  a  servant    It  may  authorise 
another  to  drive  away  cattle  damage  feasant^  or  make  a 
distress,  or  the  like.    These  are  all  matters  so  constantly 
recurring,  or  of  so  small  importance,  or  so  little  admitting 
of  delay,  that,  to  require  in  every  such  case  the  previous 
affixing  of  the  seal,  would  be  greatly  to  obstruct  the  every 
day  ordinary  convenience  of  the  body  corporate,  without 
any  adequate  object''    Lord  Denman,  C.  J.,  in  Sanders  v. 


by  or  againBt  the  company,  as      private  persons  only.** 
might  be  brought  had  the  same  (a)  6  M.  &  W.  821. 

contracts   been   made  between 
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St  Neofs  Union  (a),  upon  the  same  principle,  says,  "  A  mo-        iBfia 
tion  in  this  case  was  made  for  a  new  trial,  on  the  ground  that      p^ulino 
no  contract  under  seal  was  proved  against  the  defendants.  »• 

But  we  think  that  they  could  not  be  permitted  to  take  the  and  Nokth 
objection,  inasmuch  as  the  work  in  question,  after  it  was  j^^j^i^^co. 
done  and  completed,  was  adopted  by  them  for  purposes 
connected  with  the  corporation."  In  Diggle  v.  London 
and  BlackwaU  Railway  Company  (b),  the  contract  which 
this  Court  held  to  require  the  solemnity  of  the  corporate 
seal,  was  forwork  of  great  magnitude,  of  unusual  occurrence, 
and  connected  with  the  real  property  of  the  Company.  In 
Finlay  v.  Bristol  and  Exeter  Railway  Compa/ny  (c),  Parkey 
R,  expressed  an  opinion  that  the  defendants,  an  incorpor- 
ated company,  were  liable,  in  an  action  of  use  and  occu- 
pation, for  the  enjoyment  of  land  which  they  had  actual- 
ly occupied,  in  the  absence  of  any  contract  under  seal: 
and,  in  Lowe  v.  London  and  North  Western  Railway  Com- 
pany (cQ,  the  Court  of  Queen's  Bench  concurred  in  that  ex- 
pression of  opinion,  and  decided  the  same  point  in  the 
plaintiff's  favour.  The  present  case  is  even  stronger  than 
that  cited;  for  here  there  is  an  express  contract,  whilst 
in  that  there  was  an  implied  contract  only.  De  Grave  v. 
Mayor  and  Corporation  of  Monmouth  (e)  may  be  referred 
to  as  an  authority,  that  a  corporation  may  contract  by 
parol  for  the  purchase  of  goods.  It  is  therefore  clear  from 
the  authorities,  that  this  parol  contract,  having  been  exe- 
cuted, is  good  in  law;  and  that  there  was  ample  evidence 
for  the  jury  to  warrant  them  in  finding  the  company  liar 
ble,  although  the  contract  was  made  by  their  agent:  Smith 
V.  Birmingham  Oas  Company  (/). 

MHward  in  support  of  the  rule. — The  first  count  has 
been  treated  as  a  common  count  for  goods  sold  and  deli- 

(a)  8  Q.  B.  810.  (d)  21  L.  J.,  Q.  B.,  361. 

(ft)  5  Exch.  442.  (e)  4  Car.  &  P.  111. 

(c)  7  Exch.  409.  (/)  1  A.  &  E.  626. 

VOL.  VIII.  L  L  L  EXCH. 
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vered.  It  appears,  however,  to  have  been  expressly  framed 
with  the  view  of  excluding  a  plea  of  set-offl  There  was 
no  evidence  to  warrant  the  jury  in  finding  a  verdict  fi>r 
the  plaintiffs  on  that  count.  The  correspondence  relied 
on  as  amounting  to  a  contract,  was  not  with  the  secre- 
tary of  the  company,  but  with  a  clerk  of  their  ^igineer 
It  makes  a  material  difference,  whether  a  correspondence 
is  carried  on  with  the  secretary,  or  other  ofBcer  of  the 
company,  whose  duty  it  would  be  to  communicate  the 
subject-matter  to  the  directors,  or  whether  it  takes  place 
with  a  mere  servant,  and  in  such  a  way  that  it  would 
not,  in  the  ordinary  course  of  business,  come  to  the  direc^ 
tors'  knowledge.  [Martin^  B. — If  a  clerk  agrees  to  pur- 
chase goods  upon  certain  terms,  and  his  principal  after- 
wards accepts  the  goods,  he  must  take  them  upon  those 
terms.  Here  the  company  have  used  the  sleepers;  then, 
according  to  the  case  of  Lowe  v.  London  and  North  Wesi^ 
em  Railway  Company  (a),  a  contract  may  be  presumed.]^ 
These  corporations  cannot  contract  by  conduct,  but  only 
under  seal,  or  in  the  statutory  mode.  By  the  96th  sec- 
tion of  the  8  &  9  Vict.  c.  J  6,  the  directors  cannot  exercise 
the  powers  entrusted  to  them  except  at  a  legally  consti- 
tuted board  meeting.  Suppose  the  company  had  refused  to 
accept  the  goods,  would  they  have  been  liable  for  a  breach 
of  contract?  A  claim  in  respect  of  the  use  and  occupation 
of  land  stands  on  an  entirely  different  footing,  because 
there  the  fact  of  occupation  raises  the  presumption  of  a 
tenancy.  An  authority  to  contract  by  parol  will  not  be 
implied,  unless  where  the  act  is  one  without  whi(^  the 
corporation  could  not  subsist,  as  in  the  case  of  bills  of  ex- 
change drawn  by  a  trading  corporation :  Mayor  ofLudhw 
V.  Charlton  (6).  [Aldersoriy  B. — Here  there  is  an  executed 
contract,  and  the  only  question  is,  upon  what  terms? 
Then,  if  the  agent  agreed  to  certain  terms,  and  the  com- 


(a)  21  L.  J.,  Q.  B.,  361. 


(6)  6  M.  &  W.  815. 
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pany  afterwards  accepted  the  goods,  that  is  evidence  for        1853. 
the  jury  that  they  accepted  them  on  those  terms.]     Paine      pauling 
V.  The  Strand  Union  (a),  Diggle  v.  London  and  BUickwaU       -  ^• 
Railway  Company  (b),  Lamprell  v.  BiUericay  Union  (c),     and  North 
and  Homersham  v.  Wolverhampton  Waterworks  Compa/ny  (d),    railway  Co. 
are  cases  in  which  the  work  was  done  and  accepted  by  the 
company;  but  they  were  nevertheless  held  not  liable,  there 
being  no  contract  under  seal,  or  as  authorised  by  statute. 
Eomersham  v.  Wolverhampton  Waierworks  Company  (d) 
was  expressly  decided  upon  the  97th  section  of  the  8  &  9 
Vict  c.  1 6.    The  authorities  were  reviewed  in  the  case  of 
Finlay  v.  Brietol  and  Exeter  Railway  Company  (e),  where 
the  law  which  governs  contracts  of  this  description  is  fully 
explained.    In  Lowe  v.  London  and  North  Western  Rail- 
way Company  (/),  the  defendants  had  occupied  the  land, 
so  that  the  case  was  within  the  principle  laid  down  in 
Finlay  v.  Bristol  and  Exeter  Railway  Company  {g).     Clarke 
V.  Guardians  of  the  Cuckfidd  Union  (h)  was  decided  on  the 
ground  that  the  subject-matter  of  the  contract  was  es- 
sential to  the  very  purpose  for  which  the  corporation  was 
created. 

Pollock,  C.  B. — The  rule  must  be  discharged,  and  on 
this  ground,  that  there  was  evidence  to  be  submitted  to 
the  jury,  and  they  have  come  to  the  conclusion  that  there 
was  a  contract  with  the  company.  It  appears  that  some 
correspondence  respecting  the  purchase  of  these  goods 
took  place  between  the  plaintiflF  and  a  person  in  the  ser- 
vice of  the  company.  I  pause  not  to  inquire  whether  he 
was  a  servant  in  a  particular  department,  or  whether  he 
was  the  secretary  of  the  company;  it  is  sufficient  that  he 
was  in  the  actual  service  of  the  company,  and  acting  on 
their  behalf  in  that  correspondence.     I  must  reject  the 

(a)  8  Q.  B.  326.  (e)  7  Exch.  309. 

(ft)  6  Exch.  442.  (/)  21  L.  J.,  Q.  B.,  361. 

(c)  3  Exch.  283.  (ff)  7  Exch.  409. 

{d)  6  Exch.  137.  W  B.  C.  Ca.  81. 
lll2 
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distinction  attempted  to  be  taken  between  the  clerk  of  an 
engineer  of  the  company  and  a  clerk  of  the  company;  the 
former  is  a  clerk  of  the  company,  though  in  that  particular 
department  The  special  count  has  been  framed  in  accord- 
ance with  the  contract  contained  in  the  correspondence, 
and  there  is  evidence  that  the  goods  were  received  and 
used  by  the  company.  The  question  then  is^  under  what 
contract  were  they  so  received  and  used.  There  was  no 
proof  of  any  other  than  that  contained  in  the  correspond- 
ence; and  the  case  of  Lowe  v.  The  London  and  North 
Western  Railway  Company  furnishes  abundant  authority 
for  the  position  that,  under  these  circumstances,  there  was 
evidence  to  be  submitted  to  the  jury,  from  which  they 
might  infer  a  contract  with  the  company.  Mr.  MUward 
has  entered  into  an  elaborate  analysis  of  the  cases,  and 
has  attempted  to  distinguish  this  from  some  others,  in 
which  a  parol  contract  has  been  held  valid  Certainly,  if 
reference  were  made  to  the  cases  decided  upon  any  subject 
within  the  last  ten  years,  and  if,  instead  of  taking  an  en- 
larged view  of  the  matter,  certain  expressions  were  selected 
from  particular  judgments,  and  propounded  as  the  law  of 
the  land,  great  doubt  and  difficulty  might  be  raised  in 
many  questions  extremely  plain.  However,  in  this  case 
there  is  nothing  to  prevent  us  from  giving  effect  to  the 
doctrine  laid  down  by  the  Court  of  Queen's  Bench  in  the 
case  of  Lowe  v.  The  London  arid  North  Western  Railway 
Company,  I  think  that  the  direction  of  the  learned  Judge 
was  perfectly  right. 


Alderson,  B. — I  am  of  the  same  opinion.  According 
to  the  express  provisions  of  the  Companies  Clauses  Con- 
solidation Act,  railway  companies  may  be  bound  by  con- 
tracts made  by  the  directors  on  their  behalf,  in  the  same 
way  as  private  persons  are  bound,  that  is  to  say,  where 
private  persons  must  contract  by  deed,  the  directors  may 
contract  on  behalf  of  the  company  under  their  common 
seal;  where,  in  the  case  of  private  persons,  the  contract 
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must  be  in  writing,  and  signed  by  the  parties  to  be  charged 
therewith,  there  must  be  an  instrument  in  writing,  signed 
by  at  least  two  of  the  committee  or  directors;  and  where 
priyate  persons  may  make  a  valid  contract  by  parol  only, 
the  company  may  be  bound  by  a  contract  made  in  the 
same  manner  by  the  committee  or  directors.  Here  the 
goods  were  furnished  under  a  contract  made  with  an  agent 
of  the  company  upon  certain  terms,  and  that  is  reasonable 
evidence  of  an  undertaking  by  the  company  to  accept  the 
goods  on  those  terms. 

Platt,  B. — In  my  opinion  the  case  is  perfectly  clear. 
The  correspondence  which  took  place  after  the  contract 
affords  sufficient  evidence  that  the  company  were  the  real 
parties  to  the  contract  In  the  case  of  Homersham  v.  The 
Wolverhampton  Waterworks  Company  (a),  there  was  no 
evidence  that  the  extra  work  was  either  ordered  by  the 
company,  sanctioned  by  the  company,  or  ratified  or  adopted 
by  the  company. 

Martin,  B. — I  am  of  the  same  opinion.  When  the  mat- 
ter is  attentively  considered,  it  is  perfectly  clear.  Indeed, 
the  plaintiff  would  have  been  entitled  to  a  new  trial,  if  I 
had  not  left  the  case  to  the  jury.  The  declaration  con- 
tained two  counts;  but  the  only  question  is,  whether  there 
was  evidence  to  go  to  the  jury  in  support  of  the  first  count. 
Now  there  are  two  ways  of  looking  at  the  case: — First, 
how  would  it  have  stood,  in  the  event  of  these  defendants 
being  private  individuals?  If  the  clerk  of  an  ordinary 
firm  ihade  a  contract  for  the  purchase  of  goods  on  certain 
terms,  and  the  partners  afterwards  received  these  goods, 
could  it  be  contended,  that  when  they  adopted  the  contract, 
they  did  not  take  it  upon  the  terms  on  which  the  clerk 
made  it?  I  think  that  in  point  of  law  they  would,  but  at 
all  events  there  would  be  evidence  from  which  the  jury 
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Paulino 

V. 

London 

AND   NoRTIf 

Wbstirn 
Railway  Co. 


(a)  6  Exch.  137. 
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1853.        might  come  to  that  conclusion.    Then  the  next  question 
Pauling      ^>  ^^^  ^^  make  any  difference  that  the  defendants  are  an 
^l\^^       incorporated  railway  company?    The  97th  section  of  the 
AND  North     Companies  Clauses  Consolidation  Act  says,  that  where 
Rail  WAT  Co.   private  persons  may  make  a  valid  contract  by  parol,  the 
committee  or  directors  may  make  such  contract  on  behalf 
of  the  company  by  parol  only;  and  the  case  oiLowe  v.  The 
Lotidon  and  North  Western  Railway  Company  distinctly 
decided,  that  in  the  event  of  the  company  deriving  benefit 
from  such  a  contract,  that  is  evidence  for  the  jury  of  their 
having  made  the  contract     If  that  decision  is  wrong,  it  is 
for  a  Court  of  error  to  set  it  aside;  but  in  reality  it  does 
not  militate  against  the  previous  decisions.     HomerAam 
V.  The  Wolverhampton  Waterworks  was  the  case  of  a  con- 
tract under  seal  for  the  execution  of  certain  works,  and 
all  that  the  Court  held  was  that,  there  being  an  express 
contract  with  reference  to  that  transaction,  they  could  not 
in  the  absence  of  any  evidence  assume  an  implied  contract 
for  other  work.     With  respect  to  Diggle  v.  The  London 
and  BlackwaU  RaUway  Company,  the  circumstances  of  that 
case  exclude  any  contract  of  this  kind,  for  the  evidence 
shewed  that  the  parties  never  intended  to  deal  as  upon  an 
implied  contract     However,  I  found  my  judgment  on  the 
case  of  Lowe  v.  The  London  and  North  Western  RaUway 
Company y  which  establishes  that,  under  circumstances  like 
these,  when  the  company  has  had  the  benefit  of  the  bar- 
gain, it  is  a  question  for  the  jury  to  say,  whether  in  point 
of  fact  they  have  made  such  a  contract. 

Rule  discharged. 
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In  Re  The  Earl  op  Harrington  v.  Ramsay. 


Junel\,l2. 


JOEAMWELL  had  obtained  a  rule,  calling  on  the  judge   Under  the 
of  the  county  court  of  Middlesex  to  shew  cause  why  a  writ  ©f  the  9  &  lo 
of  prohibition  should  not  issue,  to  prohibit  him  from  fur-  ^jS^^'^he  l^d- 
ther  proceeding  in  the  matter  of  a  plaint  in  that  court.        l®*^  of  any 

house,  IaucL  or 

The  affidavits  stated  that,  on  the  trial  before  the  judge  other  hereditar 
of  the  county  court  holden  at  Brorapton,  it  appeared  that  S^hitereit^ 
the  plaint  was  issued  by  the  plaintiff  to  recover  possession  ^^I^^^J^ 
under  the  122nd  section  (a)  of  the  9  &  10  Vict.  c.  95,  of  a  plaint  in  the 
certain  premises  which  had  been  let  by  him  to  the  defend-  recover  posset- 
ant,  and  of  which  the  tenancy  had  expired.  The  jury  ^"^l^h^" 
found  that  the  annual  rent  of  the  demised  premises  was  the  yaiue  of  the 

*  premises,  or  the 

under  501,  per  annum,  and  that  no  fine  had  been  paid,  but  rent  payable  in 

that  the  annual  value  exceeded  501.   It  was  thereupon  ob-  t^^y^did  not 

jected,  on  behalf  of  the  defendant,  that,  as  the  annual  va-  ^f^otb^^thr 

lue  of  the  premises  exceeded  50/.,  under  the  122nd  section,  7^$  and  upon 

1  <ii  ..,..  im*iiii    vliich  no  line 

the  county  court  had  no  jurisdiction.     The  judge  delayed  shall  have  been 

giving  the  warrant  for  the  possession  of  the  premises,  to  ^^court  hw  ju- 

afford  the  parties  an  opportunity  of  having  the  ques-  nsdictionifei- 

tion  submitted  to  one  of  the  superior  Courts  for  decision,  no  fine  having 

The   defendant  subsequently  entered  an  appeal  in  this  theannuai^- 

lue  of  the  pre- 
mises, did  not  exceed  m.—Per  Pollock,  C.  B.,  Piatt,  B.,  and  Martin,  B^;  dubitante  Aldenon,  a 


(a)  That  section  enacts, ""  That 
when  and  so  soon  as  the  term 
and  interest  of  the  tenant  of  any 
Louse,  liind,  or  other  corporeal 
hereditament,  where  the  value 
of  the  premises  or  the  rent  pay- 
able  in  respect  of  such  tenancy 
did  not  exceed  the  sum  of  60^. 
by  the  year,  and  upon  which  no 
fine  shall  have  been  paid,  shall 
have  ended,  or  shall  have  been 
duly  determined  by  a  legal  no- 
tice to  quit,  and  such  tenant,  or, 


if  sucb  tenant  do  not  actually 
occupy  the  premises,  or  occupy 
only  a  part  thereof  any  person 
by  whom  the  same  or  any  part 
thereof  shall  be  then  actually 
occupied,  shall  neglect  or  refuse 
to  quit  and  deliver  up  posses- 
sion of  the  premises,  or  of  such 
part  thereof  respectively,  it  shall 
be  lawful  for  the  landlord  or  his 
agent  to  enter  a  plaint  in  the 
county  court  to  be  holden  under 
this  Act,"  &c. 
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1853. 

In  re 
Earl  of 

UARRINflTON 

«. 
Ramsay. 


Court  against  the  decision  of  the  judge,  upon  a  paint 
raised  as  to  the  agreement  under  which  the  premises  had 
been  let;  and  this  appeal,  at  the  time  of  the  argument  on 
shewing  cause  against  the  present  rule,  was  standing  in  the 
special  paper. 

Wise  shewed  cause  (June  11). — The  defendant,  by  hay- 
ing appealed  under  the  13  &  14  Vict.  c.  61,  s.  14,  has 
ousted  himself  of  his  right  of  disputing  the  jurisdiction  of 
the  county  court  by  writ  of  prohibition.  It  is  said,  in 
Bowry  v.  WaUington (a),  "If  he  who  appeals  pray  the 
prohibition,  there  he  shall  not  have  it;  for  then  suits  shaU 
be  deferred  in  infinitum  in  the  Ecclesiastical  Courts." 
That  reasoning  holds  good  in  the  present  case.  The  reme- 
dies are  inconsistent  with  each  other.  The  defendant 
ought  to  have  applied  for  a  writ  of  prohibition  in  the  first 
instance.  It  is  only  in  the  case  where  the  defect  in  juris- 
diction is  apparent  upon  the  face  of  the  proceedings,  that 
the  prohibition  will  lie  after  an  appeal :  Ricketts  v.  Boden- 
ham  (6).  Secondly,  inasmuch  as  the  annual  rent  was  less 
than  502L,  and  no  fine  had  been  paid,  the  county  court  has 
jurisdiction  under  the  122nd  section  of  the  9  &  10  Vict  c. 
95.  The  words  of  that  section  are,  "  where  the  value  of 
the  premises,  or  the  rent  payable  in  respect  of  such  ten- 
ancy,  did  not  exceed  the  sum  of  502L  by  the  year,  and  up- 
on which  no  fine  shall  have  been  paid.""  So  that,  accord- 
ing to  the  ordinary  and  grammatical  meaning  of  the  sen- 
tence, when  it  appears  to  the  county  court  that  eUher  the 
one  or  the  other  of  the  alternative  propositions  exists^  the 
county  court  has  jurisdiction.  According  to  the  plaintiff's 
construction  of  the  clause,  the  county  court  has  not  juris- 
diction unless  both  the  rent  and  the  annual  value  are  less 
than  50^  But  in  that  case  it  becomes  necessary  to 
substitute  "nor"  for  "or,"  or  to  turn  "or"  into  "and" 


(a)  Poph.  169. 


(6)  4  A.  &  £.  433. 
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It  would,  moreover,  be  necessary  in  all  cases  to  go  into  the  1853. 
question  of  the  value  of  the  premises,  which  would  fre- 
quently be  a  matter  of  much  complexity,  and  would  give 
rise  to  great  inconvenience.  The  section  was  intended  to 
apply  to  cases  where  the  party  in  possession  wrongfully 
holds  over;  but  he  still  may  dispute  the  title  of  the  alleged 
owner  by  bringing  trespass,  notwithstanding  the  adverse 
decision  of  the  county  court  under  this  section.  If  the 
word  "  or"  is  to  be  read  as  "and,''  the  second  alternative 
in  the  sentence,  with  respect  to  the  rent,  becomes  super- 
fluous.— He  was  then  stopped  by  the  Court. 

Bramivell  {F.  J.  Smith  with  him)  in  support  of  the  rule. 
— The  legislature  clearly  intended  to  give  the  county  court 
jurisdiction  only  in  case  neither  the  value  nor  the  rent 
exceeded  501  For  if  the  plaintifl^s  argument  be  correct, 
the  county  court  might  have  unlimited  jurisdiction.  If, 
for  instance,  land  were  let  for  building  purposes  for  the 
annual  rent  of  252.,  and  a  housed  of  the  value  of  50007. 
were  built  upon  it,  in  that  case  the  county  court  would 
have  jurisdiction.  Crowley  v.  ViUy{a)  is  directly  in  point 
The  rent  did  exceed  502.,  and  this  Court  held  that  the  ju- 
risdiction of  the  county  court  was  gone.  [Pollock,  C.  R — 
There  both  the  annual  value  and  the  rent  exceeded  5021] 
But  Parke,  B.,  says,  "  Therefore,  the  rent  being  above  602., 
it  is  unnecessary  to  consider  the  point  with  reference  to 
the  value." — [Wise  referred  to  Fearon  v.  NorvaU(b),  where 
Patteeon,  J.,  says,  "  If  I  were  called  upon  for  a  decision, 
I  should  have  no  hesitation  in  holding  that^  if  the  rent  is 
under  502.,  and  no  fine  has  been  paid,  it  does  not  matter 
how  great  the  value  of  the  premises  may  be."]  That  was 
the  mere  expression  of  an  opinion  upon  a  point  which  was 
conceded.  If  the  value  or  the  rent  exceeds  502.,  the  county 

(a)  7  Exch.  319.  (b)  6  Dowl.  &  L.  449. 
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1853.  court  has  no  jurisdiction.  There  might  be  cases  in  whidi 
the  rent  is.merely  nominal,  and  is  no  criterion  of  the  va- 
lue of  the  property. 

Pollock,  C.  B. — ^I  do  not  entertain  any  doubt  upon 
the  matter,  and  I  am  clearly  of  opinion  that  this  mle 
ought  to  be  disdiarged.  Unless  we  can  so  read  the  122nd 
section  as  to  turn  the  word  "  or"  into  "  and,"  whidi 
Mr.  BramweU  urges  us  to  do,  the  county  court  has 
jurisdiction  in  this  case.  I  am  not  disposed  so  to  deal 
with  an  Act  of  Parliament,  unless,  by  reading  the  Act  ac- 
cording to  its  plain  and  grammatical  meaning,  such  con- 
struction would  lead  to  some  obvious  absurdity  or  incon- 
venience repugnant  to  the  Act  itself. 

Alderson,  B. — I  am  inclined  to  think  that  the  clause 
ought  to  be  read  as  if  the  word  "either"  preceded  the 
words  "the  value,"  &;c.;  and  then  the  clause  would  run 
thus — ^that  "  where  either  the  value  of  the  premises  or  the 
rent"  did  not  exceed  60i,  the  county  court  has  jurisdic- 
tion. But  perhaps  if  the  word  "either"  be  left  out^  the 
clause  would  be  in  effect  the  same. 

Platt,  B.— I  think  that  the  county  court  has  jurisdic- 
tion given  to  it  by  this  clause,  where  either  the  one  or  the 
other  of  the  two  alternatives  exists.  Here  the  rent  was 
less  than  502.,  and  consequently  the  case  falls  within  the 
predicament  contemplated  by  that  section. 

Martin,  R — I  am  entirely  of  the  same  opinion.  It  may 
be,  that  if  the  case  suggested  in  the  course  of  the  argu- 
ment, of  land  let  for  building  purposes  at  a  small  rental, 
had  been  brought  to  the  attention  of  the  legislature  whilst 
the  Act  was  being  passed,  they  would  have  adopted  dif> 
ferent  language;  but  I  do  not  think  that  for  this  reason 
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we  are  justified  in  turning  "  or"  into  "  and"  to  obviate 

any  such  supposed  inconvenience.  Mn^ 

Earl  op 

Rule  discharged,  with  costs.        Harrwgton 

Ramsat. 


At  a  subsequent  period  of  the  same  day,  the  Court  inti- 
mated that  the  rule  would  be  suspended  for  the  purpose 
of  considering  whether  the  Court  should  hear  the  case  re- 
argued. 

The  case  was  again  spoken  to  on  the  last  day  of  Term, 
the  rule  having  been  in  the  meanwhile  suspended,*  in 
consequence  of  a  doubt  afterwards  entertained  by  Al- 
derson,  B.,  as  to  the  propriety  of  the  previous  decision. 
That  learned  Judge  thought  that  the  words  "  where  the 
value  of  the  premises  or  the  rent  payable  in  respect  of 
such  tenancy  did  not  exceed  the  sum  of  50L  by  the  year," 
might  be  treated  as  equivalent  to  "  where  neither  the  va- 
lue of  the  premises  nor  the  rent  did  exceed  501.;"  and  if 
so,  the  county  court  jurisdiction  would  be  barred  in  this 
case,  as  the  value  here  exceeded  501. ;  and  that,  by  so  con- 
struing the  clause,  further  eflFect  would  be  given  to  the  ob- 
vious intention  of  the  legislature  to  limit  the  county  court 
jurisdiction  to  501.  But  the  rest  of  the  Court  not  agree- 
ing with  him  in  this  construction,  and  still  thinking  it 
right  to  adhere  to  the  grammatical  sense  of  the  words 
of  the  clause,  the  rule  was,  as  before,  discharged  with 
costs  (a). 

(a)  See  the  same  case  in  the      Crofnptctiy  J.)  upheld  this  deci- 
Queen's  Bench,  where  the  majo-      sion :  2  £.  &  B. 
rity  of  the  Court  (dissentiente 
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May  25.  EmMETT  V.  TOTTENHAM. 

The  holder  of  a  X  HE  declaration  was  on  a  bill  of  exchange  drawn  by 

Sdon^l^*"^  one  CogUan  upon  and  accepted  by  the  defendant,  and  in- 

hknk,  being  dorsod  bv  Coghlan  to  the  plaintiff. 

nnwuling  to  lue  •'         °  ^  ^  , 

in  hii  own  The  defendant  pleaded  (inter  alia),  secondly,  that  it 

K^eit^one  ^RS  i^ot  indorsed  to  the  plaintiff;  and  thirdly,  that  the 

rauante^die  P^^^^^iff  "^^^  ^^^^  ^^  ^^  commencement  of  the  suit,  the 

payment  of  it,  holder  of  the  bill;  upon  which  issues  were  joined 

to  get  tome  .  ,  , 

one  to  lue  for         At  the  trial  before  Alderaorif  K,  at  the  last  Kent  Assizes, 

K!aowrdingly  *^®  following  facts  appeared :  The  bill,  which  was  accepted 

r!?Tc^uS*  by  the  defendant,  was  discounted  for  Coghlan  by  one  Kck- 

tiff;  to  sue  upon  ards,  to  whom  it  was  indorsed  in  blank;  Bickards  after- 

he*aMcnted;"  wards  indorsed  the  bill  by  delivery  to  a  Mr.  Walker,  at 

MmH^I^'Sie  *^®  ^*"*®  *^™®  guaranteeing  its  due  payment     Mr.  Walker 

holder  for  a  shortly  afterwards  died,  and  the  bill  was  found  by  his  son 

copy  of  the  bill.  '  '  •' 

The  holder  de-  and  exccutor,  the  Rev.  Dr.  Walker,  among  his  fathers 

to^K.,  ^0,  af-  papers-    Dr.  Walker  wishing  to  obtain  the  amount  of  the 

ter  having  tdc-  y^m  ^J^^  being  Unwilling  that  his  own  name  should  appear 

en  a  copy,  re-  ^      *  o  o  r* 

tamed  it  again  in  an  action  upon  the  bill,  requested  Rickards  to  take  the 

upon  the  ander>  proper  stcps  for  that  purposc,  by  suing  upon  the  bill  in  the 

ihe*^SnUff  *  name  of  some  third  party.     Rickards  applied  to  Emmett 

wh^^trwYe**  (*^®  plaintiff)  to  bring  the  action,  and  he  consented  to 

required  it.  sue  upou  the  bill;  and  thereupon  Rickards  called  upon 

not  handed  to  Dr.  Walker,  and  communicated  the  arrangement  to  him, 

llfteS!*^  and  asked  for  a  copy  of  the  bill.    Dr.  Walker  handed  him 

brought:—  the  bill,  which  he  copied,  and  then  returned  it  to  Dr. 

pUintiff  had  Walker,  at  the  same  time  saying,  that  it  would  be  safer  m 

tCTeit*in*Se''*'  ^^s  hands  until  the  plaintiff  wanted  it ;  to  which  Dr.  Walker 

^^l^^'^y^.^^  replied,  that  the  plaintiff  might  have  it  whenever  he  re- 

and  therefore  quired  it.    The  bill  was  subsequently  riven  by  Dr.  Walker 

that  he  could  ^    ,.  ,  ,,      ,-         ^  .        ,  ,  ,       ,. 

not  maintain  ^0  his  agent,  and  by  him  after  action  brought  to  the  plaiA- 

the  acUon  upon  ^jff^  ^^^ j  j^.  ^^^g  produced  at  the  trial 

It  was  contended  on  the  part  of  the  defendant,  that 
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upon  this  state  of  facts  the  plaintiff  had  no  such  title  to  1853. 
the  bill  as  would  sustain  the  action.  The  learned  Judge 
left  the  case  to  the  jury,  and  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move 
to  set  that  verdict  aside,  and  to  enter  a  verdict  for  him 
upon  the  second  and  third  issues. 

A  rule  nisi  having  been  obtained  accordingly^ 

M.  Chambers  and  Lush  shewed  cause. — The  plaintiff  had 
such  a  title  to  the  instrument  as  was  sufficient  to  support 
the  action ;  for  he  had  an  interest  in  the  bill,  and  had  the 
right  of  possession.  The  law  does  not  require  the  actual  ma- 
nual possession  of  the  bill,  to  constitute  a  party  the  holder. 
If  an  indorser  were  to  place  a  bill  in  a  plaintiff's  cash-box, 
that  would  be  a  sufficient  possession  to  support  an  action 
upon  the  bill.  The  defendant  cannot  set  up  a  jus  t^rtii. 
There  was  evidence  that  the  plaintiff  had  constructive  pos- 
session of  the  bill.  [Martin^  R — I  remember  a  case  of 
QUI  V.  Lord  Chesterfield  (a),  in  which  I  was  counsel  It  was 
an  action  upon  a  cheque  for  6002.  It  appeared  that  the 
plaintiff  had  consented  to  lend  his  name  for  the  purpose 
of  suing  upon  the  cheque,  but  he  never  had  possession  of 
it,  nor  had  he  otherwise  interfered.  Rolfe^  B.,  before 
whom  the  cause  was  tried,  held  that  the  action  was  not 
maintainable,  and  this  Court  supported  that  ruling.]  The 
plaintiff  there  appears  to  have  had  no  interest  in  the  in- 
strument upon  which  he  sued.  Here  the  plaintiff  had 
an  interest,  and  he  was  constructively  the  holder.  In 
Story  on  Bills,  a  203,  it  is  laid  down,  that  ''where  a 
bill  is  originally  payable  to  bearer,  and  therefore  trans- 
ferable by  delivery  only,  actual  or  constructive  delivery 
thereof  would  seem  to  be  indispensable  to  complete  the 
legal  title  thereto.  But  where  the  transfer  is  by  indorse- 
ment, there  an  actual  or  constructive  delivery  seems  now 
to  be  deemed  indispensable  to  complete  the  title;  and  cer- 

(a)  Not  reported. 
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1863.        tainly  must  be  so,  if  the  transaction  is  not  treated  as  odd- 
sumxnated  between  the  parties."'    Lysagkt  v.  Bryant  (a)  is 
a  strong  case  of  constructive  delivery.    There,  a  firm  con- 
sisting of  two  partners,  being  indebted  to  C,  one  of  the 
partners  (who  acted  as  C.'s  agent)  with  the  concurrence  of 
the  other  partner  indorsed  a  bill  of  exchange  in  the  name  of 
the  firm,  and  placed  it  among  the  securities  which  he  held 
for  C.,  but  no  communication  of  the  fact  was  made  to  C. 
It  was  held  that  the  jury  were  justified  in  finding  that  the 
bill  was  indorsed  by  the  firm  to  C.    In  Sainsbury  v,  Park- 
inson (&),  which  was  cited  upon  the  motion  for  the  rule 
nisi  in  this  case,  the  plaintifi*  merely  permitted  the  use  of 
his  name  in  the  action ;  but  he  had  no  interest  in  the  bill, 
and  it  was  never  indorsed  to  him.     The  plea,  therefore, 
that  the  plaintiff  was  not  the  holder,  and  which  form  of 
pleading  appears  to  have  arisen  from  the  decision  in  Mars- 
ton  V.  AUe7i  (c)  was  answered.     [PlaU,  R — It  seems  to  me 
that  the  transaction  between  these  parties  merely  amounted 
to  an  agreement  that  the  plaintiff  should  become  the  holder 
of  the  bill;  but  he  never  did  become  the  holder.    Pollock, 
C.  B. — Unless  there  was  evidence  that  he  became  the  holder, 
either  actually  or  constructively,  the  verdict  cannot  stand] 

SoviU  {BramweU  with  him)  in  support  of  the  rule. — 
The  cases  of  QUI  v.  Lord  Chesterfield  and  Sainsbury  v.  Pa$^ 
kinson  are  expressly  in  point  Dr.  Walker  never  ceased 
to  be  the  true  holder  of  the  bill,  for  it  never  was  trans- 
ferred to  the  plaintiff.  The  bill  was  parted  with  for  the 
sole  purpose  of  allowing  a  copy  of  it  to  be  taken.  The 
plaintiff,  therefore,  never  was  possessed  of  the  bill  as  the 
holder. 

Pollock,  0.  R — ^We  do  not  entertain  much  doubt  as  to 
the  result  of  this  rule.  We  are,  perhaps,  going  a  step  fiii^ 
ther  than  we  did  in  the  cases  just  cited,  and  we  shall, 

(a)  9  C.  B.  46.        (b)  Exch.,  H.  T.,  1862.       (c)  8  M.  &  W.  494. 
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therefore,  take  a  short  time  to  consider  our  judgment ;        1853. 
and,  in  the  event  of  our  decision  being  adverse  to  the 
plaintiff,  it  may  become  a  question  whether  he  ought  not 
to  be  permitted  to  raise  the  point  for  a  Court  of  error  by 
bill  of  exceptions. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  this  case  we  are  of  opin- 
ion that  the  rule  should  be  made  absolute,  to  enter  a  ver- 
dict for  the  defendant  upon  the  second  and  third  issues, 
with  liberty  to  the  plaintiff  to  give  up  the  verdict  upon 
the  other  issues  and  to  be  nonsuited,  if  he  desires  the 
rule  to  be  so  moulded.  Whether  such  a  course  will  be  of 
any  service  to  the  plaintiff,  he  will  be  advised;  we  do  not 
hold  out  any  expectation  that  it  will 

The  ground  upon  which  we  have  come  to  our  decision 
is,  that  the  case  falls  within  the  simple  proposition  of  law, 
that  a  person  who  has  no  interest  in  or  possession  of  a  bill 
of  exchange,  cannot  maintain  an  action  upon  the  instru- 
ment. The  pleas,  therefore,  that  the  bill  was  not  indors- 
ed to  the  plaintiff,  and  that  he  was  not  the  holder  of  it, 
were  established  by  the  facts  which  appeared  on  the  trial. 
In  order  to  support  the  general  proposition  upon  which 
this  case  turns,  it  will  be  only  necessary  to  refer  to  the 
cases  of  OiU  v.  Lord  Chesterfield  and  Sa%nd)ury  v.  Par- 
kimon. 

It  was,  however,  argued  in  this  case  on  the  part  of 
the  plaintiff,  that,  although  he  had  not  the  actual  pos- 
session of  the  bill,  still  he  had  the  constructive  posses- 
sion, or  the  possession  by  his  agent  But  we  are  of  opin- 
ion that  neither  Rickards  nor  Dr.  Walker  was  the  plain- 
tiff's agent,  the  evidence  being  that  the  plaintiff,  in  truth, 
was  their  agent  There  is  no  reason  why  we  should  refine 
and  draw  nice  distinctions  to  give  effect  to  a  transaction, 
because,  for  some  reason  or  other,  it  was  determined  to 
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1863L  keep  some  matters  out  of  the  view  of  the  jury,  by  keep- 
ing some  person  in  the  background  who  was  not  desirous 
of  forthcoming.  There  was  no  eyidenoe  that  the  plaintiff 
had  either  the  possession  of  or  any  interest  whatever  in 
the  bill.  We  are,  therefore,  of  opinion  that  he  was  not 
entitled  to  sue  upon  it  The  rule  will  be  absolute,  sub- 
ject to  the  altematiye  mentioned,  if  the  plaintiff  should 
think  that  it  will  be  of  any  benefit  to  him. 

Rule  absolute. 


The  plaintiff's  counsel  then  applied  for  leave  to  tender 
a  bill  of  exceptions.  But  the  Court  said,  that  they  had 
considered  the  point,  and  as  they  were  of  opinion  that 
the  plaintiff  had  no  chance  of  success,  they  would  not  put 
the  opposite  party  to  the  risk  of  incurring  any  further 
expense  by  allowing  such  a  course,  more  especially  as  the 
plaintiff  had  still  the  opportunity  of  raising  the  question 
by  bringing  a  fresh  action. 

Rule  absolute  accordingly. 
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Waiter  v.  B&oadhurst. 


June  2. 


XHE  declaration  was  upon  a  deed  made  between  J.  The  plaintiff  en- 
Perry  of  the  first  part,  W.  K.  Broadhurst  of  the  second  amngeme^ 
part,  the  plaintiff  of  the  third  part,  and  the  defendant  of  ^jl^^^f^' 
the  fourth  part,  which,  after  reciting  that  J.  Perry  and  business  in  co- 
W.  K  Broadhurst  were  then  carrying  on  business  in  co-  gethcr,  to  join 
partnership  together  as  manufacturers  of  earthenware,  their  obtTmbg 
and  that  they  had  agreed  with  the  plaintiff  that  he  should  ^f^^^'toX 
become  a  copartner  in  the  firm  upon  the  terms  contained  Btateofthefirm. 
in  the  deed,  and  after  reciting  that  part  of  the  terms  of  a  d^  of^co-*  ^ 
the  agreement  upon  which  the  plaintiff  had  consented  to  ^§^J^l!^\,to 
become  a  partner  were,  that  the  defendant,  the  father  of  wasthefether 

*^  of  one  of  the 

W.  K.  Broadhurst,  should  covenant  with  the  plaintiff  that  partners  in  the 
the  debts  owing  to  the  late  firm  of  Perry  &  Broadhurst,  LmtedwiXSte 
included  in  a  certain  valuation,  would  realise  so  much  Pi*^j^Jf  *^,?* 

'  the  debts  then 

money  to  the  said  J.  Perry  andW.  K.  Broadhurst  and  the  owing  to  A.  and 

plaintiff,  and  that  the  debts  owing  by  the  firm  would  not  i8etoA.,B.,and 

exceed  the  amount  charged  to  the  account  thereof  in  the  the  whole  99? 

said  valuation:  and  that  the  defendant  would  pay  the  de-  ^^*»  being  the 

*    "  amonnt  atwnicn 

ficiency  in  the  former  case,  and  the  excess  in  the  latter;  the  same  were 
the  defendant  did  thereby  covenant  with  the  plaintiff,  that  if  the 


that  the  debts  owing  to  J.  Perry  and  W.  K  Broadhurst  [^""^eiidlS 
would  realise  to  them  and  the  plaintiff  in  the  whole  the  the  defendant 

would,  on  de- 

sum  of  99Z.  Ids.  3^c£,  being  the  amount  in  the  said  valua-  mand  of  the 

tion;  and  that,  if  the  same  did  not  realise  that  sum,  the  the'defiiiScy 

defendant  would,  on  demand  of  the  plaintiff,  pay  the  defi-  «  ^'^^J^'^' 

ciency  thereof  to  J.  Perry,  W.  K.  Broadhurst,  and  the  plain-  plaintiff;  and 

also  that  the 
debts  then  ow- 
ing bj  A.  and  B.  did  not  exceed  1195/.  12«.,  at  which  sum  they  had  been  yahied;  and  that  if  they 
should  exceed  that  sum,  the  defendant  would,  on  demand  of  the  plain  tifl^  out  of  his  own  private  funds, 
pay  to  A^  B.,  and  the  plaintiff,  or  the  person  to  whom  the  same  might  be  due,  the  sum  which  die  last- 
mentioned  debts  might  exceed  the  hist-mentioned  sum.     At  the  time  of  the  execution  of  the  deed 
the  finn  was  in  insolvent  circumstances,  and  shortly  afterwards  A.  and  B.  were  declared  bankrupt 
It  appeared  that  the  debts  of  the  firm  exceeded  the  valued  amount  of  1195/.  12«.  by  lOOOZ.;  but  it 
also  i^peared  that  less  than  the  sum  of  1195/.  12«.  had  been  paid  on  account  of  the  liabilities  of  the  old 
firm : — Hdd^  that  the  defendant's  covenant  was  a  contract  of  indemnity  only,  but  that  the  plaintiff 
was  entitled  to  recover  as  damages  the  actual  loss  which  he  had^  sustained  by  reason  of  the  defend- 
ant's breach  of  covenant;  and  that  the  amount  of  such  damage  was  purely  a  question  for  the  jury. 
VOL.  VIII.  M  M  M  EXCH. 
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1663.  tiff;  and  also  that  the  debts  owing  by  the  said  J.  Perry  and 
Walker  ^'  ^'  BroadhuTst  did  not  exceed  the  sum  of  1195t  12&  2cl; 
*•  and  that,  if  they  did,  the  defendant  would,  on  demand  of 

the  plaintiff,  out  of  his  own  private  funds,  pay  to  J.  Perry, 
W.  E.  Broadhurst,  and  the  plaintiff,  or  the  person  or  per- 
sons to  whom  the  same  might  be  due,  the  sum  which  the 
debts  last  aforesaid  might  exceed  the  said  last-mentioned 
sum.  The  declaration  then  contained  a  general  allegation 
of  performance  by  the  plaintiff  of  his  part  of  the  covenant, 
and  that  a  reasonable  time  had  elapsed  for  collecting  and 
ascertaining  the  debts,  and  laid  as  a  second  breach,  that 
the  debts  owing  by  J.  Perry  and  W.  E.  Broadhurst  did 
exceed  the  sum  of  11952.  12«.  2(i  to  a  large  amount^  to 
wit,  to  &c.,  and  that  the  same  was  demanded  of  the  de- 
fendant by  the  plaintifl^  yet  that  the  defendant  had  not 
paid  to  J.  Perry,  W.  K  Broadhurst,  and  the  plaintiff,  or 
the  person  or  persons  to  whom  the  same  were  due,  or  any 
or  either  of  them,  the  said  sum  which  the  said  debts  last 
aforesaid  so  exceeded  the  said  sum  of  11951  12^.  2<i,  to 
wit,  the  sum  of  &;a,  or  any  part  thereof 

The  defendant  pleaded  to  this  breach,  thirdly,  that  the 
debts  owing  by  the  said  J.  Perry  and  W.  E.  Broadhurst  did 
not  exceed  the  sum  of  11952.  12&  2d;  and  fourthly,  that 
a  reasonable  time  for  collecting  and  ascertaining  the  debts 
due  and  owing  by  J.  Perry  and  W.  E.  Broadhurst  had  not 
elapsed  &a     Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  WiUiama,  J.,  at  the  last  Staffordshire 
Assizes,  the  facts  appeared  to  be  as  follows:  In  the  month 
of  January,  1852,  J.  Perry  and  W.  E.  Broadhurst,  who 
carried  on  business  in  copartnership  together,  advertised 
for  a  partner.  The  plaintiff  consented  to  become  a  part- 
ner in  the  firm,  on  the  condition  of  receiving  some  security 
that  the  property  of  the  firm  was  of  a  certain  value.  Ac- 
cordingly the  defendant,  who  was  the  father  of  J.  W.  Broad- 
hurst, agreed  to  enter  into  a  covenant  to  give  the  security 
required.    By  the  terms  of  the  deed,  made  the  6th  of  March, 
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1862,  between  J.  Perry  of  the  first  part,  W.  K  Broadhurst  1863. 
of  the  second,  the  plaintiff  of  the  third,  and  the  defendant  walkbr 
of  the  fourth,  the  articles  of  partnership  were  provided  for; 
and  it  contained  the  following  clause :  After  reciting  ''  that 
it  was  part  of  the  terms  of  the  agreement  upon  which  the 
said  £.  Walker  agreed  to  become  a  copartner  with  the  said 
J.  Perry  and  W.  E,  Broadhurst  in  the  business  aforesaid,  that 
the  said  J.  !fooadhurst,  the  father  of  the  saidW.  E.  Bh)ad- 
hurst,  should  covenant  with  the  said  E.  Walker,  that*  the 
debts  owing  to  the  sidd  late  firm  of  Perry  &  Broadhurst, 
included  in  the  valuation  made  of  the  effects  thereof,  on 
the  admission  of  the  said  E.  Walker  into  the  partnership 
aforesaid,  and  accounted  at  their  full  value,  would  realise 
so  much  money  to  the  said  J.  Perry,  W.  E.  Broadhurst,  and 
E.  Walker,  and  that  the  debts  owing  by  the  said  firm  of 
Perry  &  Broadhurst  would  not  exceed  the  amount  charged 
to  the  account  thereof  in  the  said  valuation ;  and  that  he 
would  pay  the  deficiency  in  the  former  case,  and  the  excess 
in  the  latter;"  the  deed  then  proceeded:  "Now  there- 
fore the  said  Job  Broadhurst  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  E.  Walker,  his  executors  and  administrators,  that  the 
debts  now  owing  to  the  said  J.  Perry  and  W.  E,  Broad- 
hurst will  realise  to  the  said  J.  Perry,  W.  E.  Broadhurst, 
and  E.  Walker,  in  the  whole  991  19a  S^d.,  being  the  amount 
or  sum  at  which  the  same  had  been  valued  on  the  admis- 
sion of  the  said  E.  Walker  into  the  said  copartnership  con- 
cern as  aforesaid;  and  that  if  the  same  do  not  realise  the 
said  sum,  he  the  said  Job  Broadhurst,  and  his  heirs,  exe- 
cutors, and  administrators,  shall  and  will,  on  the  demand 
of  the  said  K  Walker,  his  executors  or  administrators,  pay 
the  deficiency  thereof  to  the  said  J.  Perry,  W.  E.  Broad- 
hurst, and  E.  Walker;  and  also  that  the  debts  owing  by 
the  said  J.  Perry  and  W.  E.  Broadhurst  do  not  exceed  the 
sum  of  1195?.  12a  2d,  at  which  sum  they  have  been  taken 
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on  the  occasion  aforesaid ;  and  that  if  they  shall  exceed  the 
said  sum^  he  the  said  Job  Broadhurst,  and  his  heirs,  exe- 
cutors, and  administrators,  shall  and  will,  on  the  demand 
of  the  said  K  Walker,  his  executors  or  administrators,  out 
of  his  or  their  own  private  funds,  pay  to  the  said  J.  Peny, 
W.  K.  Broadhurst,  and  K  "Walker,  or  the  person  or  persons 
to  whom  the  same  may  be  due,  the  sum  which  the  said 
debts  last  aforesaid  may  exceed  the  said  sum  last  afore- 
said/' Shortly  after  the  plaintiff  had  become  a  partner, 
Messrs  Ferry  &  Broadhurst  were  declared  bankrupt,  the  old 
jBrm  having  been  insolvent  at  the  time  the  deed  was  exe- 
cuted; and  it  appeared  that  the  debts  due  by  the  old  firm 
at  that  time  exceeded  the  sum  of  11952L  12&  2d,  (the  sche- 
duled amount)  by  lOOOi. 

It  was  contended  on  the  part  of  the  plaintiff,  that  he 
was  entitled  to  the  full  amount  of  the  excess,  as  the  de- 
fendant's covenant  was  in  effect  for  a  liquidated  sum. 
The  learned  Judge,  however,  was  of  opinion  that  the 
covenant  was  one  of  indemnity  only,  and  that  it  was 
a  question  for  the  jury  as  to  the  amount  of  actual  dam- 
age which  the  plaintiff  had  sustained  by  reason  of  the 
defendant's  breach  of  his  covenant  Evidence  was  then 
given  to  shew  to  what  extent  the  plaintiff  had  received 
pecuniary  loss;  and  he  also  stated  that  he  would  have 
made  1502.  per  annum  as  a  farmer  if  he  had  not  en- 
tered the  firm.  It  did  not,  however,  appear  that  more 
than  9501  had  been  paid  on  account  of  the  debts  of  the  old 
firm.  On  the  part  of  the  defendant,  it  was  contended  that 
the  covenant  was  a  contract  to  indemnify  the  plaintiff  in 
the  event  of  the  funds  of  the  partnership  into  which  he 
entered  being  drawn  upon  to  a  greater  extent  than  to  the 
amount  of  the  scheduled  debts,  and  consequently  that 
the  plaintiff  was  entitled  to  nominal  damages  only.  The 
learned  Judge,  in  directing  the  jury,  told  them  that  they 
were  to  take  all  the  circumstances  into  their  considera- 
tion; and  that,  although  what  the  plaintiff  had  lost  by 
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the  concern  was  not  the  true  criterion^  still  they  were  to        I85a 
consider  what  the  plaintiff  had  lost  by  reason  of  the  debts      wIlkkr 
of  the  firm  having  been  untruly  stated;  that  although  ^• 

the  firm  might  or  might  not  have  been  prosperous^  still 
the  jury  were  to  say  to  what  extent  the  plaintiff's  position 
had  been  altered  by  reason  of  the  defendant's  breach  of 
covenant  A  verdict  was  found  for  the  plaintiff,  with 
5002.  damages;  leave  being  reserved  to  the  plaintiff  to  move 
to  increase  the  amount  to  10002.,  and  to  the  defendant 
also  to  reduce  the  amount  to  a  nominal  sum. 

WJiateley,  on  the  part  of  the  plaintiff,  obtained  a  rule  nisi 
in  pursuance  of  the  leave  reserved. — He  cited  Lethbridge 
V.  Mytton  (a),  Carr  v.  Roberta  (6),  Loosetnore  v.  Radford  (c), 
Warwick  v.  Richardson  (cZ),  and  Ex  parte  Broadhursb  In  re 
Broadhurst  (e).  And  Keating,  for  the  defendant,  obtained 
a  rule  nisi,  either  to  reduce  the  damages,  or  for  a  new 
trial  on  the  ground  of  misdirection. 

Keating  (Whitmore  with  him)  shewed  cause  against 
the  plaintiff's  rule. — ^The  question  on  this  part  of  the  rule 
turns  upon  the  construction  of  the  deed;  and  the  dispute 
is,  whether  the  covenant  by  the  defendant  is  an  absolute 
one  to  pay  the  amount  of  the  excess  above  the  sum  stated 
in  the  schedule  of  the  debts  due  by  the  old  firm;  or  whe- 
ther it  is  a  mere  covenant  of  indemnity,  as  it  appeared 
to  be  to  the  learned  Judge  at  the  triaL  That  excess 
amounted  to  the  sum  of  10002L  The  defendant  contends 
that  the  covenant  is  one  of  indemnity.  This  point  was 
before  the  Lords  Justices,  when  the  question  arose  whe- 
ther the  breach  of  this  covenant  would  form  the  ground 
of  a  good  petitioning  creditor  s  debt  to  support  an  adjudi- 


(a)  2  B.  &  Ad.  772.  (d)  10  M.  &  W.  284. 

(6)  5  B.  &  Ad.  78.  (0  22  L.  J.,  Bank.,  21. 

(c)  9  M.  &  W.  667. 
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1653.  cation  in  bankruptcy.  Tlie  Lords  Justices,  who  called  in 
Walkxb  ^^^  ^^  assistance  of  Maide,  J.,  adopting  the  view  of  ttut 
BROADHURar  ^^*''"^®^  J^dge,  held,  that  the  coTenant  was  not  a  covenant 
to  pay  a  stated  or  liquidated  sum,  but  that  the  remedy 
lay  in  damages,  and  consequently  that  it  did  not  consti- 
tute a  good  petitioning  creditor's  debt.  MauUy  i^  there 
said  (a),  "  It  is  clear,  from  the  recitals  in  the  deed  of  pirt- 
nership  which  contains  the  covenant  in  question,  that  the 
engagement  entered  into  was  one  entered  into  for  the  be- 
nefit of  Mr.  Walker.  The  covenant  was  with  Hr.  Walker 
for  the  benefit  of  Mr.  Walker,  and  was  not  a  covenant  with 
Mr.  Walker  for  the  benefit  and  on  behalf  of  Walker,  Fetrr, 
and  Broadhurst  They  had  in  fact  no  interest  in  it;  hot 
Mr.  Walker  was  alone  interested.  It  was  a  covenant  to  paj 
the  difference  between  the  debts  due  fix>m  the  old  finn, 
stated  in  the  schedule,  and  any  further  debts;  it  was  to 
pay  the  excess  of  one  set  of  debts  over  the  other  set  of 
debtsr-over  the  amount  of  debts  due  to  the  firm.  That 
being  so,  it  seems  to  me  impossible  to  turn  the  covenant 
into  a  covenant  to  pay  a  liquidated  sum,  or  any  sum,  to 
Walker.  The  covenant  could  not  be  performed  by  doing 
that:  the  object  of  the  parties  was  to  put  the  firm  in  the 
same  position  in  which  they  would  be  if  the  debts,  active 
and  passive,  were  to  the  amount  stated  in  the  covenant; 
and  there  is  no  specific  sum  engaged  to  be  paid  to  Walker. 
It  cannot  be  treated  at  law  as  a  specific  sum  of  money  to 
be  received,  for  the  right  to  receive  would  be  co-extenffl¥e 
only  with  the  damage  sustained;  and  this  cannot  be  so 
made  the  subject  of  computation  as  to  be  a  fit  ground  for 
a  petitioning  creditor's  debt:  no  action  could  be  founded 
upon  it.  I  do  not  mean  to  say  that  a  covenant  to  pay  to  A. 
for  the  benefit  of  A.,  B.,  and  C,  may  not  be  made  a  good 
petitioning  creditor's  debt  In  the  present  case  there 
might  not  be  a  sufficient  damage  to  constitute  the  debt. 

(a)  2:2  L.  J.,  Bank.,  21. 
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or  eyen  suppose  that  damage  to  the  amount  of  lOM.  was  1863. 
shewn,  still  it  does  not  follow  that  the  money  could  have  walur 
been  recovered^  as  any  thing  to  be  ^covered  must  be  in 
the  shape  of  damage,  and  such  damage  is  not  of  a  charac- 
ter to  amoimt  to  a  petitioning  creditor's  debt"  The  de- 
fendant relies  upon  that  opinion,  as  indicating  the  correct 
view  of  the  construction  of  this  deed.  The  cases  cited  on 
the  part  of  the  plaintiff  on  the  motion  for  the  rule  nisi 
are  distinguishable  firom  the  present.  In  Leihbridge  y. 
Myttan(a),  the  defendant  covenanted  to  pay  a  precise  and 
fixed  sum  of  19,000£  within  the  year;  and  it  was  held  that 
the  trustees  were  entitled  to  recover  the  whole  of  it,  al- 
though no  special  damage  was  proved.  Here  there  is  no 
sum  fixed.  In  Carr  v.  RoherUQ))  the  defendant  abso- 
lutely covenanted  to  pay  the  debt  There,  the  amount  be- 
ing ascertained,  the  intervention  of  a  jury  was  unneces- 
sary. In  Loosemore  v.  Radford  (c),  the  plaintiff  and  the 
defendant,  being  joint  makers  of  a  promissory  note,  the 
defendant  as  principal  and  the  plaintiff  as  his  surety, 
covenanted  with  the  plaintiff  to  pay  the  amount  to  the 
payee  of  the  note  on  a  given  day,  but  made  default;  and 
it  was  held,  in  an  action  on  this  covenant,  that  the  plain- 
tiff was  entitled,  though  he  had  not  paid  the  note,  to  re- 
cover the  full  amount  of  it  by  way  of  damages.  There 
also  the  defendant  was  liable,  and  had  promised  to  pay  a 
fixed  sum.  The  case  of  ff^anoick  v.  Riohards(m(d)  in- 
volves the  same  principle.  There  the  covenantor  agreed 
with  the  covenantee  to  pay  him  a  fixed  sum,  for  which  the 
covenantor  himself  was  liable.  The  present  case  contains 
neither  the  one  nor  the  other  of  these  two  ingredients. 
The  defendant  was  not  liable  for  the  debt,  and  the  amount 
of  damage  was  altogether  unliquidated,  and  could  not  be 
ascertained  without  the  assistance  of  a  jury. 


(a)  2  B.  &  Ad.  772.  (c)  9  M.  &  W.  667. 

(b)  6  B.  &  Ad.  78.  (cO  10  M.  &  W.  284. 
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1863.  Whateley  and  MoUeram  -were  then  heard  in  support  of 

"walkbr      ^^^  plaintiflTs  rule. — ^It  is  submitted  that  this  is  an  abao- 
V'  lute  covenant  on  the  part  of  the  defendant  to  pay  the  ex- 

cess of  the  debts  due  by  the  firm  beyond  the  scheduled 
amount.  The  defendant  is  therefore  liable  to  pay  the 
sum  of  10002.,  which  has  been  ascertained  to  be  that  ex- 
cess, just  as  he  would  have  been  if  that  precise  sum  had 
been  specified  in  the  deed.  The  plantiff  entered  into  the 
partnership  on  the  express  understanding  that  that  sum 
should  be  paid.  The  defendant  must  be  taken  to  haye 
known  the  true  state  of  the  partnership  debts.  He  stipu- 
lated that  the  capital  of  the  partnership  should  reach  a 
certain  amount  [PoUock^  C.  B. — Suppose  a  party  were 
to  enter  into  a  covenant  to  the  effect  that  he  is  worth 
10002.,  and  it  turned  out  that  he  is  not,  the  covenantee 
would  not  be  entitled  to  recover  the  full  sum  of  lOOOlL, 
but  only  the  actual  loss  he  has  sustained  by  reason  of  the 
covenantor's  breach  of  covenant  We  do  not  entertain 
any  doubt  that  this  is  a  mere  contract  of  indemnity,  and 
that  the  plaintiff  can  only  recover  the  actual  damage  he 
has  sustained  by  reason  of  the  defendant's  breach  of  his 
covenant] — ^They  were  then  stopped  by  the  Court  on  the 
point  raised  by  the  defendant's  rule. 

Keating  in  support  of  the  defendant's  rule. — ^The  plain- 
tiff was  only  entitled  to  nominal  damages,  inasmuch  as  it 
did  not  appear  that  the  result  would  have  been  different  if 
the  amount  of  the  scheduled  debts  had  been  correctly  stated. 
The  amount  paid  for  the  debts  from  the  funds  of  the  firm 
did  not  equal  the  amount  of  the  scheduled  debta  The 
jury,  moreover,  ought  to  have  had  the  specific  payments 
brought  to  their  attention;  and  as  the  plaintiffs  loss  was 
treated  as  matter  of  account^  the  supposed  loss  which  the 
plaintiff  sustained  by  reason  of  his  having  been  deprived 
of  the  opportunity  of  carrying  on  his  business  as  a  farmer, 
ought  not  to  have  been  submitted  to  the  jury. 
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Pollock,  C.  B. — ^We  are  of  opinion  that  both  the  rules        i863. 
mnst  be  discharged.    The  view  which  the  learned  Judge      wIlker 
took  of  the  construction  of  the  deed  is,  in  our  judgment,  «• 

1  11  •        t  •  t    -»  ni  Broadhurst. 

the  true  one;  and  the  way  in  which  he  presented  the  case 
to  the  jury  was  strictly  correct  The  amount  of  the  dama- 
ges was  altogether  uncertain,  and  does  not  turn  upon  any 
nice  question  of  account  either  one  way  or  the  other;  but 
the  matter  was  purely  one  for  the  jury,  and  it  was  their 
proper  province  to  assess  the  amount  to  which  the  plain- 
tiff was  entitled,  just  in  the  same'  way  as  if  the  plaintiff 
had  brought  an  action  for  a  personal  injury  occasioned  to 
him  by  the  defendant's  default 

Aldsbsoh,  R — ^The  plaintiff  entered  into  this  concern 
upon  the  agreement  that  the  partnership  debts  did  not 
exceed  a  certain  sum;  and  the  action  is  brought  for  the 
breach  of  covenant  arising  from  the  damage  the  plaintiff 
has  sustained  by  reason  of  the  defendant's  breach  of  oo* 
venant  in  not  taking  care  to  have  the  proper  amount  in- 
serted in  the  schedule.  The  damages  so  incurred  are  alto- 
gether uncertain. 

Platt,  B.,  and  Mabtin,  B.,  concurred. 

Rules  discharged. 


1 
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j^^  3.  Caldicott  V,  Grifpiths  and  Lowe. 

By  the  mies  X  HIS  was  an  action  of  debt  for  goods  bargamed  and 
«^for*ihe^pt).  ^^^^i  ^^^  '^^^^^  ^^^  materials,  for  money  paid,  and  on  an 
^^}^Vi         account  stated. 

trade,"  the  pro- 
fessed object  of       The  defendants  pleaded,   separately,  never  indebted; 

which  was  to 

watch  the  pro-  upon  which  issuo  was  joined. 

S?fs  Sh  At  the  trial,  before  WiiUams,  J.,  at  the  last  Gloucester 

Pariiamrat  ^^  Jissizes,  it  appeared  that  the  action  was  brought  to  reco- 

interests,  and  yer  the  balance  of  an  account  for  printing  and  stationery, 

members  from  Supplied  by  the  plaintiff  to  the  committee  of  a  society  at 

!he  Cdufenf  Wolvcrhamptou,  caUed  «  The  Midland  Counties  Guardian 

and  dishonest,  Society  for  the  Protection  of  Trade,'^  of  which  committee 

the  committee        ,       ,  ^,      ,  ,  a  i«     •  •  i- 

hadtheappointr  the  defendants  Were  members.    A  prelimmary  meeting  of 

printerand^ta-  ^^^  Subscribers  was  held  in  August,  I860,  for  the  purpose 

elected  from  of  Organising  the  society,  when  the  rules  of  the  society 

among  themem-  were  approved  and  adopted.    By  Rule  1,  the  objects  of  the 

bersoftheso-  .  ,         /^      « .  i       /  i. 

ciety;  and  to  society  wcre  Stated  to  be,  to  watch  the  progress  of  any 
wM^toT^'re-^  measure  in  Parliament  affecting  the  trade  interests,  and 
ferred  the  de-     ^^  protect  its  members  from  the  practices  of  the  fraudu- 

fraymg  of  the  *  ^^  ^ 

expenses,  and  lent  and  dishonest."  Rule  2  provided,  that  the  affairs  of 
and  disposmg  the  society  should  be  managed  by  a  president,  vice-presi- 
of  the  wck^y.  ^®^*>  treasurer,  secretary,  and  committee.  By  Rule  3,  the 
And  it  was  also  officers  Were  to  be  elected  at  each  annual  meeting  by  a  show 

provided  by  the  t    -,        t       »  n     tr* 

rules,  that  the  of  hands;  and  the  election  of  officers  and  members  was  to 
shwid  be  left  be  determined  by  a  show  of  hands;  and  no  officer  should 
inthesecre-      j^^  eligible  who  had  not  been  a  member  for  six  months. 

tary  s  hands  to  ° 

meet  the  cur-  Rule  4  required  a  committee  of  twenty-four  members  to 
hnt  thatTu  w-  be  elected  at  the  annual  meeting.  By  Rule  6,  it  was  pro- 
pa^t*nt^of  mo-  vidcd,  that  the  committee  should  have  the  appointment 

ney  should  be  .««•«> 

drawn  by  the  secretary  upon  the  treasurer  at  a  committee  meetmg.  The  plaintiff  was  appointed 
printer  and  stationer  to  the  society,  and  shortly  afterwards  paid  his  subscription.  The  de&ndanta, 
who  were  members  of  the  committee,  passed  the  resolutions  for  the  orders  for  printing  and  statione- 
ry which  were  supplied  by  the  phiintiif : — Hdd^  that  the  plaintiff  was  not  precluded  by  the  rales 
from  suing  the  defendants,  as  the  rules  did  not  create  a  partnership  between  the  membea  of  the  so- 
ciety; and  that  it  was  not  to  be  inferred  from  the  rules  that  the  pliuutiff  looked  to  the  fond,  and  not 
to  the  parties  who  gave  the  orders. 
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of  the  printer  and  stationer,  who  should  be  elected  by       1853. 
them  annually  from  among  the  members  of  the  society, 
who  should  have  the  power  of  dismissing  the  printer  and 
stationer,  should  they  be  dissatisfied  with  the  way  in  which 
he  conducted  the  business  of  the  society;   and  that  to 
such  committee  should  be  referred  the  defraying  of  ex- 
penses and  the  applying  and  disposing  of  the  money  be- 
longing to  the  society.    That  all  correspondence  for  the 
furtherance  of  the  objects  of  the  society  should  be  carried 
on  under  their  direction  and  control ;  and  that  they  should 
transact  all  other  special  business,  subject  to  such  rules  as 
were  then  or  thereafter  should  be  laid  down  by  a  general 
meeting  of  the  society.    By  Rule  7,  a  sub-committee  of 
five  were  to  be  appointed,  under  whose  direction  certain 
business  was  to  be  done.    By  Rule  9,  it  was  provided,  that 
the  sum  of  102.  should  be  left  in  the  hands  of  the  secre- 
tary to  meet  the  current  expenses;  but  that  all  orders  for 
the  payment  of  money  were  to  be  drawn  by  the  secretary 
upon  the  treasurer  at  a  committee-meeting,  and  were  to 
be  signed  by  the  chairman,  the  secretary,  and  a  member 
of  the  committee.    Rule  12  provided,  that  the  committee 
should  have  power,  at  any  time  previous  to  December  25th, 
1850,  to  admit  members,  but  that  after  that  date  a  more 
formal  mode  of  election  should  be  observed  (which  was 
there  pointed  out).     By  Rule  13,  the  amount  of  annual 
subscription  was  fixed  at  10«.  6d,  due  the  1st  of  August, 
in  advance.     By  the  1 7th  Rule,  provision  was  made  for 
the  appointment  of  a  sub-committee  of  five  members,  who, 
in  the  absence  of  the  secretary,  were  to  give  directions 
about  the  printing  of  circulara     Rule  19  provided,  "  that 
if  any  action  shall  be  commenced  against  the  secretary  or 
solicitor  or  any  member  of  the  committee,  for  any  act 
done  by  him  or  them  in  the  due  exercise  of  their  duties 
as  officers  of  the  society,  he  shall  be  defended  out  of  the 
funds  of  the  society;  and  if  such  funds  at  any  time  prove 
insufficient,  such  deficiency  shall  be  supplied  by  all  the 
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1853.        members  in  equal  proportion&''    By  Rule  24,  a  general 
statement  of  accounts  and  a  report  of  the  proceedings^ 
-with  a  list  of  the  members,  was  to  be  published  annually. 
At  a  subsequent  meeting  of  the  society,  at  which  the  de- 
fendants were  present  and  acted  on  the  committee,  the 
plaintiff  was  appointed  printer  to  the  society  for  the  en- 
suing year;  and  it  was  resolved,  that  the  secretary  be  au- 
thorised to  order  the  books  and  stationery  necessary  for 
working  out  the  objects  of  the  society.    At  the  time  of  his 
election  as  printer,  the  plaintiff  was  not  a  member  of  the 
society,  but  he  promised  the  secretary  the  payment  of  the 
subscription  of  ]0«.  6d,  and  he  paid  that  sum  shortly  af- 
terwards.   He  never  attended  any  of  the  meetings,  or  took 
any  part  in  the  proceedings.    The  orders  for  other  por- 
tions of  the  stationery  and  work  were  given  to  the  secre- 
tary at  subsequent  meetings,  at  which  the  defendants  were 
present  and  acted  upon  the  committee  in  passing  the  re- 
solutions, and  the  secretary  delivered  such  orders  to  the 
plaintiff.    It  appeared  that  the  subscriptions  had  been 
paid  away  in  the  current  expenses  of  the  society. 

Upon  this  state  of  facts,  it  was  objected,  on  the  part  of 
each  of  the  defendants,  that  they  were  not  liable,  inas- 
much as  it  appeared  that  the  plaintiff  and  they  were  mem- 
bers of  a  co-partnership,  and  that  the  plaintiff  had  look- 
ed to  the  funds  of  the  society,  and  not  to  the  personal  re* 
sponsibUity  of  the  defendants.  The  learned  Judge  was  of 
that  opinion;  but  he  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  1991.  6&  Bd.  His  Lord- 
ship, in  pursuance  of  the  opinion  he  entertained,  direct- 
ed a  verdict  to  be  entered  for  the  defendants,  with  leave 
to  the  plaintiff  to  move  to  set  it  aside,  and  to  enter  the 
verdict  for  the  amount  found  by  the  jury. 

Keating  having  accordingly  obtained  a  rule  nisi, 

Quain  for  the  defendant  Lowe,  and  W.  JET.  C(xJlce  for  the 
defendant  Griffiths,  shewed  cause  (June  2). — ^There  was 
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no  eyidence  of  the  defendants'  liability,  upon  two  grounds :  ^J^8W^ 
first,  the  plaintiff  and  defendants  were  members  of  the  Caldioott 
same  partnership;  and  secondly,  there  was  no  evidence  qbippiths. 
that  the  plaintiff  looked  to  the  personal  responsibility  of 
the  defendants,  as  the  rules  lead  to  the  conclusion  that 
the  plaintiff's  claim  was  to  be  satisfied  out  of  the  funds  of 
the  society.  That  the  plaintiff  was  a  member,  is  clear 
from  the  6th  rule,  which  provides  that  the  printer  shall 
be  appointed  from  among  the  members  of  the  society.  He 
paid  his  subscription.  The  object  of  this  society  was,  that 
a  number  of  persons  should  join  together  for  a  common 
purpose,  and  that  they  should  contribute  to  a  common 
fund.  A  partnership,  or  quasi  partnership,  was  thereby  cre- 
ated, and  its  members  could  not  sue  each  other  at  law  for 
such  matters  as  had  been  tmdertaken  for  their  common 
benefit  This  is  the  principle  of  the  decision  in  Holmes  v. 
Higginsia)^  where  the  plaintiff  and  the  defendant,  with  a 
number  of  other  individuals,  had  associated  together  and 
subscribed  sums  of  money  for  the  purpose  of  obtaining  a 
bill  in  Parliament  to  make  a  railway.  It  was  there  held 
that  they  were  so  far  partners,  that  one  of  the  members 
could  not  sue  another  for  work  done  for  the  undertaking. 
In  MiUmrn  v.  Codd(b),  the  plaintiff  and  the  defendant 
were  members  of  the  London  Carriers  Company,  and  the 
same  principle  was  followed.  These  parties,  therefore,  be- 
ing partners,  cannot  sue  one  another. 

Secondly.  The  simple  fact  of  the  appointment  of  the 
plaintiff  as  the  printer  to  the  society,  and  the  order  for 
the  work,  does  not  make  the  defendants  personally  liable. 
The  plaintiff  ought  to  have  given  positive  evidence  that 
the  defendants  pledged  their  personal  credit,  and  that  the 
plaintiff  looked  to  them  alone  for  payment.  In  this  re- 
spect, the  case  of  WiUoni  v.  Lord  Curzon{c)  is  in  the  de- 
fendants' favour.  There  is  no  evidence  that  the  plain- 
Co)  1  R  &  C.  74.        (h)  7  B.  &  C.  419.       (c)  16  M.  &  W.  632. 
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tiff  looked  to  the  committee.     He  was  acquainted  win 
the  rules;   and  by  the  proyisions  which  they  contain 
the  expenses  of  the  undertaking  were  to  be  defrajed  om 
of  its  funds.     Prima  facie,  therefore,  the  plaintiff  Iooke<i 
to  the  funds  for  payment.     [Alderson,  B. — ^Where  a  pij-e 
of  wine  is  ordered  by  the  committee  of  a  club,  the  vine 
merchant  may  be  said  to  expect  to  be  paid  out  of  the 
funds  of  the  club;  but  still  he  looks  to  the  committee  for 
payment     And  the  case  is  the  same  although  be  be  i 
member  of  the  club.]  It  is  submitted  that  these  roles  difer 
the  case  from  the  ordinary  one  of  a  club,  as  they  proTide 
that  all  the  debts  shall  be  paid  out  of  the  funds  by  an  or- 
der upon  the  treasurer,  to  be  authenticated  in  the  maimer 
there  pointed  out    Higgins  y.  Hopkins  (a)  is  strongly  in 
the  defendants'  favour.  Parhe^  B.,  there  said,  "If  apw<7 
merely  speculates  upon  the  chance  of  being  paid,  taking 
the  risk  whether  funds  will  be  collected  and  appropriated 
to  his  demand,  there  is  no  contract     If  he  does  iroik  on 
the  order  of  another,  under  such  circumstances  that  it 
must  be  presumed  that  he  looks  to  be  paid  as  a  maUer 
of  right  by  him,  then  a  contract  would  be  implied  with 
that  person, — ^under  most  circumstances  an  absolnte  one; 
under  some,  a  conditional  one,  provided  he  receiTes  fimds 
wherewith  to  pay."    In  Landman  v.  EntwMeiJS),  it  was 
held,  that  where  the  party  looks  to  the  funds  for  payment, 
the  existence  of  such  funds  must  be  shewn. 

Keating  dxiA  Phipaon  appeared  in  support  of  the  rale; 
but  the  Court  intimated  that  they  would  take  time  to 
consider  whether  it  would  be  necessary  to  hear  them. 

Cur.  adr.  nilt 

Pollock,  C.  B.,  now  said— This  was  a  motion  to  set 
aside  a  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  for 

(a)  3  Exch.  163.  {h)  7  Exch.  632. 
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the  amount  which  the  jury  have  found  to  be  due  to  him.      ^®^^- 
It  will  be  unnecessary  to  hear  any  argument  on  behalf  of 
the  plaintiff,  as  we  are  all  clearly  of  opinion  that  the  rule 
must  be  absolute.     The  question  submitted  to  us  was, 
whether  there  was  any  evidence  to  go  to  the  jury  to  sup- 
port the  plaintiff's  claim;  and  we  are  all  of  opinion  that 
there  was.     On  referring  to  the  society's  rules,  upon  which 
the  question  turns,  it  appears  to  us,  that  the  circum- 
stance of  the  plaintiff  being  a  subscriber  or  a  member 
of  the  society  does  not  in  any  way  preclude  him  from 
maintaining  an  action  against  the  members  of  the  com- 
mittee who  personally  ordered  the  work  which  was  done 
for  them.     These  rules  do  not  constitute  a  partnership 
amongst  the  members  or  subscribers,  and  therefore  they 
do  not  on  that  ground  take  away  from  the  contributor  his 
right  of  action  against  the  members  of  the  committee. 
The  question  is,  whether,  by  entering  into  this  scheme, 
the  subscribers  form  a  partnership  or  a  quasi  partnership; 
or  whether  the  case  is  similar  to  that  of  a  number  of  per- 
sons subscribing  to  a  hospital  or  to  an  ordinary  club.   The 
solution  of  that  question  is  not  to  be  arrived  at  by  exa- 
mining cases  which  have  reference  to  the  liability  of  com- 
mittee-men or  shareholders  in  projected  railway  compa- 
nies and  in  other  undertakings  of  that  description,  but 
by  consulting  the  rules  themselves.      And  upon  doing 
so,  I  am  clearly  of  opinion  that  they  do  not  preclude  the 
plaintiff,  as  a  mere  subscriber,  from  maintaining  an  ac- 
tion against  the  committee-man  giving  the  order  for  the 
goods,  and  which  order  would  have  made  him  personally 
liable  to  a  third  party.     And,  indeed,  if  a  jury  had  found 
a  verdict  for  the  deiendants,  the  plaintiff  would  have  been 
entitled  to  a  new  triaL     At  least  there  was  evidence  to 
warrant  the  jury  in  their  verdict. 

Aldebson,  B.,  concurred. 
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1863.  Platt,  R — ^I  am  of  the  same  opinion.    The  roles  do 

not  give  the  committee  any  authority  to  pledge  the  credit 
of  the  subscribers.  The  person  who  gives  the  order  is 
personally  liable.  If  that  person  could  not  be  sued,  no 
one  would  be  responsible  for  the  debt 

Martin,  B. — ^Two  objections  were  made  to  the  plaintiff's 
right  of  action.  First,  it  was  said  that,  inasmuch  as  the 
plaintiff  was  a  copartner  with  the  defendants,  he  was 
thereby  incapacitated  from  suing  them;  and  secondly, 
that  there  was  no  evidence  to  go  to  the  jury,  as  the  plain- 
tiff did  not  look  to  the  defendants  personally,  but  to  the 
funds  of  the  society;  and  that  the  existence  of  such 
funds  should  have  been  shewn.  Upon  the  first  point  seve- 
ral cases  were  cited;  but  the  principle  itself  is  extremely 
clear,  that  where  payments  are  to  be  made  out  of  a  parti- 
cular fund,  to  which  two  or  more  persons  contribute  as 
partners,  one  of  them  cannot  sue  his  copartner.  In  the 
present  case,  however,  a  number  of  persons  are  associated 
together  for  the  purpose  of  the  protection  of  trade,  each 
of  them  having  to  pay  a  small  sum  annually,  and  there- 
by becoming  entitled  to  such  information  upon  the  sub- 
ject as  can  be  obtained  in  the  mode  pointed  out  It  is  an 
abuse  of  language  to  call  such  an  association  a  partnership^ 
It  is  neither  more  nor  less  than  a  number  of  persons  who 
choose  to  subscribe  to  a  fund  for  the  purpose  of  obtaining 
certain  information  useful  to  themselves  in  their  business. 
The  fact  of  the  plaintiff  having  subscribed  with  the  view 
to  entitle  him  to  the  benefit  of  such  information,  does  not 
constitute  him  a  partner,  so  as  to  preclude  him  from  suing 
another  subscriber  who  gives  the  order.  In  the  case  of  a 
club,  it  has  been  held,  that  a  party  who  supplies  goods  to 
the  committee  cannot  sue  a  mere  subscriber,  because  by 
being  a  member  a  man  does  not  make  the  committee  his 
agents  to  pledge  his  credit  (a). 

(a)  See  Flemyngv,  Hector,  2  M.  &  W.  172;  Todd  v.  Emfy^  8  M.  & 
W.605. 
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The  second  question  is,  whether  there  was  evidence  of 
the  bargain  that  the  persons  employing  the  printer  were  not 
to  be  personally  liable,  but  that  the  contract  was  xnerelythat 
they  should  make  the  payments.  Looking  at  the  rules  of 
the  society,  I  do  not  say  that  there  was  no  evidence  that 
the  bargain  was  not  that  for  which  the  defendants  con- 
tended; but  still  I  think  that  if  the  jury  had  so  found  by 
their  verdict,  I  should  not  have  felt  satisfied  with  such  a 
verdict  Mr.  Quain,  in  his  argument,  referred  to  several 
cases  concerning  the  liability  of  provisional  committee- 
men of  projected  railway  schemes.  Whether  some  of  those 
cases  were  rightly  decided  it  is  not  necessary  to  determine, 
although  I  entertain  a  strong  opinion  upon  the  subject. 
But  the  present  case  is  a  very  different  one.  The  plaintiff 
here  had  nothing  whatever  to  do  in  setting  this  scheme 
on  foot,  though  the  secretary  promoted  the  scheme;  but 
the  plaintiff  was  merely  connected  with  it  by  being  ap- 
pointed as  the  printer  and  stationer  under  the  6th  rule, 
which  gives  the  committee,  of  which  both  the  defendants 
were  members,  the  appointment  of  the  printer  and  sta- 
tioner, and  the  power  to  dismiss  him.  Under  that  rule 
the  committee  were  also  entrusted  with  the  power  of  de- 
fraying the  expenses  and  of  applying  and  disposing  of  the 
money  belonging  to  the  society.  It  is  a  forced  construc- 
tion of  that  rule  to  say,  that  the  man  who  did  the  work 
did  it  upon  the  terms  that  he  was  not  to  be  paid  except 
out  of  the  funds  of  the  association.  In  fact,  it  was  never 
contemplated  that  the  payment  should  depend  upon  any 
such  contingency.  The  question  was  properly  one  for  the 
jury;  and  the  verdict  found  for  the  plaintiff  was  in  my 
opinion  right. 

Rule  absolute. 


VOL,  VIII.  N  N  N  EXOH. 
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j^^  jg  Batehan  and  Another  v.  Gray. 

In  an  action  X  HE  declaration  stated,  that  the  plaintiffs  were  the  first 
ment  of  a  pa-  and  true  inventors  of  a  certain  new  manufacture  of  "  cct- 
whkh  d"y  *ai^  improvements  in  valves  or  plugs  for  the  passage  of 
that  the  plaintiff  i,^ater  or  Other  fluids;"  that  thereupon  letters  patent  were 

was  the  true  -•    ,  . ,    . 

and  first  in-  granted  to  them  for  the  sole  use  of  the  said  mvention, 
that  the"maau-  subject  to  a  condition  that  they  should,  within  six  calen- 
fectore  waa        ^^  months  next  after  the  date  of  the  said  letters  patent^ 

new,  do  not  ■* 

bind  the  plain-  cause  to  be  inrolled  in  the  High  Court  of  Chancery  an 

scription  of  the  instrument  in  writing  under  their  hands  and  seals  parti- 

^Tcnlrthe  cularly  describing  and  ascertaining  the  nature  of  their  said 

apecification,w  inyeution,  and  in  what  manner  the  same  was  to  be  and 

aa  to  precmde  ' 

him  from  giving  might  be  performed;  that  the  plaintiffs  did  within  the 
shew  that  the  time  prescribed  fulfil  the  said  condition;  and  that  the  de- 
ITor^tS'st'S    feasant  during  the  said  term  did  infiringe  the  said  patent 

might  be  in-        rii^ht 
fened  from  the 

specification, in  The  defendant  pleaded,  first,  not  guilty;  secondly,  that 
ndn^matteni  ^^^  plaintiffs  Were  not  the  first  and  true  inventors  of  the 
oombhiSion^oT  ^^^  supposed  ncw  manufacture,  as  in  the  declaration  al- 
seyeraioldmat-  leged;  and  thirdly,  that  the  said  allied  invention  was 
not  an  invention  of  any  manner  of  new  manufacture. 
Upon  these  pleas  issues  were  joined. 

At  the  (rial,  before  Martin,  E,  at  the  Middlesex  Sittings 
after  Hilary  Term,  the  plaintiffs  gave  in  evidence  the  spe- 
cification. After  setting  forth  the  title  of  the  invention, 
and  the  condition,  as  stated  in  the  declaration,  the  spe- 
cification proceeded  as  follows:  "Our  improvements  in 
valves  or  plugs  for  the  passage  of  water  or  other  fluids  ap- 
ply principally  to  cocks  or  valves  used  for  drawing  off  water 
from  the  main  or  service  pipes  of  waterworks;  for  the  sup- 
ply of  mills,  works,  or  buildings;  for  the  extinction  of  fire; 
for  the  watering  of  roads,  streets,  or  gardens ;  for  the  irriga- 
tion of  land;  for  the  cleansing  of  water-pipes;  for  the  flush- 
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ing  of  sewers;  and  for  other  similar  purposes;  and  relate  1853. 
first  to  the  use  and  application,  for  the  purpose  of  drawing 
off  water  or  other  liquids,  of  a  valve  (of  a  globular  or  other 
form)  of  a  specific  gravity  lighter  than  water,  and  con- 
structed of  or  covered  with  vulcanized  India-rubber,  gutta 
percha,  or  other  compressible  elastic  substance,  the  closing 
of  such  valve  being  effected  by  the  pressure  of  the  water. 
Secondly,  to  the  use  and  application,  for  the  same  purposes, 
of  a  valve  of  a  globular  form,  of  the  same  or  greater  spe- 
cific gravity  than  water,  constructed  or  coated  as  above 
described,  and  closed  in  a  similar  manner.  Thirdly,  to 
opening  valves  for  the  passage  of  fluids  by  means  of  a 
moveable  opening  key,  consisting  of  a  hollow  tube  or  pipe, 
with  proper  adjuncts,  so  applied,  as  without  the  aid  of  any 
thread  or  screw  upon  the  barrel  or  any  fixed  part  of  the 
valve  itself,  or  the  parts  necessarily  permanently  connected 
therewith,  to  force  the  valve  open  against  the  pressure  of 
the  fluid,  the  key  or  tube  being  so  constructed  that  the 
fluid,  when  released,  shall  pass  off  through  the  said  tube.'' 
The  specification  then  contained  an  explanation  of  the 
drawings  of  the  apparatus  for  carrying  the  invention  into 
operation,  and  then  proceeded  to  state  the  inventors'  claim, 
as  follows: — "  Having  now  described  the  nature  and  ob- 
ject of  our  said  improvements,  we  would  remark  that  we 
claim  as  an  invention,  first,  the  application  for  the  purpose 
of  drawing  or  letting  off  water  or  other  fluids  of  a  valve  of 
less  specific  gravity  than  water,  constructed  of  or  coated 
with  vulcanized  India  rubber,  gutta  percha,  or  other  suit- 
able compressible  elastic  material,  and  which  closes  or  is 
kept  closed  by  the  pressure  of  the  water.  Secondly,  the  ap- 
plication for  similar  purposes  of  a  globular  valve,  of  the 
same  or  greater  specific  gravity  than  water,  and  construct- 
ed or  coated  as  above  described,  which  without  mechanical 
aid  will  close  by  the  pressure  of  the  water.  Thirdly,  the 
opening  of  valves  by  means  of  a  key  or  tube,  so  applied  as 
to  force  the  valve  open  against  the  pressure  of  the  water 

nnn2 
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1853.  or  other  fluid,  and  through  which  key  or  tube  the  fluid  es- 
capes, such  key  or  tube  being  attached  to  the  box  or  bar- 
rel or  other  fixed  part  of  the  valve,  without  the  aid  of  a 
thread  or  screw  on  such  box  or  other  fixed  part." 

The  plaintiff  Bateman  was  called  as  a  witness,  and  he 
stated  that  his  invention  consisted  in  the  combination  of 
the  three  different  matters  described  in  the  specification, 
and  that  he  did  not  claim  them  separately. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
specification,  which  must  be  taken  as  the  description  of  the 
patent,  did  not  contain  a  claim  for  the  combination,  and 
that  the  plaintiffs  were  bound  by  that  description.  The 
learned  Judge,  however,  left  the  case  to  the  jury,  who 
found  that  each  of  the  three  separate  parts  was  old,  but 
that  the  plaintiffs'  invention  was  for  the  combination,  and 
that  it  was  useful;  and  the  plaintiffs  obtained  a  ver- 
dict. 

In  last  Term,  the  AUomey-'Oeneral  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection. 

Aiherton  and  Webster  shewed  cause,  (June  7  and  8). — 
First,  the  plaintiffs  claim  by  their  specification  the  combi- 
nation of  three  distinct  parts  of  one  complete  appaiatusL 
The  three  different  portions  of  this  invention  are  old;  but 
the  jury  have  found  the  combination  to  be  new  and  useful 
The  specification  ought  to  be  read  in  a  fair  spirit,  and  not  for 
the  mere  purpose  of  raising  technical  objections  to  it:  Neuh 
ton  V.  Orand  Junction  Railway  Company  (a),  per  Rolfe,  B. 
[The  plaintiffs'  counsel  then  proceeded  to  discuss  the  spe- 
cification ;  and  they  insisted  that  the  claim  was  that  for 
which  they  contended.  The  argument  was  chiefly  direct- 
ed to  the  effect  of  the  specification;  and  they  also  referred 
to  Hayworth  v.  Hardcastle(b\  and  Croseky  v.  Beverley {c).] 

Secondly.  The  plaintiffs'  invention  is  not  to  be  strictly 

(a)5ExcLd36.        (() .  1  Bing.  N.  C.  182.        (c)  9  B.  &  a  63. 
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confined  to  the  description  given  of  it  in  the  specification;  ^  1853. 
but  it  is  to  be  gathered  from  that  instrument^  taken  in 
conjunction  with  the  plaintifls'  evidence:  for  the  defend- 
ant has  not  placed  any  plea  upon  the  record  which  con- 
fines the  plaintifii  to  the  description  of  the  invention  given 
in  the  specification.  [Alderaoriy  B. — ^The  difficulty  which 
presses  us  is,  that,  although  the  plaintiffs  may  have  invent- 
ed a  useful  machine,  they  have  not  properly  described  it.] 
That  objection  is  not  open  to  the  defendant  upon  this  state 
of  the  record,  for  neither  of  the  pleas,  that  the  plaintiffs 
were  not  the  true  inventors,  and  that  it  was  not  a  new 
manufacture,  raises  the  question.  The  specification  does 
not  estop  the  plaintiffs  from  giving  evidence  of  what  their 
real  invention  was,  and  the  jury  have  found  it  to  be  for 
the  combination  of  the  three  parts  of  the  machine,  and 
that  the  defendant  has  infringed  that  invention. 

The  Attorney-General,  Hindmarch,  and  Orove,  in  sup- 
port of  the  rule. — ^The  defendant  does  not  dispute  the  valid- 
ity of  the  specification,  but  he  contends  that  the  plain- 
tiffs cannot  support  the  invention.  [Alder eon,  B. — ^The 
question  is,  whether  the  objection  is  open  to  the  defend- 
ant without  a  proper  plea.]  The  point  is  raised  by  the 
pleas  of  want  of  novelty.  The  defendant  denies  the  in- 
vention described  in  the  specification  to  be  new.  If  the 
invention  was  in  fact  for  the  combination  of  the  three 
matters,  the  plaintiffs  have  not  so  described  it  The  speci- 
fication clearly  describes  three  separate  things,  which  the 
plaintiffs  claim  as  improvements  (in  the  plural).  It  must 
be  assumed  that  the  invention,  for  the  infringement  of 
which  the  plaintiffs  bring  their  action,  is  that  which  is  men- 
tioned in  their  declaration,  and  is  described  in  their  specifi- 
cation. The  defendant  could  not  have  successfully  pleaded 
that  the  plaintiffs  had  not  duly  described  their  invention. 
If  these  three  matters  were  new  instead  of  old,  a  patent . 
claiming  them  would  be  unobjectionable.    The  Crown  re- 


910  EXCHEQUEB  RBFOBTS. 

1853.^  quires  that  the  inventor  shall  specify  his  invention,  which 
must  be  enrolled  as  a*  condition  necessarily  attached  to  the 
grant.  And  the  patentee  is  estopped  from  saying  that  hia 
invention  is  anything  but  that  which  his  specification  de- 
scribes. [Martin,  B. — How  were  the  plaintiffs  under  the  ne- 
cessity of  giving  the  specification  in  evidence?]  They  did 
so  for  the  purpose  of  shewing  the  nature  of  their  invention. 
In  old  times  the  subject  matter  of  the  patent  was  describ- 
ed by  way  of  recital  in  the  patent  itself;  but  in  the  reign 
of  Anne  enrolment  was  substituted  for  the  existing  fbroL 
The  specification^  therefore,  is  a  condition  to  and  forms  a 
part  of  the  grant  itself  of  the  patent  In  the  older  cases  the 
patent  and  the  specification  used  to  be  treated  as  forming 
integral  portions  of  a  whole.  In  HorrMower  v,  BolUm{a), 
Orose,  J.,  says  (b),  that  "  the  patent  is  nothing  without 
the  specification,  and  the  patentee  can  gain  no  advan- 
tage by  it"  CroasUy  v.  Beverley  (c)  is  also  in  the  defend- 
ant's favour.  If  the  plaintiffs  could  depart  from  their  spe- 
cification, they  might  rest  their  claim  upon  any  invention 
which  they  had  never  described.  [Alderafmy  B. — ^The  pa- 
tent is  granted  upon  the  condition  that  the  grantee  shall 
afterwards  particularly  describe  their  invention  in  a  specifi- 
cation to  be  duly  enrolled.  The  plaintiffs  were  not  bound 
to  put  in  the  specification,  which  was  not  in  any  way  in  | 

issue.]    The  specification  having  been  given  in  evidence,  I 

parol  evidence  was  not  admissible  for  the  purpose  of  con- 
tradicting it  The  construction  of  all  written  instruments 
belongs  to  the  Court  alone:  NeUeon  v.  Harford(d).  [Mar- 
tin, B. — ^The  defendant  did  not  object  to  the  admissibility 
of  the  evidence.]  The  evidence  was  applicable  to  other  pur- 
poses in  the  cause,  but  must  be  rejected  in  the  consideration 
of  the  specification. — ^They  also  cited  Ruseell  v.  Ledaafn(e), 

(a)  8  T.  R.  95.  (rf)  8  M.  &  W.  8S3. 

(h)  Page  105.  («)  1  C.  M.  &  R.  864. 

(c)  9  B.  &  C.  62. 
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Em  V.  Tk4>mp8on(a),  Kay  v.  Mar8hall(b),  Dobbs  v.  Penn(c)y 
Newtonv.  Vaucher(d),MuiitzY.Fo8ter(e),  Oibsany.  Brand(/), 
BenUetfY.  Ooldikorp(g),  and  Oamble  v.  Kwirtz(Ji), 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  we  think  the  rule  must 
be  discharged.  The  action  was  for  the  infringement  of  a 
patent  for  improvements  in  valves  or  plugs  for  the  passage 
of  water  or  other  fluids.  The  pleas  were,  first,  not  guilty ; 
secondly,  that  the  plaintiffs  were  not  the  first  and  true 
inventors;  and  thirdly,  that  the  invention  was  not  a  new 
manufacture. 

It  appeared  at  the  trial,  that,  on  the  examination  of  one 
of  the  plaintiffs,  he  stated  that  his  invention  consisted  of  a 
combination  of  certain  machinery,  each  portion  of  which 
was  old,  but  (as  the  jury  found)  the  combination  itself  was 
new;  and  it  was  admitted  on  all  hands  to  be  very  usefiiL 
In  the  course  of  the  trial,  the  specification,  which  had 
been  in  due  course  filed,  was  also  put  in  evidence.  It  was 
on  this  contended  that  the  claim  in  the  specification  was 
that,  of  the  three  parts  of  the  machinery  therein  men- 
tioned, each  was  new;  and  that  the  invention  claimed 
was  not  (as  the  plaintiffs  contended  it  was)  the  combina- 
tion, which  alone  the  jury  found  to  be  new.  This  point 
was  argued  before  us,  and  we  are  disposed  to  think  there 
is  much  weight  in  the  objection  to  the  validity  of  the  spe- 
cification on  this  point  But  we  do  not  think  it  neces- 
sary to  decide  this  question,  because  it  does  not  arise  on 
the  present  pleadings.    The  only  issues  on  the  record  are 

(a)  3  MeriT.  622.  (0  6  M.  &  Gr.  734. 

(Jb)  6  Bing.  N.  a  492.  (/)  4  M.  &  Gr.  205. 

(c)  3  Exch.  427.  (g)  1  C  B.  368. 

{d)  6  Exch.  869.  (A)  3  C.  R  426. 
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1853.        the  infringement  (about  which  there  is  no  doubt)  and  the 
novelty  of  the  invention. 

We  think  that  what  was  the  invention  was  a  question 
for  the  jury,  and  that  the  production  of  the  specification 
did  not  conclude  it.  It  was  evidence  to  be  considered 
by  the  jury,  but  no  more,  that  the  plaintiff  had  so  describ- 
ed his  invention.  But  it  may  be,  even  if  the  defendant's 
construction  be  the  true  one,  that  the  invention  was  new 
as  a  combination,  and  yet  the  description  of  it  in  the 
specification  erroneous.  Now  here  the  jury  have  clearly 
found  the  invention  to  be  that  of  a  new  combination  of 
old  parts.  And  if  this  be  so,  the  real  and  true  objection 
which  was  open  to  the  defendant  was,  that  the  plaintiffs  had 
not  complied  with  the  condition  in  their  patent,'  by  truly 
and  correctly  describing  it  in  the  specification  which  he 
had  filed.  But  this  could  only  be  taken  advantage  of  by 
a  plea  to  that  effect  There  was  no  such  plea  upon  the 
record,  so  that  the  defendant  cannot  now  avail  himself  of 
this  objection. 

We  do  not  regret  that  this  is  the  result.  It  seems  to 
be  a  valuable  and  new  invention  in  fact,  and  the  defend- 
ant has  actually  taken  out  a  patent  for  the  very  same 
combination.  This  the  jury  thought  to  be  a  plain  in- 
fringement of  the  plaintiffs'  patent,  and  in  this  opinion 
of  the  jury  we  entirely  concur.  We  should  have  been, 
therefore,  sorry  if  a  very  arguable  but  somewhat  doubtfiil 
construction  of  the  words  used  to  describe  the  plaintiffs' 
claim  in  the  specification  should  have  deprived  a  merito- 
rious inventor  of  his  proper  reward. 

The  plaintiffs  may,  perhaps,  do  well  to  consider  whether 
it  may  not  be  advisable  to  apply  to  the  Attomey-Gteneral, 
to  prevent  the  question  as  to  the  specification  arising  at 
any  future  time. 

Rule  discharged. 
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Bandt  V.  Cartweioht  and  Auother.  j.^^  8. 

X  HE  declaration  stated,  that  the  plaintiff,  at  the  time  of  a  covenant  for 
the  making  of  the  distress  hereinafter  mentioned,  was  in  nenldSmgthe 
the  occupation,  and  tenant  to  the  defendants,  of  a  certain  *«™  "  implied 

J  •  1         .  /.       1       .      ^     -  ^  by  law  from  a 

messuage  and  premises,  by  virtue  of  a  demise  before  then  demiee  by 
made  by  the  defendants  to  the  plaintiff  of  the  said  mes-  Sri;n^lfor 
suage  and  premises,  at  a  certain  rent  therefore  payable  by  ***^  **^®' 
the  plaintiff  to  the  defendants,  and  which  demise  was  on 
certain  terms,  and  amongst  others  on  the  terms,  that  the 
defendants  had  good  title  to  demise  the  said  premises  to 
the  plaintiff,  and  that  the  plaintiff  should  and  might  quiet- 
ly enter  and  enjoy  the  same  during  the  said  term,  free 
from  any  rents,  rents-seck,  or  annuities  charged  thereon 
or  issuing  thereout  The  declaration  then  stated,  that 
afterwards,  and  during  the  continuance  of  the  tenancy  un- 
der the  demise,  one  T.  Squires  distrained,  as  he  lawfully 
might,  the  goods  and  chattels  of  the  plaintiff  then  being  in 
and  upon  the  said  messuage  and  premises,  to  satisfy  the 
sum  of  122. 128.,  being  six  years'  arrears  of  an  annuity  and 
rent-seek  then  due  and  in  arrear  to  Squires,  and  granted 
and  charged  upon  and  issuing  out  of  the  said  messuage 
and  premises  under  and  by  virtue  of  a  certain  deed  thereto- 
fore made,  and  before  the  said  demise  to  the  plaintiff,  and 
before  the  defendants  had  anything  in  the  said  premises, 
and  executed  by  one  Joseph  Squires,  then  being  seised  in 
fee  of  the  said  messuage  and  premises;  of  all  which  the 
defendants  at  the  time  of  the  said  distress  had  notice. 
And  further,  that  the  plaintiff,  in  order  to  prevent  the 
sale  of  his  said  goods  and  chattels  under  the  said  distress, 
and  to  retain  the  peaceable  and  quiet  enjoyment  of  the 
said  messuage  and  premises,  was  forced  and  obliged  to  and 
did  afterwards  pay  to  the  said  T.  Squires  the  said  sum  of 
12Z.  12^.,  and  a  further  sum  of  13«.,  the  costs  of  the  said 
distress,  making  together  the  sum  of  1 SL  5$.    And  that. 
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1853.  by  reason  of  the  said  annuity  and  distress,  the  plaintiff 
Bandt  h<^d  ^ot  had  quiet  enjoyment  of  the  said  messuage  and 
Cartwrioht  P'^niises,  nor  had  he  held  the  same  free  from  incum- 
brances, as  he  ought  to  have  had  and  done  under  and  by 
virtue  of  the  said  demise  by  the  defendants,  nor  had  the 
defendants  such  good  title  as  aforesaid  at  the  time  of  the 
said  demise;  whereby  the  plaintiff  had  sustained  damage 
to  the  amount,  to  wit,  &c. 

The  defendants  pleaded  (inter  alia)  that  they  did  not 
demise  the  said  messuage  and  premises  to  the  plaintiff  on 
the  terms  in  the  declaration  mentioned. — Issue  thereon. 

At  the  trial,  before  Lord  Campbell^  C.  J.,  at  the  last  Bed- 
fordshire Assizes,  it  appeared,  that  in  the  year  1824  one 
Joseph  Cartwright  had  granted  the  rent  charge  for  which 
the  distress  had  been  made;  and  that  a  considerable  time 
afterwards  the  premises  had  been  demised  by  parol  to  the 
plaintiff  by  the  defendants,  who  claimed  through  the  mort- 
gagees of  Cartwright 

It  was  thereupon  objected,  on  the  part  of  the  defendants, 
that  the  declaration  was  not  supported,  that  there  was  no 
express  covenant  for  quiet  enjoyment,  and  that  such  a 
covenant  could  not  be  implied  by  law  from  a  mere  parol 
demise.  The  learned  Judge  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion 
that  a  covenant  for  quiet  enjoyment  could  not  be  implied 
by  law  from  a  parol  demise. 

A  rule  nisi  was  obtained  in  the  following  Term,  on  the 
general  ground  that  the  declaration  was  not  supported  by 
the  evidence  (a). 

O'MaUeyf  Oray,  and  Worlledge  shewed  cause  (May  24). 
— A  covenant  or  undertaking  on  the  part  of  the  landlord, 

(a)  The  nile  was  moved  under  objection  taken  was  general.  See 
the  mistaken  impression  that  the      the  end  of  the  report  of  the  < 
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both  that  he  has  a  good  title  and  that  the  tenant  shall  1853. 
quieUy  enjoy  the  occupation  of  the  demised  premises,  may  dandt 
be  implied  by  law  from  a  demise  by  paroL  [Martin,  B. — 
I  think  that  it  will  be  found  that  a  covenant  for  good 
title  cannot  be  implied.]  The  declaration  may  be  sup- 
ported by  proof  of  a  covenant  for  quiet  enjoyment  The 
allegations  with  respect  to  a  good  title  and  quiet  enjoy- 
ment are  divisible.  The  75th  section  of  the  Common  Law 
Procedure  Act,  15  &  16  Vict  c.  76,  provides,  that  aU  plead- 
ings capable  of  being  construed  distributively  shall  be  so 
taken.  And  the  222nd  section  empowers  the  Court  ^  at 
all  times''  to  make  amendments  in  the  proceedings,  upon 
such  terms  as  they  may  think  fit  The  Judge  would  have 
amended  the  declaration  at  the  trial  by  striking  out  the  al- 
legation of  title.  The  agreement  between  the  landlord  and 
the  tenant  is  this:  the  latter  agrees  to  take  the  land  and  to 
pay  the  stipulated  rent,  and  the  former  agrees  that  the 
tenant  shall  have  the  land  and  enjoy  it  without  interrup- 
tion, and  shall  not  have  to  make  any  additional  payments 
beyond  those  for  which  he  has  stipulated.  The  words 
"demise  and  farm  let,''  &a,  embody  such  an  agreement 
There  is  no  efficacy  to  be  attributed  to  any  particular  form 
of  words,  but  the  substance  of  the  contract  must  be  con- 
sidered: Nokes's  c(ue(a).  It  is  submitted,  that  the  same 
rule  equally  applies  whether  the  contract  be  under  seal 
or  by  parol  only.  In  Holder  v.  Taylor  (6),  the  plaintiff 
declared  in  covenant  upon  a  lease  for  years  made  by  the 
word  "  demise,"  and  the  breach  laid  was,  that  at  the  time 
of  the  making  of  the  lease  the  lessor  was  not  seised  of  the 
land  but  a  stranger;  and  it  was  objected,  that,  as  the 
plaintiff  did  not  lay  an  actual  entry  under  the  lease,  nor 
an  ejectment  by  the  true  owner,  the  action  of  covenant 
would  not  lie.  But  the  Court  overruled  the  objection, 
holding  that  the  breach  of  the  covenant  consisted  in  the 

(a)  4  Rep.  80  b.  (b)  Hob.  12. 
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1853.        lessor  having  taken  upon  himself  to  demise  that  which  lie 
Bandy        could  not ;  and  they  said,  that  '*  the  word  '  demisi' imports 
CARTWRiflHT    *  po^^r  of  letting,  as  the  word  '  dedi'  a  power  of  giying." 
In  Taylor  v.  Zam%ra(a)f  Otbbs,  C.  J.,  said,  "  Here  the  case 
is,  that  this  land  was  subject  to  a  burthen  in  the  hands  of 
the  defendant  himself;  for,  before  the  defendant  demised 
to  the  plaintiff,  the  land  was  subject  to  a  burthen  of  pay- 
ing this  rent;  and  it  being  subject  thereto,  he  let  it  to  the 
plaintiff,  as  if  it  were  free  from  that  prior  burthen,  under 
a  rent  payable  to  himself;  and  when  he  calls  for  payment, 
payment  is  refused  on  the  ground  that  he,  the  tenant,  has 
paid  the  burthen  to  another,  from  which  the  land  ought 
to  have  been  free  when  the  defendant  let  it  to  him."  And 
the  learned  Judge,  after  stating  that  it  appeared  that  the 
plaintiff  had  been  compelled  to  pay  the  amount,  said  that 
the  facts  constituted  a  good  answer  to  an  avowry  for  rent. 
The  language  of  the  Judges  in  several  cases  i»  in  the 
plaintiff's  favour.    In  Barton  v.  Fitsgeraid(b)j  Lord  Men- 
borough,  0.  J.,  said,  "  Do  not  the  words  *  bargain  and  sell' 
as  much  imply  that  the  party  has  the  thing  which  he  pro- 
fesses to  bargain  and  sell,  as  the  word  *  grant?' "  In  DeMe- 
dina  v.  Orove  (c),  Parke,  B.,  says,  "  The  meaning  of  a  con- 
tract to  demise  is,  not  only  that  a  certain  form  of  words 
shall  be  put  on  paper,  but  that  the  party  assuming  to  de- 
mise shall  have  title  to  demise."    And  in  Sutton  v.  Tern- 
ple(d)y  Parke,  B.,  in  speaking  of  the  word  "  demise,"  says, 
"  The  law  merely  annexes  to  it  a  condition  that  the  party 
demising  has  a  good  title  to  the  premises,  and  that  the 
lessee  shall  not  be  evicted  during  the  term."    [Pollock, 
C.  B. — It  was  recently  decided  by  this  Court,  that  there  is 
no  implied  warranty  of  title  in  the  contract  of  sale  of  a 
personal  chattel  (c).]    That  is  so  in  the  case  of  a  chattel, 

(a)  6  Taunt.  628.  (d)  12  M.  &  W.  64. 

(h)  16  East,  638.  («)  MoHey  v.  Aaenbonmff^  ^ 

(c)  9  M,  &  W.  827.  Exch.  600. 
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bat  the  rule  is  different  in  the  case  of  a  demise  of  land.  1853. 
The  cases  of  Oranger  v.  CoUinsia)  and  Jackson  v.  Coh-  bandy 
hin(J>)  maybe  relied  upon  by  the  defendant;  but  they 
proceeded  upon  the  ground  that  the  promise  laid  in  the  de- 
claration was  larger  than  that  which  could  be  implied  by 
law,  the  promise  not  being  confined  to  a  covenant  for 
good  title  or  quiet  enjoyment.  In  the  latter  case,  the 
plaintiff  agreed  that  he  had  power  to  let  the  premises  to 
the  defendant  "  without  restriction  as  to  the  purpose  for 
which  the  same  should  be  used  and  occupied.''  Moore  v. 
Pyrke(c)  cannot  be  considered  to  be  law.  In  Brocking 
V.  CIiam(d),  ejid  Leigh  v.  Ootyer(e)y  it  does  not  appear 
whether  the  demise  was  by  parol  or  not  At  all  events, 
a  covenant  for  quiet  enjoyment  is  to  be  implied  from  a  pa- 
rol demise.  The  authorities  already  cited  favour  this  view. 
The  lessor  surely  undertakes  that  his  tenant  shall  not  be 
disturbed  in  the  occupation  of  the  land.  In  Messent  v. 
Beynolds(f)y  it  was  doubted  whether  a  contract  for  quiet 
enjoyment  can  be  implied  by  law  from  a  mere  agreement 
to  let  In  Hancock  v.  Caffyn{g\  Tindal,  C.  J.,  said,  "The 
duty  alleged  is,  that  Caflyn,  by  paying  over  to  the  superior 
landlord  the  rent  received  from  the  undertenant,  should 
protect  the  undertenant  from  the  superior  landlord's  dis- 
tress. And  that  is  no  more  than  one  of  the  necessary  con- 
sequences of  the  implied  agreement  on  the  part  of  every 
landlord  for  his  tenant's  quiet  enjoyment" 

Cou(^  in  support  of  the  rule. — ^The  declaration  was  not 
proved.  No  such  covenant  as  that  alleged  is  to  be  implied 
by  law  from  a  simple  demise  by  parol  The  plaintiff  has 
not  been  evicted,  but  he  seeks  to  recover  the  amount  of  an 


(a)  6  M.  &  W.  458.  W  Id.  444. 

(J)  8  M.  &  W.  790.  (/)  3  C.  B.  194. 

(c)  6  M.  &  W.  458.  (g)  8  Bing.  366. 

(d)  Cro.  Jac.  425. 
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1653.        old  rent  charge  which  he  has  paid.   In  Stanley  t.  Hayesia), 
Bandy       there  was  a  covenant  by  the  lessor  with  the  lessee  for  quiet 
enjoyment,  without  let  &c.  by  the  lessor  or  any  other  per- 
son lawfully  claiming  or  to  claim  by,  from,  or  under  him. 
There  was  an  entry  on  the  lessee,  and  a  seizure  of  goods 
on  the  premises  by  the  collector  of  land-tax  for  anean 
due  from  the  lessor  before  the  demise;  and  this  was  held 
to  be  no  breach  of  the  covenant    In  Co.  Litt  101.  b.  it  is 
said,  "  Note,  that  by  the  civil  law  every  man  is  bound  to 
warrant  the  thing  that  he  selleth  or  conveyeth,  albeit 
there  be  no  express  warranty;  but  the  common  law  bind- 
eth  him  not  unless  there  be  a  warranty  either  in  deed  or 
law."    There  is  no  warranty  of  title  or  of  quiet  enjoyment 
on  a  demise  of  land.    The  rule  of  law  is  the  same  as  that 
which  exists  in  the  sale  of  a  personal  chattel  Morley  v.  Atr 
tenborough  (6),  therefore,  applies  to  this  case.  In  Sheppard  s 
Touchstone,  p.  165,  it  is  said,  '^  If  we  make  a  lease  for 
years  of  land  by  the  words  '  demise  or  grant,'  and*  there  is 
not  contained  in  the  lease  any  express  covenant  for  the 
quiet  enjoying  of  the  land,  in  this  case  the  law  doth  sup- 
ply a  covenant  for  the  quiet  enjoying  of  it  against  the  les- 
sor, and  all  that  come  in  under  him  by  title  under  the 
term."    That  merely  shews  that  the  lessor  is  not  supposed 
to  pass  a  greater  title  than  he  himself  possesses.    If  the 
defendants'  position  were  correct,  the  lessor  would  be  lia- 
ble to  make  compensation  to  the  tenant  in  respect  of  any 
prior  incumbrances  there  might  be  attached  to  the  hmd, 
and  of  which  he  himself  knew  nothing.    The  principle  to 
be  gathered  from  Nokea's  case  does  not  apply;  for  although 
by  the  particular  words  used  in  instruments  under  seal 
the  covenant  here  relied  upon  may  be  implied,  still  that 
rule  cannot  be  extended  to  parol  contracts:  Co.  Litt  by 
Butler,  384.  b.,  note. 

Cur.  adv.  vult 

(a)  3  Q.  B.  106.  (6)  3  Exch.  500. 
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Pollock,  C.  R,  now  said — In  this  case  the  plaintiff  sued  1863. 
upon  what  he  described  in  his  declaration  to  be  a  covenant  bandy 
for  quiet  enjoyment  and  for  good  title.  It  appeared  that 
the  defendant  had  demised  the  land  in  question  to  the 
plaintiff  at  a  given  rent  by  parol,  but  there  was  no  actual 
covenant;  and  therefore  there  was  that  covenant  only 
which  the  law  would  imply.  We  are  all  of  opinion,  that 
there  was  not  a  covenant  for  good  title,  but  only  for  quiet 
enjoyment  during  the  term.  The  plaintiff  has  therefore 
misdescribed  the  covenant  arising  out  of  the  relation  of 
the  parties;  but  we  think  that  he  ought  to  be  at  liberty, 
on  payment  of  costs,  to  have  a  new  trial,  in  order  that  he 
may  amend  his  declaration. 

In  the  following  Michaelmas  Term,  the  Lord  Chief  Jus- 
tice, upon  the  application  of  the  plaintiff's  coimsel,  certi- 
fied to  the  Court,  that  the  only  point  reserved  at  the  trial 
was,  whether  a  covenant  for  quiet  enjoyment  could  be  im- 
plied by  law  from  a  demise  by  parol;  and  on  a  subsequent 
day  in  that  Term,  the  Court  gave  judgment  that  the  rule 
should  be  discharged. 

Rule  discharged  accordingly. 


BXCHSQUBB  BEPOBTS. 


June  10.  Jones  t;.  Gibbons. 

Toanactjon      XHE  declaration  stated,   that  the  plaintiff,  at  there- 
for not  dehTer-  '  ^ 
ing  iron  sold  by  quest  of  the  defendant,  bought  of  the  defendant,  and  the 

to  the  plaintiff   defendant  sold  to  the  plaintiff,  on  certain  terms  agreed 

toart  « to^te       ^^'  ^  quantity  of  iron,  to  be  delivered  to  the  plaintiff  at 

deUTcred  aa  re-  his  works  as  required,  and  to  be  paid  for  in  bills  at  four 

defendant         mouths.     Breach:  That  the  defendant,  although  request* 

Sr^wli^did  ^d  so  to  do,  did  not  deliver  the  iron. 

not,witiWn  a         Plea.— That  the  plaintiff  did  not,  within  a  reasonable 

leaBonable  tune,     ^  -^  ' 

request  the  de-  time  after  the  making  of  the  contract,  request  the  defend- 
liver  the  iron.    <u^t  to  deliver  the  iron,  but  after  a  reasonable  time  bad 

tii;  80  aoon  as         Replication. — That  the  plaintiff,  so  soon  as  the  iron  was 

tne  iron  was  , 

required  by       required  hj  him,  requested  the  defendant  to  deUver  it 

him,  requested  tv  j  •    •    j       a'l        • 

the  defendant        Demurrer  and  jomder  therem. 

to  deliver  it. 
On  demuzrer 

to  the  lepiicar  Ncedham  in  support  of  the  demurrer. — Assuming  that 

Suu  Ae  p^  *^®  pl^*  ^  good>  the  replication  affords  no  answer  to  it 

S^d^^7  The  question  raised  by  the  plea  is,  whether,  for  a  contract 

was  bound  to  to  deliver  goods  "  as  required,"  the  vendee  is  not  bouod 

piaintiffwhe-  withiu  a  reasonable  time  to  require  their  delivery?  The 

SiTe  Ae^k^  plaintiff  must  contend,  that,  as  no  time  is  specified,  the 

before  he  could  defendant  would  be  bound,  if  requested,  to  deliver  the 

rescind  the  con-   .  ,  .  •        nn»  * 

tract  on  the       iron  at  any  time  during  the  lives  of  the  parties.   Id^^ 
TOB^not,  withL  would  be  in  effect  to  deliver  in  an  unreasonable  time.  It 
ti^°*^    is  not  unusual  to  find  contracts  silent  as  to  time;  and  in 
to  deliver  it.      such  casc  the  law  implies  that  they  will  be  performed  in  a 
reasonable  time.    Thus,  where  a  vendor  undertakes  to  de- 
duce title,  and  no  precise  time  is  fixed  for  that  pnrpoee, 
he  has  a  reasonable  time  to  do  it:  Sansom  v.  Modes (4 
Stavart  v.  Easkuood  (b)  is  an  authority  to  the  same  effect 
Also,  where  a  statute  empowers  a  Judge  at  Nisi  Prius  to 
certify  immediately^  that  has  been  construed  to  mean  with- 

(a)  6  Bing.  N.  C.  261.  (h)  11  M.  &  W.  197. 
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in  a  reasonable  time:  Christie  v.  Richardson  (a).  So,  a  1353. 
clause  in  an  award,  directing  payment  of  costs  '^  immediate- 
ly after  the  execution  of  the  award/'  has  been  held  to  mean 
within  a  reasonable  time  after  notice :  Hoggins  v.  Oordon{b). 
And  in  Pybvs  v.  Mitford  (c)  it  is  said, "  the  word  immedicUe- 
Ij/y  although  in  strictness  it  excludes  all  mean  times,  yet  to 
make  good  the  deeds  and  intents  of  parties,  it  shall  be 
construed  such  convenient  time  as  is  reasonably  requisite 
for  doing  the  thing;  as  in  the  18  Edw.  1.  21,  an  award 
to  make  an  obligation  immediately  to  J.  S.  (then  absent) 
is  intended  such  a  conyenient  time  as  he  can  get  to  him/' 
Supposing  the  iron  to  exist  at  the  time  of  the  contract,  it 
might  in  the  course  of  years  oxidize,  decay,  or  lose  weight ; 
so  that  the  loss  would  exceed  the  benefit  to  be  deriyed 
from  the  contract,  if  executed  within  a  reasonable  time. 
[Alder son^  B. — Perishable  goods  would  afibrd  a  better  il- 
lustration.] 

Bramwellj  contrJL — The  plea  is  bad.  The  question  is, 
what  bargain  has  the  defendant  entered  into?  He  has 
undertaken  to  deliyer  the  iron  as  required,  and  if  the  de- 
fendant's construction  of  the  contract  be  right,  he  ought  to 
haye  given  the  plaintiff  notice  that  he  was  ready  to  deliver 
it.  The  defendant  has  no  right  to  abstain  for  a  long  period, 
and  then  complain  that  no  request  was  made  by  the  plain- 
tiflF  within  a  reasonable  time.  [Martin,  B. — In  Sheppard's 
Touchstone,  tit.  "Obligation,''  c.  21,  p.  378,  it  is  said: 
"  Where  the  thing  to  be  done  is  local,  and  the  concurrence 
of  both  parties  necessary  thereunto,  and  the  act  is  to  be 
done  by  the  obligor  himself,  or  by  a  stranger,  to  the  obligee 
himself,  as  where  the  condition  is,  that  the  obligor  or  a 
stranger  shall  enfeoff  the  obligee;  in  this  case,  the  obligor 
or  the  stranger  shall  have  time  to  do  it  during  his  life,  un" 
less  the  obligee  do  hasten  it  by  request;  and  if  he  request 
it  sooner,  then  it  must  be  done  in  a  convenient  time  after 

(a)  10  M.  &  W.  68a        (ft)  3  Q.  B.  466.        (c)  2  Lev.  77. 
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^^^'  ^  request  made."]  That  principle  applies  here.  The  plain- 
tiff was  only  bound  to  require  the  delivery  within  a  rea- 
sonable time  after  he  was  requested  by  the  defendant  to 
do  so. 

Needham^  in  reply. — If  the  contract  had  been  to  deliver 
within  a  month  after  the  defendant  was  required  to  do 
so,  could  it  have  been  contended  that  the  defendant  was 
bound  to  request  the  plaintiff  to  require  him  to  deliver 
within  a  month?  Then,  can  there  be  any  such  obligation 
where  the  contract  is  to  deliver,  if  requested,  within  a 
reasonable  time?  The  duty  is  on  the  plaintiff  to  do  an  act 
which  WM  peculiarly  within  his  own  knowledge.  [Alder- 
son^  B.-^^  soon  as  a  reasonable  time  elapsed,  it  was  com- 
petent for  the  defendant  to  say  '^I  desire  you  to  ask  me 
to  deliver  the  iron  now  or  never. '*y  PoUock,  C.  R-^The 
'defendant  reads  the  contract  as  if  the  condition  which  the 
law  implies  were  part  of  it.  No  doubt,  where  a  contract 
is  silent  as  to  time,  the  law  implies  that  it  is  to  be  per- 
formed within  a  reasonable  time;  but  there  is  another 
maxim  of  law,  viz.,  that  every  reasonable  condition  is  also 
implied;  and  it  seems  to  me  reasonable  that  the  party  who 
seeks  to  put  an  end  to  the  contract,  because  the  other  party 
has  not,  within  a  reasonable  time,  required  him  to  deliver 
the  goods,  should  in  the  first  instance  inquire  of  the  latter 
whether  he  means  to  have  themj^ 

Per  Curiam  (a). — There  must  be  judgment  for  the  plain- 
tiff 

Judgment  for  the  plaintiff. 

(a)  Pollock,  C.  B.,  Alcknoth  B.,  PlcUt^  B^  and  Martin,  B. 
END   OF  TRINITY  TERM. 
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ABSCONDING  DEBTOKS  ACT. 

(1).  Service  of  Capias,  within  tohat 
Time. 

Under  the  Absconding  Debtors 
Act,  14  &  15  Vict.  c.  52,  the  capias 
must  be  issued  and  served  T^ithin 
seven  days  after  the  warrant  is  ob- 
tainedy  where  the  capias  is  issued  upon 
the  same  materials  as  the  warrant; 
and  if  not  so  issued  and  served,  the 
capias  and  warrant  are  both  void,  and 
the  debtor  is  entitled  to  his  dischaige; 
or  if  he  has  deposited  money  under 
the  statute,  he  is  entitled  to  a  return 
of  it.  This  rule  does  not  apply  to  a 
capias  obtained  upon  fresh  materials, 
which  need  not  be  executed  within 
the  above-named  period.  Masters  v. 
Johrhsan,  63 

(2).  Service  of  Capias,  when  rwt  ne- 
cesscvry. 

Where  a  party  has  been  arrested 
under  a  warrant  granted  under  the 
Absconding  Debtors  Act,  14  <&  15 
Yict.  c.  52,  and,  upon  making  a  de- 
posit in  lieu  of  bail,  has  obtained  his 
discharge  from  custody,  the  writ  of 
capias,  which  is  required  by  the  Act 
to  be  issued,  need  not  be  served  upon 
him;  and  the  case  is  the  same,  al- 
though he  be,  at  the  time  the  capias 
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ADMINISTBATOR. 

is  issued,  and  continues,  in  custody  at 

the  suit  of  a  third  party.     Eld  v. 

Veto,  655 

ACCEPTANCR 

See  Statute  op  Fbauds. 

ACKNOWLEDGMENT. 
See  Statute  op  Limitations. 

ACT  OF  BANKRUPTCY. 
See  Bankruft,  (2). 

ADMINISTRATOR 

(1)  Doctrine  of  ReUUion, 
The  doctrine  of  relation,  by  which 
the  letters  of  administration  are  held 
to  relate  back  to  acts  done  between 
the  death  of  the  intestate  and  the 
taking  out  of  the  letters  of  adminis- 
tration, exists  only  in  those  cases 
where  the  act  done  is  for  the  benefit 
of  the  estata 

The  widow  of  an  intestate  remained 
in  the  possession  of  her  husband*s 
property  for  some  time  after  his  de- 
cease. The  intestate's  son  did  not 
interfere  in  any  way  with  the  pro- 
perty, which  was  seized  under  a  writ 
o2 
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of  fL  &.  issaed  against  the  widow. 
The  eon  afterwards  took  out  letters 
of  administration: — Hdd,  firsts  that 
there  was  no  evidence  of  the  adminis- 
tratoi^s  assent  to  the  widow's  taking 
the  property;  and,  secondly,  that  if 
sudi  an  assent  could  be  implied,  the 
estate  was  not  bound  by  it,  as  the  act 
to  which  the  assent  was  given  did  not 
benefit  the  estate.  Morgom  v.  Tho- 
mas, 302 

(2).  DeUrme  by  AdmMWKtraJUyr, 
Detinne  cannot  be  maintained  by 
an  administrator  against  a  person  who 
has  had  possession  of  the  goods  of  the 
intestate,  but  has  ceased  to  hold  them 
prior  to  the  grant  of  administration. 
Where  stock  in  the  public  funds  is 
purchased  in  the  joint  names  of  two 
persons,  the  survivor  is,  aJb  law,  abso- 
lutely entitled  to  it  Oraasfidd  v. 
Such,  825 

ADMIRALTY. 
See  CoNsisTOBiAL  ConRT. 
Fbeioht. 

(1).  FrohibUian, 
After  an  action  brought  by  a  ship- 
owner against  the  charterer  for 
freight,  a  monition  was  issued  out  of 
the  Court  of  Admiralty  at  the  suit  of 
the  obligee  of  a  bottomry  bond,  direct- 
ing the  defendant  to  pay  the  amoimt 
of  the  freight  (which  exceeded  the 
amount  secured  bythe  bottomry  bond) 
into  the  registry  of  that  Court;  which 
the  defendemt,  in  obedience  to  the  mo- 
nition, accordingly  did.  This  Court 
refused  a  writ  of  prohibition  to  stay 
all  i^irther  proceedings  in  the  Court 
of  Admiralty,  although  the  affidavits 
in  support  of  tbe  application  for  the 
writ  suggested  that  the  proceedings 
were  conducted  coUusively,  and  to 
defeat  the  plaintiffs  claim.  In  re 
Place,  704 

(2).  AdmiraUy  jRegtdatums. 
Under  the  14  &  15  Vict.  c.  79,  by 


which  the  Lords  of  the  Admiialty 
are  empowered  to  make  regulations 
with  respect  to  steam  navigation  and 
to  the  boats  and  Ughts  to  be  carried 
by  sea-going  vessels,  certain  regula- 
tions were  published  with  regazd  to 
''  sailing  vessels,**  by  which  **  all  sail- 
ing vessels  at  anchor  ux  roadsteads  or 
fairways  shall  be  bound  to  exhibit^  be- 
tween sunset  and  sunrise,  a  constant 
bright  light  at  the  masthead,  except 
within  harbours  or  other  places  where 
regulations  for  other  lights  for  ships 
are  legally  established:**— ^e^ithat^ 
under  this  regulation,  every  sailing 
vessel  lying  at  anchor,  either  in  the 
roadstead  or  fairway  of  a  stream,  is 
bound  to  exhibit  a  bright  light  at  the 
masthead,  unless  there  be  some  local 
provision  for  a  diffen^it  descripiicHi 
of  light  to  be  borne  by  that  dass  of 
vessels. 

The  28th  section  of  the  14  &  15 
Yict.  c.  79,  enacts,  that,  in  case  of  a 
collision  between  two  or  more  vessels, 
if  it  appears  that  such  collision  was 
occasioned  by  the  non-observance  oi 
the  foregoing  rules  with  respect  to 
the  exhibiting  of  lights,  the  owner  of 
the  vessel  by  which  any  such  rales 
has  been  infringed  shall  not  be  enti- 
tled to  recover  any  recompense  what- 
soever for  any  damage  sustained  by 
such  vessel  in  such  collision,  unless 
it  appears  to  the  Court  before  which 
the  case  is  tried  that  the  circum- 
stances of  the  case  were  such  as  to 
justify  a  departure  from  the  rule. 

Where  a  vessel,  through  sheer  ne- 
gligence, injures  another  vessel  by 
running  her  down  at  night,  the  mere 
&ct  that  the  injured  vessel  was  at  the 
time  guilty  of  an  infringement  of  the 
Admiralty  rules  by  not  exhibiting  a 
light,  affords  no  justification  under 
the  preceding  section,  where  the  ab- 
sence of  the  Hght  does  not  in  any  way 
contribute  to  the  accident.  MarrUon 
V.  General  Steam  Navigation  Com- 
pany, 733 
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ARREST  OP  JUDGMENT.  925 


AFFIDAVIT. 

See  CoHHON  Law  Fbocieduse  Act^ 
(5).  (6) 
PBAOnCE,  (4). 

AGENT. 

See  Railway  Company,  (4). 
Statute  of  Limitations. 

AGREEMENT. 

^(00  Demise. 

Husband  and  Wife,  (1). 
Stamp,  (2). 

A  declaration  stated,  that,  by  a 
certain  contract,  the  plaintiffs  agreed 
that  they  would,  during  a  certain 
tenjQ,  supply  to  the  defendants,  and 
that-the  defendants  would  take  from 
them,  all  the  coke  the  defendants* 
Company  shoidd  require  at  L.,  ac- 
cording to  the  cajMMsity  of  certain 
ovens,  provided  that  the  said  coke 
should  be  of  the  best  quality;  the 
plaintiff  on  their  part  engaging  that 
the  same  should  be  large,  and  of  the 
best  quality,  and  equal  to  that  made 
from  the  best  B.  coal,  amd  he  to  the 
satiaf action  of  the  said  Company  a  in- 
specting officer  for  the  time  being;  and 
agreeing  that  the  said  Company  should 
have  power  to  refuse  to  accept  coke 
of  inferior  quality  or  small  in  its 
pieces;  and  to  purchase  what  they 
might  require  elsewhere  if  the  plain- 
tiffs did  not  supply  coke  of  the  best 
quality,  and  equal  to  that  above  de- 
scribed, amd  to  tlie  satisfaction  of  the 
said  Compan^s  said  officer,  and  to 
chaige  the  plaintiff  with  the  excess 
of  price  beyond  the  said  contract 
price.  The  declaration  then  contain- 
ed an  averment,  that,  during  the  term, 
the  plaintiffii  mamifactured  and  sup- 
plied to  the  defendants,  in  the  man- 
ner provided  by  the  said  agreement, 
certain,  coke,  which  they  required  at 
L.,  which  was  of  the  quality  required 


by  the  agreement,  and  equal  to  that 
made  from  the  said  B.  coal,  and  large 
in  itB  pieces;  and  laid  as  a  breach 
the  refusal  of  the  defendants  to  ac- 
cept the  said  coke: — Held,  that^  ac- 
cording to  the  true  construction  of 
the  agreement,  it  was  a  condition 
precedent  to  the  right  of  the  plain- 
tiffs to  insist  upon  the  defendants*  ac- 
ceptance of  the  coke,  that  it  should 
be  to  the  satis&ction  of  their  inspect- 
ing officer ;  and  consequently,  that  the 
declaration,  which  omitted  that  alle- 
gation, was  bad  in  substance.  Grafton 
V.  The  Eastern  Counties  Baiiwai/ Com- 
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AMENDMENT. 
See  Common  Law  Proceduiub  Act,(7). 

ANNUAL  RENT  OR  VALUE. 
See  County  Couet,  (6). 

ANNUITY. 
See  Legacy  Duty,  (1). 


A  deed  does  not  require  enrol- 
ment under  the  53  Qeo.  3,  c.  141, 
s.  2,  as  a  grant  of  an  annuity,  unless 
the  alleged  grantor  is  a  party  to  the 
instrument. 

A«,  by  deed,  granted  an  annuity 
to  B. ;  a  memorial  of.  this  deed  was 
duly  enrolled.  B.  subsequently  re- 
leased to  A.  by  deed  (which  was  not 
executed  by  A.)  two-fifbhs  of  this 
annuity : — Ileld,  that  the  second  deed 
did  not  require  enrolment  xmder  the 
63  Geo.  3,  c.  141,  s.  2.  Hwnphreys 
V.  JenkivMm,  684 

ARBITRATION. 

See  Insubancb,  (3). 

ARREST  OF  JUDGMENT. 
See  Local  Action. 
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ATTESTING  WITNESS. 

See  Evidence^  (2). 

AUCTIONEER 

See  Distress. 

BAIL. 
See  Pbacticb,  (5). 

BANKRUPT. 

See  Landlobd  akd  Tenant,  (1). 
Pbomissory  Note. 

(1).  CorUirigerU  IhM, 

The  defendant,  as  surety,  enter- 
ed into  a  bond  in  a  penal  sum,  with 
the  condition  that  ^  he  shoidd  pay 
to  the  plaintiff  such  costs  as  he 
should,  in  due  oourae  of  law,  be  lia- 
ble to  pay  in  case  the  verdict  should 
pass  for  the  then  defendant  in  an  ac- 
tion pending,  which  had  been  brought 
by  one  C.  in  the  name  of  the  pl^- 
tiff,  such  costs  to  be  first  taxed  by 
one  of  the  Masters  in  the  usual  man- 
ner, the  bond  was  to  be  void.  The 
action  mentioned  in  the  condition 
was  a  scire  facias  on  a  judgment  ob- 
tained by  the  plaintiff  and  which 
had  been  assigned  to  C.  by  T.  H., 
since  deceased,  of  whom  the  plaintiff 
was  executor.  The  action  was  tried 
at  the  Spring  Assizes  in  1848,  when 
a  verdict  was  found  for  the  defend- 
ant. In  the  following  Easter  Term 
a  rule  nisi  for  a  new  trial  was  obtain- 
ed. On  the  14th  of  November  fol- 
lowing, a  fiat  in  bankruptcy  issued 
against  the  defendant  In  Hilary 
Term,  1849,  the  rule  for  the  new 
trial  was  discharged.  On  the  29th 
of  May,  the  defendant  obtained  his 
certificate,  and  on  the  22nd  of  Au- 
gust the  costs  were  taxed: — Hdd^ 
that,  at  the  time  the  fiat  issued,  the 
defendant's  liability  under  the  bond 


was  a  mere  contingent  liability,  and 
not  a  contingent  debt,  within  the 
Bankrupt  Act,  6  Geo.  4,  a  16,  s.  56 ; 
and  therefore  that  the  plaintiff's 
claim  for  the  costs  was  not  barred  by 
the  defendant's  certificate.  Hankm 
V.  BermeU,  107 

(2).  Act  of  Bamkru^ptcy, 

1.  Wbere  a  trader,  who,  upon  sum- 
mons to  the  Court  of  Bankruptcy, 
appears  and  signs  an  admission  for 
part  only  of  the  demand  of  the  ere- 
ditor,  and  also  makes  a  deposition, 
that  he  believes  he  has  a  good  de- 
fence upon  the  merits  to  the  lesidiie 
of  the  demand,  and  does  not  pay  the 
sum  so  admitted,  a  petition  for  adju- 
dication of  bankruptcy,  being  filed 
against  him  within  two  months^  &c., 
he  does  not  commit  an  act  of  bank- 
ruptcy within  the  meaning  of  the 
82nd  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  <&  13  Vict  c. 
106.     Oldfidd  V.  Dodd,  578 

2.  The  assignment  byway  of  mort- 
gage by  a  trader  of  his  stock  and  im- 
plements of  trade,  where  such  as- 
signment does  not  include  a  moiety 
of  the  whole  of  his  effects,  is  not  jpcr 
«6  an  act  of  bankruptcy,  althouglh 
the  effect  of  putting  the  instrument 
in  force  would  be  to  stop  the  busi- 
ness. 

A  manufacturer  assigned,  by  way 
of  mortgage,  all  his  machinery,  as  a 
security  for  certain  bills  of  exchange 
drawn  by  him  upon  certain  of  his 
customers,  accepted  by  them,  and  dis- 
counted by  the  mortgagor,  and  also 
for  such  other  bills  as  should,  firom 
time  to  time,  be  discounted  in  like 
manner;  and  the  amount  of  the  se> 
ciuity  was  not  to  exceed  2000/.  And 
the  mortgagee  was  empowered,  in  de- 
fault of  payment  of  the  bills  three 
days  after  demand,  to  enter  the  pre- 
mises, and  to  take  posae^on  of  all 
the  machineiy,  and  to  sell  the  same^ 
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and,  after  payment  of  the  amount  of 
the  bills  then  due  or  runnings  to  pay 
the  surplus  of  the  proceeds  of  the 
sale  to  the  mortgagors.  At  the  time 
of  the  execution  of  the  deed  the  ma- 
chinery was  worth  1500^.,  and  the 
trader's  effects  much  exceeded  3000^; 
and  he  deposed  that  the  deed  was 
executed  with  a  view  to  obtain  cash 
for  the  bills,  and  without  any  intent 
to  defeat  or  delay  his  creditors:  — 
Hddy  that  there  was  no  evidence  to 
constitute  the  execution  of  the  as- 
signment an  act  of  bankruptcy;  and 
further,  that>  if  there  had  been  any 
such  evidence,  the  proper  question 
for  the  jury  was  not,  whether  the 
deed,  if  acted  upon,  would  have  stop- 
ped the  business,  but  whether  it  would 
have  produced  insolvency.  Tcm/ng  v. 
Watid,  221 

(3).  CertificcUe. 

Held,  in  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Court  of  Exchequer,  that  a  certificate 
granted  by  a  Commissioner  in  bank- 
ruptcy to  a  petitioning  trader  under 
the  221st  section  of  the  12  &  13 
Vict.  c.  106,  is  binding  on  those  per- 
sons only  who  were  creditors  at  the 
time  of  the  petition  and  had  notice 
of  the  sittings  of  the  Court,  as  re- 
quired by  the  Act.  Therefore,  where 
a  petitioning  trader,  being  the  ac- 
ceptor of  a  bill  of  exchange,  gave  the 
requisite  notice  to  the  drawer  of  the 
bill,  whom  he  supposed  to  be  the 
holder,  the  certificate  was  held  inva- 
lid against  an  indorsee  without  no- 
tice, who  was  in  truth  the  holder, 
notwithstanding  the  trader  had  no 
means  of  ascertaining  that  fact.  Wes- 
son V.  AUcard,  260 

(4).  Execution, 

An  execution  against  the  goods 
of  a  bankrupt  is  valid,  within  the  12 
k  13  Vict.  c.  106,  s.  133,  when  the 
sheriff  executes  the  bill  of  sale,  not- 


withstanding it  contains  a  clause  of 
indemnity  to  the  sheriff  by  the  exe- 
cution creditor,  and  is  not  executed 
by  the  latter  until  after  he  has  had 
notice  of  an  act  of  bankruptcy. 
Christie  t.  Winninffton,  287 


(5).  Meeming  o/the  word  ^now^  m 
the  22Ath  aectim  of  the  12  <£;  13 
VicL  c.  106. 

The  224th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  12  & 
13  Vict.  c.  106,  which  enacts,  that 
"  every  deed  or  memorandum  of  ar- 
rangement now  or  hereafter  entered 
into"  between  the  trader  and  his 
creditors,  and  executed  by  six-se- 
venths in  number  and  value  of  those 
creditors  whose  debts  amount  to  10^. 
and  upwards,  touching  the  trader's 
liabilities  and  his  release  therefrom, 
and  the  distribution,  inspection,  &c., 
and  winding-up  of  his  estate,  shall  be 
obligatory  in  all  respects  upon  all 
the  creditors  who  shall  not  have 
signed  such  deed,  &c,,  as  if  they  had 
didy  signed  it,  does  not  operate  upon 
such  instruments  as  were  entered 
into  and  completed  before  the  passing 
of  that  statute.  But  the  section 
does  apply  to  such  instruments  as 
were  entered  into  before,  and  were 
inchoate  at  the  time  of  the  passing 
of  the  Act,  and  have  been  completed 
since  that  time.  Waugh  v.  Middle- 
Umy  352 

(6).  (hder  of  Comi  of  BanfJcrwptcy. 

By  the  order  which  is  required  by 
the  125th  section  of  the  12  &  1 3  Vict, 
c.  106,  to  vest  the  property  in  goods 
which  are  in  the  order  and  disposi- 
tion of  the  bankrupt  as  reputed  owner, 
in  the  assignees  or  vendee  of  the  goods, 
their  title  has  relation  back  to  the  act 
of  bankruptcy,  in  the  same  way  as 
the  title  of  the  assignees  has  by  the 
general  assignment. 
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An  order  made  by  the  Court  of 
Bankruptcy  stated,  that  ''the  said 
J.  A.  (the  bankrupt)  had,  at  the  time 
he  became  bankrupt,  by  the  consent 
of  B.  H."  (the  owner),  "who  then 
claimed  and  still  claims  to  be  true 
owner  thereof,  in  his  the  said  J.  A.'s 
possession,  order,  and  disposition,  di- 
vers goods,"  &c.y  L  e.  the  goods  in 
«|ueBtion: — Hdd,  that  the  order  was 
good,  althoagh  it  did  not  state  posi- 
tively that  It.  H.  was,  in  fact,  the  true 
owner  of  the  goods. 

In  an  action  of  trover  by  the  owner 
of  the  goods  against  the  assignees  of 
the  bankrupt,  the  defencet,  that  the 
goods  were  at  the  time  of  the  bank- 
ruptcy in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of 
the  true  owner,  and  that  the  title  to 
the  goods  vested  in  the  assignees  by 
virtue  of  an  order  made  by  the  Court 
of  Bankruptcy,  is  admissible  under  a 
plea  of  not  possessed,  although  the 
order  was  applied  for  afld  made  after 
action  brought.  Medop  v.  Baker,  411 

BILL  OF  EXCHANGE. 

See  Bankrupt,  (2). 
Plsadino  IIL,  (3). 

(1).  Lost  BiU. 

To  an  action  for  goods  bargained, 
•sold,  and  delivered,  the  defendant 
pleaded,  as  to  42^.,  parcel,  that  before 
action  he  accepted  a  bill  of  exchange 
for  that  amount,  drawn  on  him  by 
the  plaintiff,  payable  to  the  plaintifTs 
order  five  months  after  date ;  that  the 
plaintiff  took  and  received  such  bill 
for  and  on  account  of  the  said  sum  of 
42^.;  and  the  plaintiff  afterwards  lost 
such  bill  out  of  his  possession,  and 
from  thence  hitherto  the  same  has 
remained  so  lost,  and  the  plaintiff  has 
been  unable  to  produce  it,  and  ceased 
to  have  any  power  or  control  over  it; 
and  the  defendant  has  never  since 
such  loss  found  such  bill,  nor  known 


where  it  was  to  be  found,  nor  had 
any  power  or  control  over  it: — Hdd, 
that  the  plea  was  bad  in  substance, 
for  not  alleging  that  the  bill  was  lost 
at  maturity.     Clay  v.  Crowe^       295 

(2).  Hddar  ofBOL 

The  holder  of  a  bill  of  exchange 
indorsed  in  blank,  being  unwilling 
to  sue  in  his  own  name  upon  it,  re- 
quested one  K.,  who  had  guaranteed 
the  payment  of  it,  to  get  some  one 
to  sue  for  him  upon  it :  K.  accord- 
ingly requested  one  E,  the  plaintifi^ 
to  sue  upon  the  bill,  to  which  he  as- 
sented; EL  therefore  applied  to  the 
holder  for  a  copy  of  the  biH  The 
holder  delivered  the  bill  to  K^  who, 
after  having  taken  a  copy,  returned 
it  again  immediately,  upon  the  un- 
derstanding that  the  plaintiff  should 
have  it  whenever  he  required  it 
The  bill  was  not  handed  to  the 
plaintiff  till  aftier  action  brought : — 
Hdd^  that  the  plaintiff  had  neither 
any  interest  in  the  bill  nor  any  pos- 
session of  it,  and  therefore  that  he 
could  not  maintain  the  action  upon 
it.     EmmeU  v.  ToUenhcmy  884 


BILL  OF  LADING. 

^<»Ship,(1),(2),(3). 

BILL  OF  SALE. 
See  Bakkbupt,  (4). 


BOND. 

See  Bastkrupt,  (1). 
Overseer. 
Stamp,  (1). 

JoirU  and  aeveraL 
To  an  action  on  a  joint  and  several 
bond  in  the  penal  sum  of  2800/L,  given 
by  the  defendant^  J.  O.,  and  M.  N., 
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conditioned  for  the  payment  of  1400^., 
the  defendant  pleaded — 

First,  that  the  sum  mentioned  ia 
the  bond  was  secured  by  a  warrant 
of  attorney  of  even  date  therewith, 
upon  which  judgment  was  to  be  forth- 
with entered  up,  given  by  J.  O.  to  the 
plaintiff;  and  that  J.  O.,  after  the  day 
conditioned  for  payment  of  the  princi- 
pal sum,  paid  the  same,  with  interest, 
to  the  plaintiffl 

Secondly,  that  plaintiff  sued  J.  O. 
for  the  detention  of  the  monies  in  the 
declaration  mentioned  in  respect  of 
the  bond,  that  he  obtained  judgment, 
and  took  in  execution  goods  of  J.  O. 
to  the  amount  of  1417^. 

Thirdly,  that^  at  the  time  of  enter- 
ing into  the  bond,  J.  O.,  and  the  de- 
fendant and  M.  N.  as  his  sureties,  ex- 
ecuted a  warrant  of  attorney,  upon 
which  the  plaintiff  was  authorised  to 
enter  up  judgment  forthwith  for 
2800^.,  for  securing  the  payment  of 
the  sum  of  1400^.,  hut  that  execution 
shoidd  not  issue  except  in  case  of  de- 
fault being  made;  that  plaintiff  after- 
wards sued  J.  O.  for  the  said  debt  of 
2800^.;  that  J.  O.  became  bankrupt; 
that  plaintiff  omitted  to  file  the  war- 
rant of  attorney  as  required  by  3  Creo. 
4,  c.  39;  that  certain  goods  of  J.  O. 
were  taken  in  execution  under  the 
judgment  so  obtained;  and  that  there- 
by the  plaintiff  suspended  his  remedy 
against  the  principal  and  discharged 
the  defendant,  the  surety. 

Beplication  to  second  plea — ^That, 
by  reason  of  the  omission  to  file  the 
warrant  of  attorney,  the  plain  tiff  was 
compelled  to  refund  to  the  assignees 
of  J.  O.  the  proceeds  of  the  execu- 
tion. Similar  replications  to  the  first 
and  third  pleas. 

Hddy  that  the  facts  disclosed  by 
the  pleadings  afforded  no  defence  at 
law  to  the  action.    Poflrker  v.  WaUon, 

404 


BOTTOMRY  BOND. 

See  Adhibalty. 

BRIDGE. 
See  CouiiTT  Subyetob. 

BROKER 

See  Fbaud. 

BURGESS. 

See  Municipal  Corpoiiatiok  Act. 

BURIAL  FEES. 

In  the  year  1 823,  a  piece  of  ground 
in  the  parish  of  St.  Margaret,  Leices- 
ter, was  purchased  by  subscription 
of  the  inhabitants,  and  conveyed  to 
the  commissioners  for  building  new 
churches,  who  erected  a  chapel  on 
part  of  it,  and  inclosed  the  remainder 
for  a  burial  ^und.  In  1827,  the 
chapel  and  burial  groimd  were  conse- 
crated. In  1828  an  Order  in  Coun- 
cil was  made  and  published,  whereby, 
after  reciting  the  16th  section  of  the 
58  Geo.  3,  c.  45,  which  empowers  the 
commissioners  to  divide  populous  pa- 
rishes into  two  or  more  distinct  and 
separate  parishes;  also  reciting  the 
21st  section  of  that  statute,  which 
empowers  the  commissioners  to  di- 
vide popidous  parishes  into  ecclesias- 
tical districts;  also  reciting  that  the 
commissioners  had  made  a  represen- 
tion  to  the  Crown  respecting  the  in- 
crease of  population  and  insufficient 
church  accommodation  in  the  parish ; 
also  reciting,  that  it  appeared  to  the 
commissionera  expedient  that  an  ecde- 
aiouiical  district  should  be  assigned 
to  the  new  chapel  wnder  the  provisions 
of  the  59  Geo,  3,  c.  134;  and  that  the 
consent  of  the  bishop  had  been  ob- 
tained :  his  Majesty  ordered  that  the 
proposed  division  should  be  made  and 
effected  according  to  the  provisions 
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CAPIAS. 
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of  the  said  Acts.  The  boundaries  of 
the  district  were  daly  enrolled  under 
the  58  Geo.  3,  c.  143,  s.  22.  No  Or- 
der in  Council  -was  made  respecting 
the  performance  of  the  offices  of  the 
Church  in  the  said  chapel,  or  the  ap- 
propriation of  the  fees  payable  in  re- 
spect thereof  nor  did  the  commission- 
ers make  any  order  as  to  whether  the 
fees  for  burials,  ^c.  were  to  be  reserv- 
ed to  the  iQcumbent  of  the  parish,  or 
assigned  to  the  curate  of  the  chapel, 
or  whether  burials,  <&c.  should  be  per- 
formed in  such  chapeL  In  the  year 
1848,  the  corporation  of  Leicester  es- 
tablished a  cemetery  within  the  bo- 
rough, under  the  provisions  of  the  1 1 
Vict.  c.  ii,  by  which  the  burial  ser- 
vice over  deceased  persons  removed 
for  interment  in  the  cemetery  was  to 
be  performed  by,  and  the  fees  paid  to, 
the  incumbent  who  might  have  been 
required  to  perform  the  service,  and 
would  have  been  entitled  to  the  fees, 
if  the  interment  had  taken  place  in 
his  parish  or  ecclesiastical  district : — 
Hddj  that  the  Order  in  Council  was 
made  under  the  59>  Geo.  3,  c.  45,  s. 
21,  and  not  under  the  59  Geo.  3,  c. 
143,  s.  16;  and  that,  upon  enrolment 
of  the  boundaries,  the  chapelry  be- 
came a  separate  district  pariah  for 
all  ecclesiastical  purposes;  and  that, 
after  the  death  of  the  then  incumbent 
of  the  original  parish,  the  curate  of 
the  district  parish  was  entitled  to  the 
fees  for  burial^  both  in  his  parish 
and  in  respect  of  deceased  persons  re- 
moved therefrom  for  interment  in  the 
cemetery.   EdgeU  v.  Bvmaby,      788 

CALLS. 
See  InPANCY. 

Joint-Stock  Compaky,  (2). 
Bailway  Company,  (3). 

CAPIAS. 

)S'ee  AbscondingDebtobs  AcT,(l),  (2). 


CARRIER 
See  RaiIiWAy  CoirPAinr,  (1),  (4). 

CERTIFICATR 
See  Banksuft,  (1),  (3). 

CHANCERY  PROCEDURE 
ACT. 

The  61st  section  of  the  Chanooj 
Procedure  Amendment  Act,  15  k 
16  Vict  0.  BG,  which  enacts^  tfait 
''it  shall  not  be  lawful  for  tiwCooit 
of  Chancery  in  any  cause  or  mattff 
to  direct  a  case  to  be  stated  for  tk 
opinion  of  any  Court  of  conunou  kw,' 
is  prospective,  and  therefore  does  not 
apply  to  cases  in  which  an  order  bas 
been  made  before  the  Act  came  into 
operation  (1st  November,  1852). 

Quoerej  whether  the  Act  appUei  to 
cases  involving  questions  in  whidi 
the  Crown  is  directly  conoenwi 
Hobeon  v.  Neale,  ^^' 

CHAPELRY. 
See  BuBiAL  Fee& 

CHARTERPABTY. 

See  Statute  op  SEr-orr. 
The  plaintiffii  chartaed  a  nod 
of  the  defendants  to  cany  a  cug^ 
from  Liverpool   to  Calcutta.    ^ 
charterparty  contained  a  daxae  ibat 
the  vessel  was  to  be  consigned  to  K. 
<fe  Co.,  merchants  at  Calcatta,  w^ 
usual  terms.      One  of  those  tenns 
was,  that  K&Co.  might  procarethc 
homeward  freight  at  5L  per  cent 
commission.      The  defendantB  con- 
signed the  vessel  to  K  &  Ca,  l»t 
contracted  with  another  party  for  the 
homeward  freight      The  ptotift 
having  agreed  with  'E.  ^Co-^^ 
share  in  the  commission,  broagbt  ui 
action  against    the   defendantB  fof 
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theii*  breach  of  contract,  but  failed 
to  prove  in  what  proportion  the  com- 
mission was  to  be  divided: — Hdd, 
that,  as  the  clause  was  inserted  for 
the  benefit  of  K  &  Co.,  the  plaintifis 
were  entitled  to  recover  as  trustees 
on  their  behalf,  notwithstanding  they 
failed  to  shew  their  interest  in  the 
commission.    Edbertaon  v.  WoAt,    299 

CHURCHWAPDEN. 

See  Municipal  Cobporatiok  Act. 

CLUB. 

See  Society  fob  the  Pbotbotion  of 
Trade. 

COAL  MINK 
SeeMxsfL 

COHABITATION. 
See  Husband  and  Wife,  (2). 

COMMISSION  OF  SEWERS. 

In  the  year  1819,  a  level  was 
taken  and  survey  made  of  lands  in 
Bilsby,  in  Lincolnshire,  liable  to  be 
rated  to  a  drain  called  the  Boy  Grift, 
and  the  Court  of  Sewers  directed  a 
precept  to  the  sheriff,  requiring  him 
to  summon  jurors  de  corpore  comita- 
tUSy  to  appear  at  a  certain  place  and 
time,  and  make  a  presentment  The 
sheriff  havings  under  this  precept, 
summoned  a  jury  from  the  hundred 
of  CaJcewortl^  in  the  said  county,  in 
May,  1819,  they  made  a  presentment, 
that  the  Boy  Grift  was  ruinous,  and 
that  certain  works  therein  were  ab- 
solutely necessary ;  and  that  lands  in 
the  occupation  of  various  persons,  in- 
cluding the  plaintifi^  received  benefit 
or  avoided  danger  by  the  drainage, 
and  ought,  therefore,  to  bear  the 
charges  thereof;  and  they,  according- 
ly, assessed  a  rate,  which  the  com- 


missioners confirmed.  No  appeal 
was  made  against  this  presentment 
or  assessment;  and  in  1823,  a  special 
law  of  sewers  was  enrolled,  contain- 
ing the  presentment,  and  from  that 
time  to  the  year  1 837  all  rates  were 
made  under  such  law.  No  level  had 
been  taken  or  survey  made  since 
1819,  nor  had  any  presentment  of  a 
jury  been  made  since  1837.  In  1840, 
a  new  commission  of  sewers  issued; 
and  at  the  first  court  holden  under 
it,  it  was  ordered  "that  all  laws, 
acts,  deeds,  constitutions,  and  ordi- 
nances of  sewers  held  for  the  county 
of  Lincoln,  and  which  had  not  been 
repealed,  altered,  or  superseded,  should 
be  confirmed  and  stand  in  fiiU  force." 
In  1846,  at  a  meeting  of  the  com- 
missioners, the  dike-reeve  required 
them  to  authorise  him  to  make  a  rate 
according  to  the  above-mentioned 
survey  by  level,  and  without  any  pre- 
sentment of  a  jury,  which  the  com- 
missioners authorised  him  to  do.  In 
1847  and  1848  similar  rates  were 
made,  without  any  presentment  of  a 
jury.  The  -plaintiff  having  refused 
to  pay  these  rates,  the  commissioners 
issued  a  distress  warrant,  under  which 
his  .goods  were  taken,  whereupon  he 
brought  an  action  of  trespass : — Hdd, 
first,  that  the  confirmatiou  of  the  spe- 
cial law  of  1823,  by  the  order  of  the 
new  commissioners  in  1841,  rendered 
the  presentment  of  1819  operative 
and  applicable  to  the  rates  in  ques- 
tion, and  consequently  that  they  were 
valid. 

Semble,  that,  upon  a  representation 
of  a  change  of  circumstances  arising 
since  the  presentment,  it  woidd  be 
competent  for  the  commissioners  to 
inquire  into  the  facts  by  a  fresh  pre- 
sentment, the  17th  section  of  the  3  & 
4  Will.  4,  c.  22,  being  framed  for 
that  purpose. 

Secondly,  that  it  was  no  objection 
to  the  presentment  that  the  sheriff 
summoned  the  whole  of  the  jury  from 
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the  hundred  of  Caloeworth. 


COMMON  LAW  PROCEDURE 
ACT.. 

See  Frkioht. 

Pleading  II.,  (1). 

(I).  Judgment  against  the  Casual 
Ejector, 

Where  the  declaration  in  ejectment 
was  served  before  the  Common  Law 
Procedure  Act,  15  &  16  Vict.  c.  76, 
came  into  operation : — ffeld,  that  in 
such  case  the  old  proceeding  by  mo- 
tion for  judgment  against  the  casual 
ejector  was  correct.  Doe  d.  Smith  v. 
Eoe,  127 

(2).  Judgment  as  in  case  of  a  Non- 
suit. 

The  Common  Law  Procedure  Act, 
15  &  16  Yict.  c.  76,  which  abolishes 
the  old  mode  of  proceeding  for  judg- 
ment as  in  case  of  a  nonsuit,  applies 
to  cases  where  issue  has  been  joined 
and  de&ult  made  in  going  to  trial  in 
pursaance  of  notice  before  that  Act 
came  into  operation.  Morgom  v. 
J(mes,  128 

(3).  JudgmavU  as  in  case  of  a  Non- 
suii  in  UjectmenL 

The  Common  Law  Procedure  Act, 

15  &  16  Vict.  c.  76,  has  repealed  the 
provisions  of  the  14  Geo.  2,  c.  17, 
for  judgment  as  in  case  of  a  non- 
suit, as  well  in  actions  of  ejectment 
as  in  ordinaiy  actions.  Doe  d.  Leigh 
V.  ffoU,  130 

(4).  Signing  Jtuigmentfor  want  of  a 
Plea. 
The  27th  and  28th  sections  of  the 
Common  Law  Procedure  Act,  15  <b 

16  Vict.  c.  76,  apply  only  to  cases  of 
i^tiure  non-appearance.      Therefore, 


where  the  plaintiff  entered  an  v^ 
pearanoe  for  the  defendant  sec  stoL 
before  that  Act  came  into  opervtion, 
and  afterwards  filed  a  dedantion  in- 
dorsed with  notice  to  plead,  bat  gave 
the  defendant  no  notice  of  the  filing 
thereof: — Hdd^  that  judgment  ogn- 
ed  for  want  of  a  plea  was  irr^^olar. 
Goodliffe  v.  NeaveSy  134 

(5).  Pleading  a/nd  Demurring  al  mstne 
Time. 

A  declaration  alleged  that  the  de- 
fendant requested  the  plaintifiT  to  lend 
him  a  sum  of  money,  and  wisely, 
fraudulently,  and  deceitfully  repre- 
sented to  the  plaintiff  that  the  de- 
fendant had  attained  the  age  of  twen- 
ty-one years;  and  that  the  plaintifK^ 
confiding  in  the  truth  of  the  said  re- 
presentation and  preteuoe,  did  lend 
the  defendant  a  sum  of  money,  dca ; 
whereas  the  defendant  bad  not^  at 
the  time  of  his  making  the  said  re- 
presentation and  pretence,  attained 
the  age  of  twenty-one,  but  was  an  in- 
fiuit  under  that  age,  as  the  defendant 
at  the  time  of  his  making  the  said  re- 
presentation well  knew;  and  that  the 
defendant  refused  to  repay  the  said 
loan,  &C. ;  whereby  the  pliiintiff  bad 
been  damaged,  dltc.  The  Court  permit- 
ted the  defendant,  under  the  Comman 
Law  Procedure  Act,  15  h  16  VlcL  a 
78,  s.  80,  both  to  demur  to  this  de- 
churation,  and  to  plead,  firsts  not  guil- 
ty, and  secondly,  a  traverse  that  the 
plaintiff  confided  in  the  alleged  fnw- 
dident  representation,  upon  an  affi- 
davit of  the  defendant's  attorney, 
which  stated  that  he  was  advised  and 
believed  that  the  defendant  had,  un- 
der the  circumstances  aforesaid,  just 
ground  to  plead  not  guilty  to  the  de- 
claration, and  also  a  traverse  that  the 
plaintiff  confided  in  the  all^^ed  finau- 
dulent  representation,  and  that  he 
was  also  advised  and  believed  that 
the  declaration  would  be  held  bad  in 
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sabstance  on  demurrer.      Price  v. 
Ilewett,  146 

(6).   Vacant  Possession, 

U|)on  a  motion  for  jadgment  on  a 
writ  of  ejectment,  under  the  210th 
section  of  the  Common  Law  Proce- 
dure Act,  15  &  16  Vict  c.  76,  an  af- 
fidavit, which  states,  inter  alia,  that 
three  quarters  of  a  year's  rent  was 
due  from  the  tenant  before  the  copy 
of  the  writ  was  affixed  to  the  premi- 
ses; and  that,  at  the  time  the  copy 
was  affixed,  ''no  sufficient  distress 
was  to  be  found  upon  the  said  premi- 
ses countervailing  the  said  arrears  of 
rent^"  is  sufficient     Cross  v.  Jorda/n^ 

149 

(7).  Amendment  of  Pleading. 

To  a  declaration  on  a  specialty, 
the  defendant  pleaded  the  Statute  of 
Limitations,  3  <k  4  Will  4,  c.  42, 
s.  3,  to  which  the  plaintiff  replied, 
''  that  the  defendant,  before  the  com- 
mencement of  the  suit,  made  an  ac- 
knowledgment that  the  debt  re- 
mained unpaid  and  due  to  the  plain- 
tiff within  the  true  intent  and  mean- 
ing of  the  statute ;  and  that  the  ac- 
tion was  brought  within  twenty 
years  after  such  acknowledgment : — 
£[eldy  that  the  replication  was  a 
pleading  so  framed  as  to  prejudice 
the  &ir  trial  of  the  cause,  within  the 
16  &  16  Vict.  c.  76,  s.  62,  and  ought 
to  be  amended  by  specifying  the 
mode  of  acknowledgment  relied  on. 
Forsyth  v.  Bristowe^  347 

(8).  Judgmemt. 

The  128th  section  of  the  Common 
Law  Procedure  Act,  16  k  16  Vict, 
c.  76,  applies  to  judgments  signed 
more  than  a  year  and  a  day,  but  less 
than  six  years,  before  that  Act  came 
into  operation.  Boodle  t.  Ihivis,  361 


(9).  AUowanoe  of  several  Pleas. 

In  an  action  for  the  infringement 
of  a  patent,  the  Court  (since  the 
Common  Law  Procedure  Act)  allow- 
ed the  defendant  to  plead — ^first,  not 
guilty;  secondly,  that  the  patentee 
was  not  the  inventor;  thirdly,  non 
concessit;  fourthly,  that  the  inven- 
tion was  not  a  manu&cture;  fifthly, 
that  the  invention  was  not  new; 
and,  sixthly,  that  no  sufficient  speci- 
fication was  enrolled.     Piatt  v.  JSlse, 

364 

COMPOSITION. 

A  declaration  stated  that,  J.  be- 
ing indebted  to  the  plaintiff  in  a 
certain  sum,  the  defendant,  by  his 
agent,  wrote  to  the  plaintiff  as  fol- 
lows:— "Without  prejudice  to  any 
proceedings  you  may  think  proper 
to  take,  Mr.  A.  (the  defendant)  offers 
to  pay  a  composition  of  7s.  in  the 
poimd  on  your  account  against  his 
nephew  J.,  on  your  giving  proper  in- 
demnification to  bol^  In  the  event 
of  your  accepting  the  offer,  I  will 
thank  you  to  forward  me  the  full 
particulars  of  your  account,  in  order 
that  the  same  may  be  properly  exa- 
mined." Averment,  that  the  plain- 
tiff accepted  the  offer,  and  thereupon 
forwarded  fuU  particulars  of  his  ac- 
count; and,  although  the  plaintiff 
has  always  been  ready  and  willing, 
and  offered,  to  give  a  proper  indem- 
nification, yet  the  defendant  has  not 
paid  the  composition : — Held  bad  on 
general  demurrer,  as  not  shewing 
any  binding  contract,  but  a  mere  of- 
fer to  pay.    Cope  v.  AUnnson^       186 


CONCURRENT  JURISDIC- 
TION. 

See  County  Coubt,  (1). 
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COSTS. 


CONDITION  PRECEDENT. 

See  AOREBMENT. 

CovENAirr,  (2). 
Insukanob,  (7). 

CONSIDERATION. 

See  Husband  a»d  "Wipe,  (1). 
Joint-Stock  Company,  (2). 
Pleadinq  L 
Stamp  Duty. 


CONSISTORIAL  COURT. 

Jv/risdicHon — IrreguUvrity  in  Fro- 
ceedi/ngs. 

Where  a  Court  has  jurisdiction 
over  a  suit,  mere  irregularities  in  the 
proceedings  in  the  suit  do  not  afford 
any  ground  for  a  prohibition. 

In  August,  1850,  a  party  was  cited 
to  appear  in  the  Consistorial  Court  to 
answer  in  a  suit  instituted  against 
him  by  his  wife  for  restitution  of  con- 
jugal rights.  He  duly  appeared,  and 
was  hee^  After  some  further  pro- 
ceedings in  the  suit,  on  the  9th  of 
June,  1851,  two  decrees,  ordering 
him  to  receive  his  wife,  and  to  pay 
alimony,  were  made  in  his  absence, 
and  without  any  previous  notice 
thereof  to  him.  On  the  2iid  of  Sep- 
tember he  received  notice  of  the  de- 
crees, and  also  that,  if  he  did  not 
obey  them,  he  would  be  held  in  con- 
tempt : — Hddj  that  the  want  of  no- 
tice of  the  decrees,  even  if  required 
by  the  practice  of  the  Ecclesiastical 
Court,  did  not  afford  any  ground  for 
a  prohibition;  but  that  the  party's 
remedy  was  either  by  application  to 
the  Court  itself,  or  by  appeal  Mx 
panie  Story ^  195 

CONTINGENT  LIABILITY. 
See  Bankrupt,  (1). 


CONTRACT. 

See  Insubahce,  (1). 

Joint-Stock  Compakt,  (t\ 
Pleading  IL,  (3). 
Resgision  of  Contract. 


CONVERSION. 
See  LoGAi.  AcnoN. 

CORPOREAL  HEREDITA- 
MENT. 
See  CouHTT  Court,  (4). 


COSTS. 

Ses  Bawkbupt,  (1). 
County  Court,  (1). 
Guaranteb. 
Spbciai.  Jury. 

(1).  Coete  of  Search  for  Doetmmti 
and  of  copying  Briefs  ofier  -A« 
Trial  graohled. 

The  defendants  in  an  action  of  re- 
plevin having  obtained  a  verdict  i 
rule  for  a  new  trial  was  granted,  on 
the  ground  that  certain  evidence  bd 
been    improperly    admitted     ^ 
rule  was  made  absolute.    The  pl»m- 
tiff  gave  a  fresh  notice  of  trial,  bot 
afterwards  gave  notice  of  discontiim- 
ance,  and  Sie  cause  was  not  agwn 
tried     On  the  taxation,  HbecoetBCt 
certain  searches  for  documentaiy  evi- 
dence (not  including  the  erideD* 
objected  to),  which  had  been  nade 
use  of  on  the  first  trial,  were  «Bo»rf 
to  the  defendants,  as  well  8a  w 
charge  of  drawing  and  copying  iw 
old  biiefe:— ZWd;  that,  9S^^ 
ters  would  have  been  av»fl»W«  ^^ 
cause  had  been  tided  «ff"^^^ 
costs  were  properly  allowei   Oa^ 
V.  Wilkin,  15^ 


COSTS. 
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(2).  WTien  Application/or  Costs  to  be 
made  tmder  15  d^  16  Vict,  c.  54. 

A  cause  was  tried  in  one  of  the 
superior  Courts,  in  February,  1852; 
and  the  plaintiff  obtained  a  verdict, 
and  accepted  the  damages  awarded. 
In  February,  1853,  the  plaintiff  ap- 
plied for  an  order  for  costs  under  the 
15  &  16  Vict.  c.  54,  s.  4.  The  de- 
fendant had  been  in  the  interim  ab- 
sent abroad : — Held,  that  the  appli- 
cation for  costs  was  in  tima  B^  v. 
Gardner,  651 


COUNTY  COURT. 

See  Costs,  (2). 

(1).  Concurrent  Jurisdiction. 
Where  one  of  several  plaintiff 
dwells  more  than  twenty  miles  from 
the  defendant^  the  Superior  Courts 
have  concurrent  jurisdiction  with  the 
county  court     Mickie  v.  Salamo,  59 

(2).  Incorporeal  Hereditament, 

A  claim  of  a  custom  for  the  occu- 
piers of  wharis  on  a  navigable  river 
to  overlap  the  adjoining  wharfs  with 
their  vessels,  when  being  loaded  or 
unloaded,  does  not  raise  any  question 
of  title  to  an  incorporeal  hereditar 
ment  or  a  franchise,  so  as  to  exclude 
the  jurisdiction  of  the  county  court 
by  the  58th  section  of  the  9  ife  10 
Vict.  c.  95.     J>ams  y.  Walton,     153 

(3).  Jurisdiction — Devise, 

A  plaintiff  in  a  coxmty  court  claim- 
ed, by  his  particulaiB  of  demand, 
172.  Hs.  "  due  from  the  defendant  as 
administratrix  of  D.,  for  that  W.  by 
his  will  bequeathed  to  D.  certain  free- 
hold hereditaments,  and  also  leasehold 
and  other  personal  estate,  on  condi- 
tion of  D.  paying  unto  the  plaintiff 
is.  a  week  during  her  life.  And  D., 
on  the  death  of  W.,  accepted  the  be- 


quest, and  entered  into  possession, 
and  enjoyed  the  aforesaid  fr-eehold 
and  personal  estate,  and  duly  paid  the 
weekly  sum  during  his  life;  but  since 
his  death  the  defendant,  although  she 
has  possessed  herself  of  the  heredita- 
ments, gobds,  d^c,  of  D.,  to  an  amount 
more  than  sufficient  for  the  purpose, 
has  refused  to  pay  the  plaintiff"  It 
appeared  that,  on  the  death  of  D., 
the  freehold  estates  so  bequeathed 
descended  to  his  nephew  and  heir-at- 
law,  a  minor.  On  motion  for  a  pro- 
hibition : — Held,  that  the  sum  in  ques- 
tion was  claimed  as  a  d^,  and,  con- 
sequently, the  county  court  had  juris- 
diction. But  this  Court  ordered  a 
certiorari  to  issue  on  account  of  the 
legal  difficulties  in  the  case.  Long- 
hMom  V.  LanghoUom,  203 

(4).  Corporeal  HeredUament. 

On  the  trial  of  a  plaint  for  a  tres- 
pass committed  by  breaking  the 
doors  of  certain  rooms  in  a  cottage 
of  the  plaintiff,  the  plaintiff's  case 
was,  that  he  had  let  the  defendant  a 
portion  only  of  the  cottage,  and  had 
reserved  to  himself  the  rooms  in 
which  the  trespass  was  committed. 
The  defendant's  case  was,  that  the 
plaintiff  had  let  him  the  whole  of 
the  cottage: — Held,  that  title  to  a 
corporeal  hereditament  was  in  dis- 
pute under  the  58th  section  of  the  9 
ife  10  Vict.  c.  95,  and  that  the  coun- 
ty court  had  no  jurisdiction  over  the 
plaint.    In  re  Chew  v.  Holroyd,   249 

(5).  Abandonment  of  Excess  above 
501. 

The  county  court  has  no  juris- 
diction to  try  a  cause  where  the 
plaintiff  on  the  &ce  of  the  summons, 
claims  a  sum  exceeding  SOL,  although 
he  thereby  also  proposes  to  allow  a 
set-off  to  reduce  it  below  that  sum, 
where  such  set-off  has  not  been  al- 
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COVENANT. 


lowed  by  the  defendant  before  ac- 
tion, or  admitted  by  him  at  the  trial 
In  such  case  the  coontj  court  can- 
not obtain  jurisdiction  by  the  plain- 
tifTs  offering  at  the  trial  to  abandon 
the  excess  above  50L  Avao'da,  App.; 
Ehodea,  Eesp.,  '         312 

(6).  Anmjud  Rent  or  Value. 

Under  the  122nd  section  of  the  9 
&  10  Vict,  c  95,  by  which  the  land- 
lord of  any  house,  land,  or  other  here- 
ditament may,  after  the  interest  of 
the  tenant  has  expired,  enter  a  plaint 
in  the  county  court  to  recover  posses- 
sion of  the  premises  "  where  the  value 
of  the  premises,  or  the  rent  payable 
in  respect  of  such  tenancy,  did  not 
exceed  the  sum  of  50^.  by  the  year, 
and  upon  which  no  fine  shall  have 
been  paid,"  the  county  court  has  ju- 
lisdiction  if  either  the  rent^  no  fine 
having  been  paid,  or  the  annual  value 
of  the  premises  did  not  exceed  501. — 
Per  FoOock,  C.  B.,  FlaU,  B.,  and  Mar- 
tin, B. ;  dubitante  Aldersan,  B.  In  Be 
Ewrl  of  Harrington  v.  Bamaay,    879 

COUNTY  SURVEYOR. 

An  action  for  a  personal  and  pecu- 
liar damage  resulting  from  the  want 
of  proper  repair  to  a  county  bridge 
will  not  lie  against  the  county  sur- 
veyor, either  at  common  law  or  un- 
der the  statute  43  Geo.  3,  a  59. 
M^Kimum  v.  Fenson,  819 

COVENANT. 

See  Landlord  ajstd  Tenaitt,  (2),  (4). 
Public  Health  Act. 
Railway  Company,  (2). 

(1).  Discharge  of  CovenaM. 

A  covenant  for  payment  of  a 
sum  certain,  although  the  pa3rment 
does  not  accrue  until  after  notice 
given,  cannot  be  discharged  by  parol 
before  breach.  Speneey.ffealey,   668 


(2).  Condition  FrecedenL 

By  indenture  of  the  31st  of  May, 
1852,  £.  H.  demised  to  the  deliaul- 
ant^  for  ninety-nine  yean,   a  piece 
of  land  and  four  unfinished  dweO- 
ing-houses;   and  the  defendant  co- 
venanted, that  he  would,  on  or  be- 
fore the  25th  of  June,  1852,  finisii 
the  dwelling-houses  "under  the  di- 
rection and  to    the  satisfacdon  of 
the  surveyor  of  K  H.  :**    Provided 
that,  if  default  should  be  made,  it 
should  be  kwful  for  R  H.  ''into  t]>e 
demised  premises,  or  any  part  there- 
of in  the  name  of  the  wholes  and  re- 
possess, retain,  and  enjoy  the  same 
as  of  his  former  estate."     By  indoi- 
tore  of  the  SOth  of  July,  IS52,  be- 
tween E.  H.  of  the  one  part,  and  the 
plaintiff  of  the  other  part^  after  recit- 
ing an  indenture  of  lease  of  the  18lh 
of  February,  1852,  whereby  a  W. 
demised  to  £.  H.  certain  land  Qa- 
eluding  the  land  in   question)  for 
ninety-nine  years,  and  that  £.  H. 
had  made  underleases,  E.  H.  assign- 
ed to  the  plaintiff  the  said  leaadioid 
premises,  "  and  all  the  estate^  tight, 
title,  and  interest  of  him  the  said  E. 
EL  in,  to,  or  out  of  the  said  pre- 
mises," for  the  residue  of  the  term  of 
years  granted  by  the  aforesaid  inden- 
ture of  lease;  subject,  nevertheleaB, 
to  the  underleases  thereinbefi»e  re- 
ferred to.     The  defendant  did  not 
complete  the  houses  at  the  stipu- 
lated time;   whereupon   the  plain- 
tiff brou^t  an  action  of  ejectmoit 
against  him.     No  surveyor  had  been 
appointed: — EM,  firsts  that  the  ap- 
pointment of  a  surveyor  was  a  condi- 
tion precedent  to  the  perfonnanoe  of 
the  defendant's  covenant  to  complete 
the  houses. 

Secondly — ^That  a  ri^  of  entnr 
for  condition  broken  is  not  aasign- 
able  under  the  8  &  9  Yict  e.  106, 
&6. 

^em^— That  there  was  a  snffi- 
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cient  power  of  re-entry;  also,  thai 
the  assignment  operated  as  a  waiver 
of  any  forfeiture.  Htmt  y.  Bishop,  675 

CREDITOR 

See  Bankrupt,  (3). 
Composition. 

CUSTOM,  CLAIM  OF. 
See  County  Coubt,  (2). 

DAMAGES. 

See  Outlawry,  (2). 

Partnership  Deed. 

Pleading  II.,  (2). 

Tithes. 
In  an  action  by  three  plaintiffs  for 
a  breach  of  contract  in  not  completing 
certain  works,  whereby  they  were 
prevented  from  fulfilling  a  contrax5t 
made  by  them  with  another  firm, 
consistiug  of  two  of  themselves,  the 
plaintiffs  wore  held  entitled  to  recover 
as  special  damage  the  loss  of  profit  on 
their  contract,  although  it  could  not 
be  enforced  at  law,  owing  to  the  com- 
munity of  the  parties,  and  was  void  by 
the  Statute  of  Frauds.  Waters  v. 
Totoers,  401 

DECLARATION. 

See  Common  Law  Procedure  Act,  (1). 
Fraud. 
Freight. 

DEED  OP  SETTLEMENT. 
See  Joint  Stock  Company,  (1). 

DEED. 
N<m'Eooeculion  hy  Lessor, 
Debt  upon  an  indenture,  dated 
the  27th  of  December,  1849,  alleged 
to  have  been  made  between  five  Com- 
missioners of  an  inland  navigation, 
under  the  authority  of  several  Acta 
of  Parliament,  on  the  one  part,  and 


the  defendant  on  the  other  part, 
whereby  the  Commissioners,  as  was 
alleged  in  the  declaration,  in  consi- 
deration of  the  rent  therein  men- 
tioned, demised  the  tolls  of  the  said 
navigation  to  the  defendant  for  one 
year,  from  the  1st  of  January,  1850, 
at  the  rent  of  3470^.,  payable  month- 
Ijj  together  with  certain  other  pay- 
ments, and  the  defendant  covenant- 
ed  with  the  Commissioners,  parties 
to  the  said  indenture,  and  also  with 
the  whole  body  of  the  Commissioners 
of  the  navigation,  as  a  separate  cove« 
nant,  for  the  due  payment  of  the 
rent.  The  declaration  thea  aveiTed 
an  entry  by  virtue  of  the  demise,  and 
the  occupying  and  receiving  the  tolls 
during  the  entire  year.  Breach,  the 
non-payment  of  the  rent.  Plea,  that 
the  Commissioners,  the  lessors  nam- 
ed in  the  indentxire,  never  executed 
the  lease,  and  that  the  entry  and  oc- 
cupation was  at  the  will  of  the  Com- 
missioners only,  and  not^under  the 
demise.  Eeplication,  that  the  de- 
fendants had  entered  and  had  receiv- 
ed and  enjoyed  the  tolls,  &c.,  by  the 
permission  of  the  Commissioners,  im- 
der  the  terms  of  the  indenture: — 
Eddy  that,  as  the  lessors  had  not  ex- 
ecuted the  lease,  the  lessee  had  never 
received  the  consideration  for  which 
he  had  stipulated,  namely,  a  perma- 
nent estate  during  the  demise,  and 
under  its  terms ;  and  therefore,  that 
he  was  not  liable  to  be  sued  upon  his 
covenant  in  that  instrument.  SwaA- 
man  v.  Arnhler,  72 

DEL  CREDERE  COMMISSION. 

See  Insurance,  (1). 

DEMISE. 
See  Deed. 
Agreement  amoimting  to  new  Demise, 
The  defendant,  by  agreement,  de- 
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DISTRESS. 


EVrDENCR 


miaed  to  the  plaintiff  certain  premi- 
ses from  the  15th  of  May,  1851,  at 
the  yearly  rent  of  145^.,  payable  on 
Nov.  14th  and  May  14th.  These 
premises  had  been  let  to  W.,  whose 
tenancy  expired  on  the  13th  of  May, 
1851,  and  who  had  omitted  to  give  a 
notice  to  quit  to  one  of  his  under- 
tenants, who  occupied  a  cottage  at 
a  yearly  rent  of  5L;  and,  in  conse- 
quence, the  plaintiff  could  not  obtain 
possession  of  that  part  of  the  pre- 
mises. It  was  then  agreed  that  the 
defendant  should  receive  from  the 
undertenant  rent  for  two  half  years, 
and  deduct  that  5k  from  the  rent  to 
be  paid  for  the  whole  by  the  plain- 
US,  and  that  the  plaintiff  should  pay 
701  to  the  defendant  on  the  14th  of 
November,  1851,  and  14th  of  May, 
1852. — Rdd,  that  such  agreement 
operated  as  a  new  demise ;  and  that 
the  defendant  was  entitled  to  dis- 
train for  70/.,  which  became  due  on 
the  14th  of  November.  Watson  v. 
Waud,  335 

DETINXJR 
See  Administratoh,  (2). 
Pleading  II.,  (2). 

DEVIATION. 
See  Wat. 

DEVISE. 
See  County  Court,  (3). 

Lbqacy  Duty,  (1),  (2),  (4). 
Wiuk 

DISCHARGE  BEFORE 
BREACH. 

See  Covenant. 

DISTRESS. 
See  Common  Law  Peoceduee  Act,  (6). 
Commission  of  Sewers. 
Landlord  and  Tenant,  (1). 
Pleading  II.,  (1). 
Goods  deposited  in  an  open  yard 


belonging  to  premises  in  tiie  occnpi- 
tion  of  an  auctioneer,  for  the  pur- 
pose of  being  sold  by  poblic  anctioB. 
are  privileged  from  distiesa  fTi^ 
liama  v.  Holmeas  ^61 

EASEMENT. 
See  Pleadiho  III.,  (1)l 

EJECTTMENT. 
See  Common  Law  Pbocbdubk  An, 
(1X(3),(6). 

ENDOWMENT. 
See  TiTHE& 

ENROLMENT. 
See  Annuity. 

ERROR  IN  FACT. 

See  OUTLAWBY. 

EVIDENCE. 
See  Administratob,  (1). 
Insolvent,  (2). 
Pleading  11.,  (3). 
Set-off. 

(1).  CofUradidumo/mnm. 
In  an  action  upon  a  joint  an) 
several  promissory  note  ptofeaeedto 
be  made  by  A.  and  B.,  the  d^eodant 
being  the  administrator  of  A;  tk 
defence  set  up  was,  that  the  pkdntiff 
had  forged  the  note  and  andJKsr 
note  also;  and  the  defendant  v>s 
asked  on  cross-examination,  whether 
he  had  not  heard  B.  say,  afiert&e 
case  had  been  before  the  magistntes, 
when  a  charge  of  forgery  with  lekr- 
ence  to  the  note  was  preferred  ag&io^ 
the  plaintiff  that  "he,  E,  was  sony 
he  had  forgotten  he  had  signed  tvo 
notes."  The  defendant  answered  in 
the  negative:— iTefet   that  snxAer 
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witness  could  not  be  called  to  shew 
that  he  was  present  at  the  time,  and 
that  B.  had  made  the  statement. 
Palmer  v.  Trower^  247 

(2).  Attesting  Witness. 

The  14  &  15  Vict  c.  99,  s.  2,  which 
renders  the  parties  to  a  suit  compe- 
tent and  compellable  to  give  evi- 
dence, has  not  altered  the  r^e  of  law 
which  requires  a  written  instrument 
to  be  proved  by  the  attesting  wit- 
ness.    Whymcm  v.  Garth^  803 


EXECUTIOBT. 
/SmBond. 

FOREIGN  JUDGMENT. 
See  Flkading  IIL,  (3). 

FORFEITURE. 

See  Covenant,  (2). 

FRANCHISE. 
See  CoxTiiTT  Coubt,  (2). 

FRAUD. 

Action  founded  on  Fraud, 

A  declaration  stated  that  the  de- 
fendantsyo^y  cmdjravdulently  de- 
ceived the  plaintiffin  this,  that  the  de- 
fendants, as  brokers  of  the  plaintiff 
employed  by  him  to  purchase  certain 
oil,  fidsely  represented  to  him  that 
they  had  purchased  for  him  twenty- 
five  tons  of  palm  oi],  to  arrive  by  the 
Celma,  at  the  price  of  ZOl.  per  ton; 
by  reason  of  which  felse  representa- 
tion, the  plaintiff^  believing  that  the 
said  twenty- five  tons  of  pabn  oil  had 
been  so  bought,  and  would  be  de- 
livered to  him  in  accordance  with 
the  terms  aforesaid,  entered  into  cer- 
tain contracts,  &a,  whereas  the  de- 
fendants had  not  purchased  the  said 

p  p 


quantity  of  palm  oil,  or  any  palm  oil, 
by  the  Celma,  on  the  terms  aforesaid, 
but  on  different  terms,  viz.  that  the 
said  twenty-five  tons  were  sold  and 
would  be  delivered  to  the  plaintiff 
after  and  subject  to  the  prior  delivery 
of  800  tons  of  palm  oil  from  the  said 
vessel  The  declaration  then  pro- 
ceeded to  state  that,  by  reason  of  the 
vessel  not  having  more  than  800  tons 
of  the  said  palm  oil  on  board,  no  part 
of  the  said  twenty-five  tons  could  be 
delivered  to  the  plaintiff,  whereby  he 
was  obliged  to  purchase  a  like  quan- 
tity of  jMilm  oil  at  other  places  at  a 
higher  price : — Held,  that,  as  the  de- 
claration was  founded  upon  deceit,  in 
the  absence  of  fraud,  the  action  could 
not  be  sustained 

Quaere,  whether  the  law  merchant 
imposes  the  duty  upon  the  broker  of 
giving  a  true  account  of  his  purchases 
to  his  principal  in  all  cases)  Thorn  v. 
Bigkmd,  725 

FREIGHT. 

See  Chabtkbpartt. 
Insurance,  (4). 
Ship,  (1),  (5). 

Aetion/or  Freight — how  barred 

It  is  a  good  plea  to  an  action  for 
freight,  in  bar  of  the  further  mainte- 
nance of  the  action,  that  a  certain 
sum  of  money  had  been  borrowed  on 
a  bottomry  bond;  that  the  amount 
had  not  been  paid;  and  that  there- 
upon, after  the  commencement  of  the 
action,  proceedings  had  been  insti- 
tuted in  the  Court  of  Admiralty  for 
the  recovery  thereof;  and  that  the 
defendants  had,  in  pursuance  of  a 
monition  issued  out  of  that  Court, 
paid  the  freight  into  the  registry  of 
that  Court;  although  the  amount  of 
the  freight  exceeds  that  due  upon  the 
bottomry  bond. 

A  declaration  in  an  action  for 
freight  stated,  that  "  the  defendants 
p2 
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are  indebted  to  the  plaintiff  for 
freiglit''  for  the  conveyance  of  goods, 
&c. : — Held,  on  general  demurrer,  that 
the  declaration  was  bad,  for  not  fol- 
lowing the  form  given  by  the  sche- 
dule to  the  Common  Law  Procedure 
Act,  which  contains  the  words  "  for 
money  payable  by  the  defendant  to 
the  plaantiflf,"  and  for  not  shewing 
any  debt  due  m  prceaerUL  Place  v. 
PoUa,  705 

GENKRAL  ISSUE. 
See  Joint-stock  Compant,  (2). 

GIFT. 
See  LsoACY  Doty,  (1). 

GOOD  TITLE. 
See  Landlord  and  Tenant,  (4). 

GOVERNESS. 
Sdb  Master  and  Servant. 

GRANT. 

See  Water. 
Way. 

GRANTOR 
See  Annuity. 

GUARANTEE. 

See  Insurance,  (1). 

Construction. 

The  plaintiff  and  the  defendants 
being  members  of  the  committee  of  a 
projected  Railway  Company,  by  an 
agreement  under  seal,  which  recited 
that  divers  debts  and  liabilities  had 
been  inciurred,  and  that  it  was  pro- 
bable that  ftirther  disputes  would 
arise  respecting  the  liability  of  the 
members  and  the  committee  of  man- 
agement; and  that  the  plaintifl^  being 
desirous  of  being  relieved  from  all 
such  questions  and  disputes,  had  pro- 


posed to  contribute  and  pay  a  certain 
sum  to  the  defendants  towards  the 
payment  of  these  claims,  upon  their 
agreeing  to  indemnify  him  in  the 
manner  therein  mentioned,  and  to 
guarantee  him  that  the  sums  m^i- 
tioned  in  the  first  schedule  to  the 
agreement  had  been  paid:  the  defend- 
ants guaranteed  iliat  the  sums  men- 
tioned in  the  first  schedule  had  been 
paid;  and  also,  ''that  they  would  in- 
demnify and  save  harmless  the  plain- 
tiff from  all  claims  expressly  men- 
tioned and  referred  to  in  the  second 
schedule,  and  from  all  costs,  damages, 
and  expenses  which  he  might  sustain 
or  be  put  to  by  reason  tibereof,  and 
at  their  own  costs  and  charges  de- 
fend him  against  all  actions  and  suits 
which  should  be  commenced  or  |Mro- 
secuted  against  him  for  the  recovery 
thereof  or  any  part  or  parts  thereof" 
After  the  mi^ng  of  this  agreement, 
an  order  was  obtained  in  the  Court 
of  Chancery,  under  the  Winding-up 
Act  (11  &  12  Vict  c  45),  for  wind- 
ing up  the  affidrs  of  the  Company. 
The  plaintiff  was  adjudged  to  be  a 
contributory;  and  a  certain  sum  was 
directed  to  be  collected,  such  sum  be- 
ing composed  of  one  of  the  sums  men- 
tioned in  the  second  schedule  to  the 
agreement,  and  the  rest  of  it  consist- 
ing* of  costs  and  expenses  occasioned 
by  and  incidental  to  the  proceedings 
under  the  Winding-up  Act  The 
plaintiff,  having  been  ordered  to  pay 
a  certain  proportion  of  the  sum  di- 
rected to  be  collected,  and  having  paid 
the  same,  brought  an  action  against 
the  defendants  under  the  agreement : 
— Held,  that  the  agreement  merely 
protected  the  plaintiff  against  the 
claims  mentioned  in  the  schedules, 
and  against  the  costs  and  expenses  to 
which  the  plaintiff  might  be  put  by 
reason  of  the  enforcement  of  those 
claims;  and  consequently,  that  the 
plaintiff  was  not  entitled  to  recover 
beyond  the  amount  of  the  sum  men- 
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iioned  iu  the  second  schedule,  and 
which  was  included  in  the  amount 
directed  to  he  collected;  and  that  the 
costs  and  expenses  which  he  had  heen 
compelled  to  pay  were  not  of  the  char- 
acter contemplated  hy  the  agreement, 
and  co\dd  not  be  recovered  by  him 
from  the  defendants.  TcmMT  v. 
Woolmer,  482 


HOLDER  OF  BILL  OF  EX- 
CHANGE. 

See  Bill  of  Exohanob,  (2). 

HOUSE  OF  CORRECTION, 
^"ee  Justice  of  the  Peace. 

HUSBAND  AND  WIFE 

See  Railway  Company,  (1). 

(1).  Illegitimate  Child. 
The  father  and  mother  of  an  ille- 
gitimate child  entered  into  the  fol- 
lo"wing  agreement :  —  "  Agreement 
made  between  L.,  of  &c.,  and  G. 
single-woman,  respecting  the  mainte- 
nance of  a  certain  illegitimate  female 
child.  L..  agrees  to  pay  45/.  to  the 
child  as  follows: — 121.  to  be  paid 
down,  and  the  remaining  331  in  four 
equal  payments  in  four  years;  the 
first  of  such  payments,  81.  5s,y  to  be 
made  on  the  30th  of  December,  1846, 
and  eveiy  succeeding  30th  Decem- 
ber, till  the  period  of  four  years  do 
expire.  But  if  the  child  should  die 
before  the  four  years  do  expire,  the 
payments  to  cease  at  such  decease.** 
The  12/.  was  paid  at  the  time,  and 
the  agreement  was  placed  in  the 
hands  of  the  attesting  witness.  The 
mother,  having  afterwards  heard  that 
the  £ather  had  got  possession  of  the 
agreement,  obtained  against  him  an 
affiliation  order  for  payment  of  a 
weekly  sum,  which  was  duly  paid. 


Subsequently,  the  mother  married, 
and  joined  with  her  husband  in  an 
action  against  the  &ther,  one  count 
of  the  declaration  being  for  necessa- 
ries supplied  to  the  child  by  her  be- 
fore her  marriage,  and  another  count 
for  necessaries  supplied  by  her  and 
her  husband  after  their  marriage : — 
Held,  that,  if  the  meaning  of  the 
agreement  was,  that  the  father  would 
make  the  stipulated  payments  if  the 
mother  would  support  the  child,  then 
the  agreement  was  without  consider- 
ation; but  if  the  meaning  of  it  was, 
that  the  mother  would  undertake 
the  sole  maintenance  without  affiliat- 
ing the  child,  in  which  case  there 
would  be  a  good  consideration,  then 
the  agreement  had  not  been  per- 
formed. 

Qucere — ^whether  the  agreement 
was  within  the  4th  section  of  the 
Statute  of  Frauds.  Also,  whether 
the  ivife  could  join  with  her  husband 
for  the  repovery  of  necessaries  sup- 
plied to  the  child  after  the  marriage. 
Crowku/rst  v.  Laverack,  208 

(2).  Liability  of  Hu^xvnd. 

A  husband  living  with  his  wife, 
and  who  makes  her  a  sufficient  allow- 
ance for  dress,  is  not  liable  for  dresses 
supplied  to  her  without  his  know- 
ledge; and  the  fact  of  the  wife  hav- 
ing, within  a  particular  period,  pur- 
chased various  articles  of  dress  of  dif- 
ferent tradesmen,  is  admissible  in 
evidence  to  rebut  the  presumption, 
arising  from  cohabitation,  of  an  im- 
plied authority  to  contract  for  neces- 
sary clothings    RwieaMa  v.  TeaMe^ 
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ILLEGAL  AGREEMENT. 

See  Insolvent,  (2). 

IMPLIED  COVENANT. 
See  Landlord  and  Tenant,  (4). 


INCORPOREAL  HEREDITA- 
MENT. 

See  County  Court,  (2),  (4). 

INDEMNITY. 
See  Bankrupt,  (4). 

INFANCY. 

A  pica  of  infancy,  to  an  action 
for  railway  calls,  should  allege  that 
the  infant  repudiated  the  contract 
within  a  reasonable  time  after  he  be- 
came of  full  age. 

Qucere,  whether  the  plea  ought  to 
allege  that  the  in&nt  repudiated  be- 
foi-e  the  calls  became  due.  The  Dub- 
lin aiid  WicJdow  Railioay  Company 
V.  Black,  ^  181 

INLAND   NAVIGATION   ACT, 
1  &  2  Will.  4^  c.  Ixxiii. 

See  Dbed,  (1). 

INSOLVENT. 

(1).  Debt  accruing  after  Veatinff 
Order. 

An  insolvent,  who  has  taken  the 
benefit  of  the  1  <fe  2  Vict.  c.  110, 
may  sue  for  a  debt  which  accrued  to 
him  after  the  vesting  order  and  be- 
fore his  final  dischar^,  unless  the 
provisional  assignee  interferes  and 
claims  the  debt;  therefore,  a  plea  of 
the  plamtiflTs  insolvency  is  bad,  un- 
less it  contains  an  express  averment 
to  that  effect:— Per  FoUock,  C.  B., 
Alder  son,  B.,  and  PUUt,  B.;  Martin, 
B.,  dubitante.    Jackson  v.  Bwrnham, 

173 

(2).  Illegal  Agreement. 

To  an  action  on  a  promissory  note 
the  defendant  pleaded,  that,  after  the 
passing  of  the  1  «fe  2  Vict.  c.  110, 
one  H.  being  indebted  to  Messrs.  H. 


and  othCTS,  and  being  in  actual  < 
tody  within  the  walls  of  Hoiaemaii- 
ger-lane  Gaol  on  a  judgment  at  the 
suit  of  O.,  did,  within  firarteen  days 
after  such  imprisonment,  petitiaii  the 
Insolvent  Court  for  his  diachaxge  un- 
der that  Act ;  and  that,  while  the  pe- 
tition was  pending^  and  in  coder  to 
induce  Messrs.  H.  to  cease  from  op- 
posing and  not  thereafter  to  oppose 
his  discharge  as  they  had  threatened, 
the  defendant  and  O.  made  the  note 
in  question,  and  delivered  it  to  Meesre. 
H.,  who  indorsed  it  to  the  plaintiff 
with  notice: — Held,  on  motion  for 
judgment  not  obstante  veredicto^ 
that  the  agreement  set  forth  in  the 
plea  was  illegal  and  void,  and  the 
plea  good. 

Bdd,  also,  that  the  copy  of  the 
causes  of  the  insolvent's  detention 
filed  with  the  petition,  and  sealed 
with  the  seal  of  the  Insolvent  Courts 
was  not  made  evidence  by  the  105th 
section  of  the  1  &  2  Vict,  c  110,  of 
the  fact  alleged  in  it,  that  the  insol- 
vent was  in  actual  custody  within 
the  walls  of  a  prison  at  the  time  of 
his  petition.     ffilU  v.  MiUon^     751 

INSURANCE. 
See  Stamp,  (1> 

(1).   ConsirucHon. 

The  plaintiff,  merchants  at 
Smyrna^  chartered  a  vessel  to  pro- 
ceed to  Salonica^  and  there  having 
loaded  a  cargo  of  Indian  com,  to  pro- 
ceed to  a  safe  port  in  the  United 
Kingdom.  The  plaintiff  according- 
ly shipped,  at  Salonica^  1  ISO  quarters 
of  Indian  com;  and  on  the  22nd  of 
February,  1848,  the  master  signed  a 
bill  of  lading,  making  the  com  de- 
liverable "  to  order  of  the  plaintiff 
or  to  their  assigns,  he  or  they  paying 
freight  as  per  charterparty."*  The 
plaintifis  indorsed  the  bill  of  lading, 
and  sent  it  together  with  the  charter- 
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party  to  B.,  their  London  agent,  with 
orders  to  sell  the  cargo  on  their  ac- 
count; and  they  also,  through  B.,  in- 
sured the  cargo  **  at  and  from  Salonioa 
to  the  port  of  discharge  in  the  United 
Kingdom,**  Ac.,  "  com  warranted  free 
from  average  unless  general,  or  the 
ship  be  stranded."  On  the  1st  of 
May,  ISIS,  B.  employed  the  defend- 
ants, com-£Eu:tor8  in  London,  to  sell 
the  cargo,  and  sent  them  the  bill  of 
lading  indorsed,  the  charterparty, 
and  policy  of  insurance;  and  they 
advanced  600^.  on  the  cargo.  The 
custom  of  corn-factors  is,  to  sell 
under  a  del  credere  commission,  and 
when  so  selling  not  to  mention  the 
purchaser.  On  the  15th  of  May, 
1848,  the  defendants  sold  the  cargo 
to  C,  and  sent  him  a  bought  note, 
which  stated,  that  he  had  bought  of 
them  ''  1 180  quarters  of  Salonica  In- 
dian com  of /air  average  qiudUy  token 
shipped,  at  21  a,  per  quarter, /ros  on 
hoard,  and  indudmgjr  eight  and  in- 
miranoe,  to  a  safe  port  in  the  United 
Kingdom,  payment  at  two  months 
frx>m  this  date,  upon  handing  over 
shipping  documents.*'  On  the  same 
day  the  defendants  wrote  to  B.,  ad- 
vising him  of  the  sale,  but  without 
making  any  mention  of  the  pur- 
chaser or  of  conmussion.  The  vessel 
sailed  from  Salonica  on  the  23rd  of 
February;  and  having  met  with 
tempestuous  weather,  the  cargo  be- 
came so  heated  and  fermented  that 
the  vessel  was  obliged  to  put  into 
Tunis  Bay,  where  the  cargo,  having 
been  surveyed,  was  found  to  be  unfit 
to  be  carried  further,  and,  on  the  24th 
of  April,  it  was  sold.  On  the  23rd 
of  May,  0.  gave  the  defendants  no- 
tice that  he  repudiated  the  contract, 
on  the  ground  that  the  cargo  did  not 
exist  at  the  time  of  the  sale  to  him. 
In  March,  1849,  C.  became  bank- 
rupt. The  plaintiffs  brought  the 
present  action  against  the  defend- 
ants to  recover  the  price  of  the  car- 


go, and  declared  specially  on  a  del 
credere  guarantie : — Held,  first,  that 
the  true  meaning  of  the  contract 
(which  could  not  be  explamed  by 
evidence  of  mercantile  usage)  was, 
that  the  purchaser  bought  the  cargo, 
if  it  existed  at  the  date  of  the  con- 
tract; but  that,  if  it  had  been  dam- 
aged or  lost,  he  bought  the  benefit 
of  the  insurance;  and  therefore  he 
was  boimd  to  pay  the  stipulated  price 
in  a  reasonable  time  after  the  bill  of 
lading  and  other  shipping  documents 
were  handed  over  to  him — Pollock, 
C.  B.,  dissentiente. 

Secondly,  that  the  defendants  were 
responsible  by  reason  of  their  del 
credere  commission,  although  there 
was  no  guarantie  in  writing  signed 
by  them,  since  this  was  not  an  un- 
dertaking to  pay  the  debt  of  another 
within  the  4th  section  of  the  Statute 
of  Frauds. 

Thirdly,  that  the  plaintiflfe  were 
entitled  to  judgment  non  obstante 
veredicto  on  a  plea  which  stated, 
thaty  at  the  time  Uie  defendants  were 
employed  to  sell  the  com,  it  was 
heated  and  fermented,  and  had  been 
unloaded  and  sold;  that  the  defend- 
ants and  0.  were  ignorant  of  the  pre- 
mises; and  that  C,  in  a  reasonable 
time  after  the  sale,  and  before  the 
time  of  payment,  repudiated  the  con- 
tract.    OofuMi/rieT  v.  Hastie,  40 

(2).  MiarepreaerUation, 

To  an  action  on  a  policy  of  insur- 
ance, a  plea,  that  the  insurer  was  in- 
duced to  enter  into  the  policy  by  a 
false  misrepresentation  of  a  material 
fact,  made  by  the  assured  and  their 
agent,  such  misrepresentation  being, 
at  the  time  it  was  made,  fidse  to  the 
knowledge  of  the  insured  and  their 
agent,  is  supported  by  proof,  either  of 
concealment  or  of  misrepresentation 
not  fraudulent. 

Semble,  that^  upon  taxation,  the  dc- 
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fendant  would  not  be  entitled  to  such 
costs  as  had  reference  to  the  proof  of 
fraud. 

Where  a  policy  is  avoided  by  con- 
cealment or  by  misrepresentation  not 
fraudulent,  the  assured  is  entitled  to 
a  return  of  the  premium,  and  the  po- 
licy is  conclusive  evidence  of  the  re- 
ceipt of  the  premium  by  the  insurer. 
ATidersan  v.  Thamion,  425 


(3).  JRe/erenoe  to  Arbitration, 
The  plaintiff  and  the  defendant 
were  members  of  an  Insurance  Asso- 
ciation, and  by  one  of  the  rules  of 
that  Society  it  was  provided  (inter 
alia)  that  the  sum  to  be  paid  by  the 
Association  to  any  suffering  member 
for  any  loss  or  damage  should,  in  the 
first  instance,  be  ascertained  and  setn 
tied  by  the  committee;  and  the  suf- 
fering member,  if  he  agreed  to  accept 
such  sum  in  full  satisfaction  of  his 
claim,  should  be  entitled  to  demand 
and  sue  for  the  same  as  soon  as  the 
amount  to  be  paid  has  been  ascer- 
tained and  settled,  but  not  before, 
which  could  only  be  claimed  accord- 
ing to  the  customary  mode  of  pay- 
ment in  use  by  the  Society;  and  if  a 
difference  should  arise  between  the 
committee  and  any  suffering  member 
relative  to  the  settling  of  any  loss  or 
damage,  or  to  a  claim  for  average,  or 
any  other  matter  relating  to  the  in- 
surance, that  arbitrators  should  be 
selected  out  of  certain  persons  named 
in  the  rule,  and  that  they  should  set- 
tle the  claims  and  matters  in  dispute 
according  to  tbs  ndes  and  customs  of 
the  club.  The  rule  also  provided, 
that  no  memberi  who  refused  to  ac- 
cept the  amount  of  any  loss  as  settled 
by  the  committee  in  manner  specified 
in  full  satisfaction  of  such  loss,  should 
be  entitled  to  maintain  any  action  at 
law  or  suit  in  equity  on  his  policy, 
until  the  matters  in  dis]>ute  should 
have  been  referred  to  and  decided  by 


arbitrators  appointed  as  therein  wp&dr 
fied,  and  thai  only  for  aadi  sum  as 
the  arbitrators  should  award;  and 
that  the  obtaining  the  dedaion  <€ 
such  arbitrators,  on  the  matten  and 
claim  in  dispute  was  thereby  dedsred 
to  be  a  condition  precedaat  to  the 
right  of  any  memb^  to  maintain  any 
such  action  or  suit.  The  plaintiff  ef- 
fedted  an  insurance  upon  a  ship  in 
which  he  was  interested  with  the  As- 
sociation, and  by  the  policy  it  was 
expressly  stated  that  all  rules  and  re- 
gulations of  the  Assodatioii  sboold 
be  binding  upon  the  assured  and  as- 
surers as  effectively  as  if  sudi  rales 
were  inserted  in  the  policy. 

To  an  action  by  the  plaintiff  agaimt 
the  defendant,  as  one  of  the  under- 
writers, to  recover  from  him  compen- 
sation for  the  loss  of  the  vessel,  which 
loss  took  place  during  the  penod 
covered  by  the  policy,  the  defendant 
pleaded,  setting  out  the  above  rule  of 
the  Affiociation,  and  alleging  thit> 
before  action  brought,  the  ooDunittee 
ascertained  and  settled  the  som  to  be 
paid  to  the  plaintiff  for  the  loss;  that 
the  plaintiff  was  dissatisfied  wi^  the 
settlement;  and  that  the  defimdant 
and  the  committee  had  always  been 
ready  and  willing  to  refer  tLe  said 
matters  in  difference  relating  to  the 
said  insurance  to  arbitration^  and  to 
have  the  loss  ascertained  and  set  tied 
by  arbitrators  according  to  the  inten- 
tion of  the  said  rule;  but  that  the 
plaintiff  was  not  ready  and  willing  to 
do  so;  and  that  the  said  loss  had  not 
been  so  settled: — Hddy  in  the  Exche- 
quer, that  the  rule  relied  npoa  was 
void,  as  an  attempt  to  oust  the  snpe- 
rior  Courts  of  their  jurisdiction;  and 
therefore  that  the  plea  was  had. 

Hdd,  also,  that  a  similar  plea^  set- 
ting out  the  rule,  and  stating  tiwt  the 
committee  proceeded  to  ascertain  the 
loss,  but  that  a  dispute  having  arisen 
between  the  plaintiff  and  the  com- 
mittee relating  to  the  iasuianoe,  the 
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loss  had  never  been  fixed  by  them, 
although  they  and  the  defendant  had 
always  been  ready  and  willing  to  re- 
fer the  matters  relating  to  the  in- 
surance to  arbitration,  but  that  the 
plaintiff  would  not,  and  that  the  loss 
had  never  been  so  ascertained,  was 
bad  for  the  same  reason. 

Heldt  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court 
of  Exchequer,  that  although  an  agree- 
ment which  ousts  the  superior  Courts 
of  their  jurisdiction  is  illegal  and 
void,  yet  the  above  contract  was  not 
of  that  description,  since  it  did  not 
deprive  the  plaintiff  of  his  right  to 
sue,  but  only  rendered  it  a  condition 
precedent  that  the  amount  to  be  re- 
covered should  be  first  ascertamed, 
either  by  the  committee  or  by  arbi- 
trators. ScoU  V.  Avery,  Avery  v.  SeoU, 
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(4).  InevA'ance  on  Freight, 

In  February,  1847,  the  plaintiffs 
chartered  a  vessel  at  Monte  Video  to 
proceed  to  the  Falkland  Islands,  and 
thence  to  Santa  Cruz,  and  there  load 
a  cargo  of  guano,  and  discharge  it  at 
a  iK>rt  in  Europe,  freight  to  be  paid 
at  the  rate  of  250^.  per  month,  and 
one  month's  pay  to  be  paid  when 
the  vessel  sailed  from  the  Falkland 
Islands,  and  the  balance  on  the  de- 
livery of  the  cargo  at  the  port  of  dis- 
charge. The  vessel  sailed  from  Monte 
Video,  and  arrived  at  the  Falkland 
Islands  with  a  cargo,  which  was  there 
safely  delivered.  While  there,  the 
plaintiffs  paid  the  captain  250L  for 
one  month's  pay,  as  agreed  by  the 
charterparty.  The  vessel  then  pro- 
ceeded to  Santa  Cruz,  and  loaded 
some  guano,  with  which  she  returned 
to  Monte  Video,  where  she  completed 
her  cargo  by  taking  in  a  quantity  of 
Jiiidea  In  October,  1847,  whilst  the 
vessel  was  at  Monte  Video,  the  plain- 
tifi&  entered  into  a  new  charterparty, 
by  which  the  vessel  was  to  proceed  with 


the  cargo  then  on  board  to  Havre, 
freight  to  be  paid  at  the  rate  of  2d0^ 
per  month,  the  time  to  commence 
from  the  26th  of  March  last:  freight 
to  be  paid  at  the  port  of  discharge^ 
after  deduction  of  250^.,  which  it  was 
stated  the  captain  received  on  ac- 
count of  that  charterparty.  In  De- 
cember, 1847,  the  agent  of  the  plain- 
tiff by  their  direction,  effected  with 
the  defendant  a  policy  of  insurance^ 
"  lost  or  not  lost  from  Monte  Video 
to  Havre  on  450/,  freight  advanced." 
The  vessel  and  cargo  were  totally  lost 
on  the  voyage  from  Monte  Video  to 
Havre: — Held,  in  the  Exchequer 
Chamber,  first,  that  the  plaintiff  had 
an  insurable  interest,  and  were  en- 
titled to  recover  on  the  policy  the* 
2502.  as  freight  advanced,  since  that 
was  not  a  separate  sum  due  on  the 
arrival  of  the  vessel  at  the  Falkland 
Islands,  but  a  portion  of  the  entiro 
amount  payable  for  the  whole  voyage ; 
and,  as  the  parties,  by  entering  into 
the  second  charterparty,  had  annulled 
the  first,  and  had  agreed  to  treat  the 
250/.  as  paid  under  the  second  charter^ 
party,  that  sum  still  remained  at  risk. 
Secondly,  that  there  Was  no  mis- 
description of  the  plaintifis'  interest 
in  the  policy.     EUia  v.  Lafone,    546 

(5).  PeriU  insmed  agamee. 
To  a  declaration  on  a  policy  of  as- 
surance on  advances  for  the  transport 
of  Chinese  emigrants  firom  China  to 
Peru,  for  their  outfit  and  provisions, 
to  be  paid  on  the  arrival  of  the  emi- 
grants at  the  port  of  destination,  the 
perils  insured  against  being  '^  pirates, 
rovers,  thieves,  <fea,  barratry  of  the 
master  and  mariners,  and  all  other 
perils,  losses,  and  misfortunes,"  <kc. 
(in  the  usual  form);  the  declaration 
alleging  a  total  loss  by  the  emigrants 
piratically  and  feloniously  mui-dering 
the  captain  and  part  of  the  crew,  and 
feloniously  stealing  and  cairying  away 


ihe  ship; — ^the  defendants  pleaded, 
first,  that  as  soon  as  the  emigrants 
had  committed  the  murder,  and  had 
obtained  possession  of  the  vessel,  they 
steered  for  the  nearest  land,  for  the 
purpose  of  being  landed,  and  refused 
to  and  could  not  proceed  upon  the 
voyage,  and  the  vessel  was  then  fit 
and  able  safely  to  proceed  to  the  said 
port ;  and  the  remainder  of  her  crew 
could  have  navigated  her  there,  and 
were  ready  and  willing  to  convey  the 
emigrants  there  if  they  would  have 
gone,  but  that  they  would  not;  and 
that,  by  reason  of  that  refusal  and  for 
no  other  cause  whatever,  the  trans- 
port was  never  completed. 

Secondly,  as  to  the  taking  and  car^ 
rying  away  of  the  vessel,  that  the 
emigrants  were  unwilling  to  be  car- 
ried on  the  said  voyage,  and  that  they 
committed  the  murder,  and  took  pos- 
session of  the  vessel  for  the  purpose 
of  being  landed,  and  of  escaping,  and 
from  being  carried  on  the  voyage, 
and  for  no  other  purpose,  which  is 
the  said  piratical  carrying  away  of 
the  vessel 

UMy  that  the  pleas  were  bad. 

iSemble,  that  the  second  plea  might 
have  been  successfully  objected  to  by 
application  to  a  Judge  at  Chambers, 
on  the  ground  of  its  being  ambiguous 
whether  the  plea  was  intended  as  an 
argumentative  denial  that  the  murder 
and  carrying  away  of  the  vessel  was 
one  of  the  perils  insured  against,  or 
whether  it  was  intended  to  deny  that 
the  loss  was  occasioned  by  that  peril 
I^aylor  v.  Palmer,  739 

(G).  Against  Fire, 

The  plaintiff  effected  an  insurance 
against  fire  on  his  stock,  by  a  policy 
which  contained  the  following  (among 
other)  conditions : — "  That  if,  in  the 
building  insured  or  containing  any 
proi>erty  insured,  shall  be  used  any 
Mteam-engiue,  stove,  &a,  or  any  de- 


scription of  fire-heat  other  than  oom- 
mon  fire-places,  or  any  prooeas  of  fire- 
heat  be  carried  on  therein,  the  aame 
must  be  noticed  and  allowed  on  the 
policy;  and  if  any  omission  or  mis- 
representation take  place,  the  policy 
is  void.     In  case  of  any  circumatanoe 
happening  after  an  insurance  has  been 
effected,   whereby  the  risk  shall  in 
any  way  be  increased,  the  insured  is 
required  to  give  notice  thereof  to  tiie 
Coinpany,  and  the  same  must  be  al- 
lowed by  indorsement  on  the  p(^cy, 
otherwise  the  policy  is  void.     In  case 
of  any  alteration  being  made  in  a 
building  insured,  or  containing  any 
property  insured,  or  of  any  steam, 
steam-engine,  stove^  kc,  or  any  other 
description  of  fire-heat  being  intsno- 
duced,  notice  thereof  must  be  given, 
and  every  such  alteration  must  be 
allowed  by  indorsement  on  the  policy, 
and  any  fiirther  premium  which  t^ 
alteration  may  occasion  must  be  paid  ; 
and  unless  such  notice  be  givrai,  sudi 
premium  paid,  and  such  indorsement 
made,  no  benefit  will  arise  to  the  in- 
sured in  case  of  loss.**     The  plaintifl^ 
who  was  a  cabinet-maker,  erected  on 
his  premises  a  brick  furnace  or  boiler, 
to  which  he  attached  a  small  steam- 
engine,  for  the  purpose  of  trying  whe- 
ther it  was  worth  his  while  to  boy 
the  engine  to  use  in  his  business 
On  one  occasion  a  fire  was  lighted 
and  the  engine  set  to  work,  when  it 
was  found  to  be  wholly  unfit  for  tiie 
purpose  for  which  the  plaintiff  re- 
quired it.     A  few  days  aJR^erwards  a 
fire  broke  out  on  the  plaintiff^s  pre- 
mises, by  which  his  stock  was  con- 
sumed.    No  notice  was  given  to  the 
Company: — Held,  that  the  plaintiff 
could  not  recover  on  the  policy,  since 
the  terms  of  the  conditions  applied 
to  the  introduction  of  a  steam-engine 
in  a  heated  state  at  any  time,  with- 
out notice  to  the  Company;  and  that 
it  made  no  difference  whether  it  was 
used  by  wa^  of  experiment  or  as  an 
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approved  mode  of  carrying  on  the 
busineeB,  or  whether  it  was  used  for 
a  longer  or  a  shorter  time.  Glen  v. 
Lewia,  607 

(7).   Condiiion  Precedent  to  righ4  to 
recover /or  Lose. 

By  a  condition  indorsed  on  a  po- 
licy of  insurance,  it  was  stipulated 
that,  in  case  of  fire,  the  assured 
should,  within  three  months,  deliver 
to  the  secretaiy  of  the  Company  full 
particulars  of  the  loss  sustained: — 
Hddj  that  the  deliveiy  of  particulars 
was  a  condition  precedent  to  the 
right  of  the  assured  to  recover  for 
the  loss.     Maeon  v.  Harvey ^        819 

INTEREST. 

See  Ship,  (4). 

JEW. 
See  Oath. 

JOINT-STOOK  COMPANY. 

(1).  *' Shareholders'*  and  '*  Sub- 
scribers.^ 

The  defendant  obtained  an  allot- 
ment of  shares  in  a  Jointnstock  Com- 
pany, completely  registered  under 
the  8  &  9  Vict.  o.  110,  the  capital 
of  which  was  to  consist  of  500,000/. 
in  50,000  shares.  He  paid  the  de- 
posit^ and  his  name  was  inserted  in 
the  register  of  shareholders,  bat  he 
never  executed  the  deed  of  settle- 
ment The  proposed  amount  of  ca- 
pital was  never  subscribed,  but  the 
Company  commenced  business  with 
less;  and  having  become  embarrassed, 
an  Act  of  Parliament  (11  &  12  Yict 
c.  ciii.)  passed  for  winding-up  the  af- 
fairs of  the  Company.  This  Act, 
after  reciting  the  deed  of  settlement, 
and  that  certain  shares  were  unpaid, 
empowered  the  directors  to  sue  for 


calls,  and  enacted  that,  in  such  ac- 
tions, the  register  should  be  prim& 
&de  evidence  of  the  defendant  being 
a  shareholder,  and  of  the  number  of 
his  shares,  provided  that  such  calls 
should  be  nuuie  according  to  the  pro- 
visions of  the  deed  of  settlement,  and, 
as  regarded  the  liability  of  share- 
holders, should  be  deemed  to  have 
been  made  under  such  provisions; 
and  also  provided  that  nothing  in 
that  Act  contained,  except  as  there- 
in expressly  enacted,  should  render 
liable  to  caUs  any  shareholder  or 
other  person  who  would  not  have 
been  liable  thereto  if  that  Act  had 
not  passed.  The  defendant  having 
been  sued  for  caUs : — Held,  firsts  that 
the  private  Act  applied  to  shardiold' 
ere  only,  and  that  the  defendant  was 
not  liable  as  a  shareholder,  inasmuch 
as  he  had  never  executed  the  deed  of 
settlement.  Secondly,  that  even  if 
the  Act  included  eubscriberSf  the  de- 
fendant was  not  liable,  for  his  con- 
tract was  conditional  upon  the  full 
amount  of  capital  being  raised,  and 
that  condition  had  not  been  per- 
formed or  waived — Martin,  B.,  du- 
bitante.  The  Galvanized  Iron  Com- 
pany V.  Weetoby,  17 

(2).  Illegal  Contraa. 

The  23rd  section  of  the  Joint-stock 
Companies  Registration  Act^  7  &  S 
Yict.  c.  110,  by  which  it  is  lawful  for 
the  promoters  of  a  Company  (being  a 
Joint-stock  Company  within  the  mean- 
ing of  the  Act),  upon  being  provision- 
ally registered,  to  assume  the  name 
of  the  intended  Company,  to  open 
subscription  lists,  &o,,  absolutely  pro- 
hibits the  promoters  from  making 
calls,  from  purchasing,  contracting 
for,  or  holding  land,  or  from  entering 
into  contracts  for  any  services,  or  for 
the  execution  of  any  works,  ^c.,  ex- 
cept such  services,  <bc.,  are  necesKirily 
required  for  the  establishing  of  the 


Company,  and  except  the  contract  or 
.purchase  be  made  conditional  on  the 
completion  of  the  Company,  and  to 
take  effect  after  the  certificate  of  com- 
plete registration,  ike. ;  and  such  con- 
tracts so  prohibited  are  illegal,  and  a 
defence  founded  upon  this  section 
must  be  specially  pleaded.  BuU  v. 
CJuipjiiaTiy  444 

JUDGMENT. 
See  CoMif  ON  Law  Pbocedure  Act,  (8). 

JUDGMENT  AGAINST  CA- 
SUAL EJECTOR. 

See  Common  Law  Procedure  Act,  (1). 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Common  Law  Proced  u  re  Act,  (2). 

JURY. 
^ee  Commission  op  Sewers. 

JUSTICE  OF  THE  PEACE. 

The  plaintiff,  a  resident  inhabitant 
of  the  parish  of  W.  in  the  county  of 
Hertford,  was  summoned  to  appesor 
at  the  Shire  Hall  of  the  county  before 
the  defendants,  who  were  appointed 
justices  of  the  county  under  a  com- 
mission, which  gave  them  authority  to 
act  as  such  as  well  within  the  liberty 
of  St.  Alban  as  without,  to  answer  a 
charge  of  assult  committed  by  him 
within  the  liberty.  The  plaintiff,  not 
iiaving  appeared  to  the  summons,  was 
convicted  in  a  penalty  with  cost^  un- 
der the  9  Geo.  4,  c.  31;  and  the  same 
not  having  been  paid,  he  was  com- 
mitted by  the  defendants  to  the  li- 
berty house  of  correction.  By  a 
charter  of  Edward  4,  the  king  grant- 
ed to  the  abbots  of  St.  Alban  the 
right  to  appoint  their  own  justices  of 
•the  peace  within  the  liberty;  and  the 
charter  contained  a  non-intromittant 
clause  prohibiting  aU  other  justices 


from  in  any  way  interfering  with  the 
justices  so  appointed.  By  the  stat 
27  Hen.  8,  c.  34,  a.  2,  the  power  of 
all  grants  of  liberties  to  make  justices 
was  put  an  end  to;  and  it  was  there- 
by .enacted,  that,  for  the  future,  all 
such  justices  should  be  made  by  let- 
ters jmtent  under  the  Great  Seal 
The  17th  section  of  that  Act  pro- 
vided that  all  justices  of  the  peaoe 
thereafter  to  be  made  by  the  Crown 
should  sit  and  hold  their  se^ons  in 
the  same  places  as  the  justices  of  the 
liberties  commonly  used;  and  that  do 
person  or  persons  within  the  said  li- 
berties, or  any  of  them,  should  there- 
after in  any  wise  .be  compelled  by 
authority  of  that  Act  to  appear  out 
of  the  said  liberties  before  any  other 
justices  of  assize,  gaol  delivery,  or  of 
the  peace,  than  before  such  justices 
as  should  be  named  and  assigned  to 
sit  and  be  by  the  king  witMn  the 
said  liberties,  ifec.  By  the  31  Hen.  8, 
c.  13,  An  Act  for  Dissolution  of  Mo- 
nasteries and  Abbeys,  it  was  enacted, 
that  all  monasteries  and  abbeys,  and 
also  the  courts,  liberties,  and  privi- 
leges belonging  to  the  same,  should 
be  vested  in  the  king.  By  the  32 
Hen.  8,  c.  20,  after  reciting  that  the 
liberties,  &c.,  of  divers  monasteries 
had  been  assigned  to  the  king's  Court 
of  Augmentations,  and  that  it  had 
not  l)een  ^lly  declared  in  what  wbe 
the  liberties,  privileges,  and  franchises 
which  the  late  owners  of  the  same 
sites  had  used  and  exercised,  should 
be  used  and  exercised,  it  was  enacted 
that  such  liberties,  privileges,  &c., 
which  the  late  owners  had  used  and 
exercised  three  months  next  before 
the  said  sites,  <&c.,  came  to  the  king, 
should  be  revived  in  the  king,  and 
that  the  same  liberties,  <&c,  should  be 
used  and  exercised  by  such  stewards, 
(kc,  or  other  officers,  as  the  king 
might  appoint,  in  like  manner  as 
they  were  lawfully  exercised  by  the 
ministers  before   they  came  to   the 
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hands  of  the  king.  By  charter  of  9 
Jac.  1,  the  king  granted  to  G.  W. 
and  T.  W.  all  that  onr  liberty  to 
the  late  monastery  of  St.  Alban,  with 
all  and  singular  its  rights,  &c.,  in 
so  ample  a  manner  and  form  as  any 
abbot,  <kc.,  of  any  late  abbey  ever 
had  held,  used,  or  enjoyed.  The  pre- 
mises contained  in  the  said  charter 
descended  to  the  present  Marquis 
of  S.  By  the  27  Geo.  3,  c.  11,  it  is 
provided,  that  it  shall  be  lawful  for 
any  justice  or  justices  of  the  peace, 
within  his  or  their  re8i)ective  juris- 
dictions, to  commit  either  to  the 
common  gaol  or  to  any  house  of  coi>- 
rection  within  his  or  their  respective 
jurisdictions,  as  to  such  justice  or  ju£h 
ticee  shall  seem  most  proper,  such 
vagrants  and  other  criminals,  offend- 
ers, and  persons  charged  with  or  con- 
victed of  smaU  offences,  as  by  any  law 
now  in  force  or  hereafter  to  be  made, 
he  or  they  is  or  are  or  shall  be  autho- 
rised to  commit  to  the  common  gaol : 
— Eddy  that  the  justices  for  the  li- 
berty had  not  exclusive  jurisdiction 
within  the  liberty;  and  that,  there- 
fore, the  defendants,  who  were  ap- 
pointed justices  for  the  county  under 
the  commission  which  gave  them  au- 
thority to  act  as  such  within  the 
liberty  as  well  as  without,  had  juris- 
diction over  the  offence  with  which 
the  plaintiff  was  charged,  though  com- 
mitted within  the  liberty. 

ffdd,  also,  that,  as  the  liberty  house 
of  correction  was  locally  situate  with- 
in the  defendants'  jurisdiction,  they 
were  empowered  to  commit  the  plain- 
tiff to  it.     Arnold  v.  Gcmsseny      463 

LANDLORD  AND  TENANT. 

See  County  Court,  (4),  (6). 
Demise. 
Distress. 

(1).  AhemdonmerU  of  Distreaa. 
Half-a-year's  rent  being  due  and 


in  arrear  from  a  tenant  who  had  pre- 
viously committed  an  act  of  bank- 
ruptcy, the  landlord  put  in  a  distress, 
and  was  about  to  proceed  with  the 
sale  of  the  goods  seized,  when,  in 
consequence  of  a  notice  from  a  cre- 
ditor of  the  tenant,  stating  that  he 
was  taking  proceedings  in  bankrupt- 
cy against  the  tenant,  and  that  he 
thereby  warned  the  landlord  not  to 
sell,  and  threatened  to  hold  him  ac- 
countable if  he  did,  the  landlord 
withdrew  the  distress  without  ob- 
taining payment  of  his  rent.  At 
that  time  no  assignee  had  been  ap- 
pointed; but  the  tenant  was  after- 
wards declared  bankrupt,  and  the 
creditor  who  gave  the  above  notice 
was  made  assignee.  The  landlord 
subsequently  distrained  a  second  time 
for  the  same  rent ;  but  the  goods  were 
sold  under  the  direction  of  the  assig- 
nee, and  the  proceeds  of  the  sale  were 
paid  over  to  him: — HM,  that,  as 
the  landlord  had  abandoned  the  first 
distress  without  any  sufficient  ex-* 
cuse  for  so  doing,  the  second  distress 
was  illegal;  and  that  he  could  not 
maintain  an  action  against  the  assig- 
nee to  recover  the  proceeds  of  the 
goods.     Bagge^  App.;  Mav^y  Resp., 

641 

(2).  PoAfment  of  Rent, 
It  is  no  answer  to  an  action  on  a 
covenant  for  rent  (no  particular  place 
for  payment  being  mentioned  in  the 
deed)  that  the  defendant  was  on  the 
premises  demised  for  half  an  hour 
before,  and  continued  there  to,  the 
setting  of  the  sun,  being  a  sufficient 
time  before  sunset  to  aJlow  of  the 
counting  of  the  money  for  the  rent ; 
and  that  he  was,  during  that  time, 
ready  and  willing  to  pay  the  rent,  if 
the  plaintiff  had  been  minded  to 
take  and  accept  it,  but  that  neither 
the  plaintiff  nor  any  person  on  his 
behalf  came  to  receive  it;  and  that 
from  thence  hitherto  the  defendant 
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has  been  and  is  ready  and  willing  to 
pay  the  same— oonduding  by  pay- 
ment of  the  amount  into  Court. 
HaUkme  v.  Johnson,  689 

(3).  Tenancy  at  WUl. 

In  1824,  J.  W.  H.,  the  tenant 
of  certain  copyhold  premises,  de- 
mised them  for  twenty-one  years, 
from  Christmas,  1823;  and  the  lease 
contained  a  covenant  for  further  re- 
newal In  January,  1847,  the  de- 
visees of  J.  W.  H.,  who  had  been 
adnutted  tenants  as  such  by  the  lord 
of  the  manor,  demised  the  premises 
to  one  ItL,  who  had  previously  pur« 
chased  the  lessee's  interest  under  the 
lease  of  1824.  In  May,  1847,  M. 
demised  the  premises  to  one  Quested, 
and,  in  July,  1847,  Quested  mort- 
gaged the  premises  to  the  defendant. 
By  this  deed  Quested,  in  consider- 
ation of  the  sum  of  400/.  advanced 
by  the  defendant,  granted,  bargained, 
sold,  and  demised  the  premises  to 
•him  for  the  residue  of  the  term  want- 
ing one  day,  and  also  the  benefit  of 
the  covenant  for  further  renewal 
The  deed  contained  a  proviso  for  re- 
demption in  case  Quested  should  pay 
lOZw,  being  one  half-year's  interest, 
on  the  29th  of  January,  1848,  and 
410/.,  the  principal  sum  and  inter- 
est, on  the  29th  of  July,  1848.  The 
deed  contained  covenants  for  the 
payment  of  principal  and  interest; 
and  it  also  provided,  that  Quested 
should  remain  in  possession  until  de- 
£stult  in  payment,  with  a  power  to 
sell  the  premises;  and  the  proceeds 
of  such  saJe  were  to  go  first  in  satis^M)- 
tion  of  the  principal  and  interest,  and 
the  surplus,  if  any,  to  Quested.  And 
it  was  further  agreed,  that  Quested 
should  hold  the  premises  as  tenant  at 
will  to  the  defendant,  at  the  clear  year- 
ly rent  of  150/.,  payable  quarterly,  for 
which  rent  it  should  be  lawful  for 
the  defendant  to  distrain;  but  that 
the  defendant  might  at  any  time  de- 


termine the  tenancy,  by  leaving  a 
written  notice  on  the  premises,  and 
that  the  defendant  should  apply  the 
rent,  when  received,  in  satisfiBMjtion 
of  the  principal  and  interest,  and 
should  pay  the  surplus,  if  any,  to 
Quested.  During  the  continuance 
of  this  lease,  Quested  assigned  his 
interest  in  the  premises  to  one  San- 
deU,  who  took  possession,  and  placed 
a  board  over  the  door  with  "  San- 
dell  late  Quested*"  upon  it  The 
plaintiffs  goods,  which  were  on  the 
premises,  were  seized  as  a  distress 
for  three  quarters  of  a  year's  r»it 
due  fi:t>m  Quested  to  the  defendant: 
— ffeldy  in  an  action  for  the  soznre 
of  the  goods,  first,  that  the  proc^  of 
the  devisees  of  J.  W.  H.,  admitted 
tenants  as  such  by  the  lord  oi  the 
manor,  being  in  possession  at  the 
time  they  granted  the  lease,  and  oi 
M.,  the  lessee,  holding  tinder  them, 
was  prim&  fiicie  evid^ce  of  their 
title. 

Secondly,  that  the  clause  in  the 
deed  of  mortgage,  professing  to  cre- 
ate a  tenancy,  was  operative,  as  not 
being  inconsistent  with  the  main 
object  of  the  instrument^  and  that 
a  tenancy  at  will  was  thereby  cre- 
ated. 

And  thirdly,  that  the  subdemise 
by  the  tenant  at  will,  without  no- 
tice thereof  to  his  landlord,  was  not 
a  determination  of  the  wilL  Pin- 
horn  V.  Souater,  763 

(4).  Covenani  for  quiet  Enjoymeni 
amd  good  TiUe, 

A  covenant  for  quiet  enjoyment 
during  the  term  is  implied  by  law 
&om  a  demise  by  parol ;  but  not  a 
covenant  for  good  title.  Bandy  v. 
Carttoright,  913^ 

LEASE. 

See  Mine. 
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LEGACY  DUTY. 

(1).  Gift. 
A  testator,  by  will,  directed  a 
settlement  of  his  estate?  to  be  exe- 
cuted, containing  a  power  for  the  te- 
nant for  life,  by  deed  or  will,  to 
charge  the  estates  with  an  annuity 
for  the  benefit  of  his  wife.  The  do- 
nee, by  his  will,  in  execution  of  that 
power,  charged  the  estates  with  the 
payment  of  the  annual  sum  of  2000^. 
to  his  wife  during  her  life,  in  lieu, 
bar,  and  scUis/action  of  her  dower, 
which  she  accepted: — ffdd,  in  the 
Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Exchequer, 
that  this  annuity  was  "  a  gift,^'  sub- 
ject to  legacy  duty  under  the  45  Geo. 
3,  c.  28,  s.  4,  and  not  a  purchase  for 
a  valuable  consideration.  Lord  ffen- 
niker  v.  The  AUomey-Genercd,     257 

(2).  Order  by  Court  of  Chancery  of 
Sale  of  Heal  Estate. 

A  testator  devised  to  trustees  his 
real  estates,  upon  trust  to  raise  a  suf- 
ficient sum  to  pay  debts  and  legacies, 
and  upon  further  trust  to  pay  lus  two 
daughters  annuities  of  300^  eachj 
and  he  directed  that,  subject  to  those 
trusts,  the  trustees  should  stand  seiz- 
ed of  the  real  estatesi,  in  trust  for  his 
brother  for  life,  and,  after  his  decease, 
in  trust  for  his  children:  provided 
that  it  should  be  lawful  for  the  trus- 
tees, with  the  consent  of  the  testator*s 
brother  during  his  life,  and  after  his 
decease  with  ^e  consent  of  the  per- 
sons beneficially  entitled,  to  sell  the 
whole  or  any  part  of  the  real  estate, 
and  out  of  the  purchase-money  invest 
so  much  as  would  be  sufficient  to  pay 
the  annuities  of  300/.  The  testator 
died  leaving  his  two  daughters,  his 
brother,  and  seven  children  of  his 
brother,  surviving.  The  trustees  sold 
a  part  of  the  real  estate,  and  paid  the 


debts  and  l^;acies,  when  it  was  found 
that  the  rents  of  the  residue  of  the 
real  estate  were  not  sufficient  to  pay 
the  annuities,  whereupon  a  bill  in 
Chancery  was  filed  by  the  testator's 
brother  and  his  children  against  the 
trustees  and  the  testator's  daughter; 
and  in  pursuance  of  an  order  of  the 
Court,  the  residue  of  the  real  estates 
was  sold,  and  20,000/.,  part  of  the 
purchase  money,  invested,  and  the  in- 
terest thereof  applied  in  payment  of 
the  annuities.  The  testator's  daugh- 
ters and  brother  having  afterwards 
died,  the  brother^s  children  became 
entitled  to  the  20,000/.,  when  the 
Crown  claimed  legacy  duty  on  that 
sum: — Hdd,  that>  if  the  Court  of 
Chancery  acted  on  their  general  power 
of  ordering  the  sale  of  real  estate  to 
satisfy  charges,  l^acy-duty  was  not 
payable;  but  if  the  Court  acted  on  the 
clause  in  the  will,  and,  in  consequence 
of  the  will  ccmtaining  that  clause^ 
oompelled  the  trustees  to  execute  the 
power,  legacy-duty  was  payable,  inas- 
much as,  in  that  case^  the  sale  of  the 
real  estate  was  substantially  by  the 
direction  of  the  testator  himself.  Hob- 
eon  V.  I^eale,  368 

(3).  Payment  of  Mortgage  Debts, 

T.,  being  seised  in  fee  of  certain 
lands,  by  indenture  mortgaged  them 
as  a  security  for  money  lent.  The  in- 
denture contained  a  covenant  by  T. 
to  pay  the  principal  and  interest  on 
a  certain  day.  By  another  indenture^ 
T.  covenanted  to  pay  on  a  certain  day 
a  ftirther  siun  of  money  lent^  and  that 
the  same  lands  should  be  chiffged  with 
that  sum  also.  T.,  by  will,  devised 
his  real  estate  to  B.,  whom  he  ap- 
pointed his  executor.  T.  paid  the  in- 
terest on  the  mortgage  debts,  but  died 
without  having  paid  the  princi})al. 
The  personal  estate  of  T.  was  only 
sufficient  to  discharge  his  funeral  and 
testamentary  expenses.     B.,  by  will. 
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bequeathed  his  real  luid  personal  es- 
tate to  his  two  sons,  whom  he  ap- 
pointed his  executors,  and  died  with- 
out having  paid  the  mortgage  debts. 
The  executors  of  B.  exhausted  his 
personalty  by  paying  with  it  those 
debts,  and  on  that  ground  claimed  an 
exemption  from  legacy  duty  and  a 
return  of  probate  duty: — Hdd,  that 
the  executors  were  bound  to  pay  le- 
gacy duty,  and  were  not  entitled  to 
a  return  of  probate  duty,  since  they 
were  not  justified  in  paying  the  mort- 
gage debts  with  the  personal  estate  of 
£.,  notwithstanding  the  11  Greo.  4  <jb 
1  Will.  4,  c.  47,  s.  3,  rendered  them 
and  B.  liable,  as  devisees,  to  actions 
on  the  covenants  in  the  deed&  In  re 
Taylat's  EsUOe,  384 

(4).  Real  Estate, 

A  testator  devised  to  trustees  his 
real  estate  in  Westmoreland,  upon 
trust,  out  of  therents,  to  pay  M.  an  an- 
nuity of  50/.,  and  upon  further  trust, 
to  pay  to  his  grandson  the  rents  for 
his  life,  and,  after  his  decease,  upon 
trust  for  his  children;  and  in  de&ult 
of  such  issue,  the  testator  gave  all  his 
estates  to  his  nephews,  their  heirs  and 
assigns,  for  ever,  subject  to  the  said 
annuity :  Provided,  that  it  should  be 
lawful  for  the  trustees,  if  thought 
beneficial  to  do  so,  to'sdl  his  real  es- 
tate in  Westmoreland;  and  the  tes- 
tator directed  that  the  purchase-mo- 
nies should  be  invested  by  the  trustees 
in  the  purchase  or  on  mortgage  of 
other  lands  in  the  counties  of  Somerset 
or  Devon,  which  lands  should  be  seir- 
tled  to  the  same  uses;  and  until  the 
money  arising  from  such  sale  should 
be  so  invested,  the  trustees  should 
place  it  in  the  public  funds,  or  on 
government  or  r^  securities  in  Eng- 
land. The  testator  died,  leaving  his 
grandson,  then  an  infieuit,  and  his  ne- 
phews him  surviving.  The  trustees 
filed  a  bill  in  Chancery  to  establish 


the  trusts  of  the  will,  and  take  the 
usual  accounts,  and  a  decree  vas  made 
accordingly.  The  Master,  bj  hia  re> 
port,  found  that  there  were  no  debte 
due  from  the  testator.  Subsequently, 
the  trustees  presented  a  petitioo  in 
the  cause,  stating  that  they  were  de- 
sirous that  the  estate  in  Westmor^ 
land  should  be  sold,  and  the  iirua\il5 
laid  out  in  the  purchase  of  other  lands 
as  directed  by  the  will,  asd  pctjin; 
that  it  might  be  referred  to  the  Ma^ 
ter  to  inquire  whether  it  voold  be 
for  the  benefit  of  the  infant  grandsoQ 
that  the  estate  should  be  sold.  Kn 
order  having  been  made,  the  Master 
by  his  report  found  that  it  would  le 
beneficial  to  sell  the  estate;  and,  fa 
pursuance  of  an  order  of  the  Court,  it 
was  sold,  and  the  proceeds  laid  oat 
in  the  purchase  of  Bank  Animitie& 
The  grandson  afterwards  died  without 
issue,  and  the  interest  of  the  nephev? 
expectant  on  his  decease  vested  in  M. 
By  a  decree  in  the  cause,  legacies  and 
costs  were  ordered  to  be  paid,  and  ^t 
residue  of  the  Bank  Annuities  trans- 
ferred to  M.  \—Hdd,  that  the  fond 
was  not  subject  to  l^cy  duty,  sin« 
the  person  entitled  to  it  did  not  take 
it  as  personalty  under  the  will,  bnt  in 
consequence  of  his  election  to  njcciw 
a  gift  of  real  estate  in  the  ahflfie  of 
money,     MuU»  v.  Jenmngs,       830 

LIBEL. 

See  OuTLAWsr,  (2). 

LIEN. 

See  Ship,  (1). 

LIGHTa 

See  Adhibaltt,  (2). 

LOAN  SOCIETY. 
By  the  rules  of  a  money  loan  so- 
ciety it  was  provided,  that  «ch  holder 
of  shares  should  pay  a  certain  sum  per 
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week  upon  each  share,  and  that  each 
member  should  take  his  share  by  sale, 
or,  for  want  of  a  purchaser,  by  ballot; 
that  for  each  share  he  was  to  receive 
the  stun  of  40^.  when  paid  by  the 
members,  upon  giving  a  security,  to 
be  approved  of  by  the  committee.  A. 
purchased  a  40/.  share,  and  by  way  of 
the  security  required,  he  gave,  with 
two  parties,  a  joint  promissory  note 
payable  on  demand,  for  40/.,  to  the 
treasurer  of  the  society.  He  con- 
tinued the  weekly  payments  regularly 
for  some  time,  and  others  were  made 
by  his  sureties,  and  then  default  was 
made : — Ildd^  in  an  action  upon  the 
note,  in  default  of  payment  of  the 
weekly  sums,  that  the  preceding  pay- 
ments of  the  weekly  sums  were  no 
evidence  in  support  of  a  plea  of  part 
payment  of  the  note.  Jones  v.  Gret- 
ton,  773 

LOCAL  ACTION. 

The  venue  in  the  margin  of  a  de- 
claration was  ''London,"  and  the  first 
count  stated  that  the  plaintiff  was 
possessed  of  certain  premises,  situate 
at  Milton,  in  the  county  of  Kent, 
abutting  on  the  north  on  a  public 
navigable  river,  to  wit,  the  river 
Thames,  on  the  east  upon  another 
part  of  the  said  river  called  the  Block- 
house Dock,  in  which  premises  the 
plaintiff  and  the  previous  occupiers 
had  carried  on  the  trade  of  mast  and 
block-makers  for  sixty  years;  and  the 
plaintiff,  as  such  occupier,  ought  to 
have  the  free  use  and  navigation  of 
the  river,  and  of  the  part  thereof  call- 
ed Blockhouse  Dock,  for  the  more  con- 
venient carrying  on  his  said  trade,  and 
with  boats,  rafts,  and  timber  to  pass 
from  the  stream  of  the  river  to  the 
side  of  the  premises  abutting  on  the 
Blockhouse  Dock,  either  at  high  or 
low  water,  and  also  to  pass  from  the 
said  premises  and  the  Blockhouse 
Dock  either  at  high  or  low  water  into 
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the  stream  of  the  river,  and  to  load 
and  unload  their  boats,  barges,  and 
other  vessels  at  the  side  of  the  said  pre- 
mises :  yet  the  defendant  wrongfully 
placed  upon  the  soil  of  the  said  river, 
and  upon  the  soil  of  that  part  thereof 
called  the  Blockhouse  Dock,  divers 
piles,  posts,  and   great  quantities  of 
earth,  and  therewith  formed  an  em- 
bankment, and  obstructed  the  navi- 
gation of  the  river,  and   prevented 
the  plaintiff  having  access  from  the 
stream  of  the  river  to  the  side  of  his 
premises,  whereby  the  plaintiff  sus- 
tained special  damage.     The  second 
count  was  in  trover  for  goods  and 
chattels.     The  defendant  pleaded  to 
the  whole  declaration,  not  guilty;  and 
to  the  second  count,  that  the  defend- 
ant was  possessed  of  a  close,  and,  at 
the  time  of  the  alleged  conversion,  was 
digging  upon  it  a  sawpit,  and  because 
the  goods  and  chattels  in  the  second 
count   mentioned  were  without  the 
leave  and  license  of  the   defendant 
placed  on  the  dose  by  the  plaintiff 
and  ''were  then  so  buried  in  the  close, 
and  so  embedded  in  the  earth  and  soil 
thereof,"  that,  without  a  little  cutting 
the  same,  the  defendant  could  not  dig 
the  sawpit,  the  defendant,  in  such  dig- 
ging, necessarily  and  unavoidably  a 
little  cut  the  said  goods  and  chattels. 
Replication,  de  iujurisL    At  the  trial, 
it  appeared  that  the  premises  wereti- 
tuate,  and  the  obstruction  took  place, 
in  the  county  of  Kent.    The  evidence 
in  support  of  the  second  count  was, 
that  some  timber  of  the  plaintiff's  be- 
ing on  the  close  of  the  defendant,  he 
removed  it,  and  it  having  been  again 
placed  there,  and  become  embedded 
in  the  soil,  he  directed  his  workmen 
to  dig  a  sawpit  at  the  place  where 
the  timber  was,  and  in  digging  the 
pit  the  timber  was  cut  through,  and 
part  remained  embedded  in  the  soil, 
and  other  part  was  washed  away  by 
the  river.     The  Judge  directed  the 
jury  to  consider  whether  the  defend- 
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ant  really  and  bonA  fide  intended  to 
make  a  sawpit,  or  was  merely  dig- 
ging a  hole  for  the  purpose  of  catting 
the  timber: — Hdd^  first,  that,  whe- 
ther the  cause  of  action  in  the  first 
count  was  local  in  its  nature  or  not, 
the  defendant  was  not  entitled  to 
a  verdict  on  that  count,  since  the 
declaration  contained  no  allegation 
which  rendered  it  necessary  for  the 
plaintiff  to  prove  that  the  obstruc- 
tion took  place  in  the  city  of  London. 

Secondly,  that  the  first  count  was 
good  on  motion  in  arrest  of  judg- 
ment^ since  it  described  a  private  and 
peculiar  damage  to  the  plaintiff  from 
the  obstruction  of  the  river. 

Thirdly,  that  there  was  no  sufficient 
evidence  of  a  conversion. 

Fourthly,  that  the  Judge  misdirect- 
ed the  jury,  in  telling  them  to  con- 
sider with  what  motive  the  defendant 
dug  the  sawpit. 

SewhU,  that  the  cause  of  action  in 
the  first  count  was  local  in  its  nature. 
Simmons  v.  LiUj/stone,  431 

LUGGAGR 
See  Railwat  Compaky,  (1). 

MARRIAGE  SETTLEMENT. 

By  a  settlement  made  in  1810  by 
lease  and  release  on  the  marriage  of 
Henry  K.  and  Mary  R.,  certain  land- 
ed estates,  then  limited  to  one  F.  R 
for  life,  with  remainder  in  fee  to  the 
said  Mary  R,  were  settled  to  the  use 
of  Henry  K.  for  life,  remainder  to 
the  use  of  Mary  R.  his  intended  wife 
in  like  manner,  with  remainder  to 
the  use  of  all  or  any  of  the  children 
of  the  marriage,  with  such  limitations 
or  remainders  over  as  Henry  K.  and 
Mary  K.  his  wife  should  from  time  to 
time,  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power 
of  revocation  and  new  appointment, 
direct,  limit,  or  appoint;  and  in  de- 


fiiult  of  such  joint  direction,  liiiuta> 
tion,  or  appointment,  or  in  case  anj 
such  should  be  made  which  should  not 
be  a  complete  disposition  of  the  said 
hereditaments  thereby  settled,  then, 
as  the  snrvivor  of  them  the  said 
Heniy  K.  and  Maiy  K.  his  wife  by 
deed  or  by  will  should  direct,  limit, 
and  appoint ;  and  in  default  of  such 
appointment,  joint  or  several,  to  cer- 
tain uses  which  would  give  a  title  to 
the  eldest  son.  There  were  two  sons 
of  this  marriage ;  and  by  a  deed,  dated 
1832,  Henry  K.  and  Mary  K.,  in  ex- 
ercise of  the  joint  power,  appointed 
the  hereditaments,  subject  to  their 
own  life  estates,  to  their  youngest  son 
(the  defendant)  in  fee,  subject  to  a 
power  for  them  jointly  by  deed  to 
revoke  such  appointment,  and  by  the 
same  or  any  other  deed,  to  be  by  them 
jointly  executed,  to  limit  or  appoint 
any  other  uses  in  fiivour  of  their  chil- 
dren which  might  be  warranted  bj 
the  several  powers  contained  in  the 
settlement  of  1810.  By  a  deed  of 
the  4th  of  February,  1833,  Houy  K 
and  Mary  K.  jointly  revoked  the  uses 
contained  in  the  deed  of  1832,  but 
made  no  new  appointment  On  the 
19th  of  February,  1833,  Maiy  K 
died;  and  in  the  following  month  of 
May,  Heniy  K.,  by  will,  did,  m  exe- 
cution of  the  powers  vested  in  him, 
direct,  limit,  and  appoint  the  heredita- 
ments to  the  defendant  in  fee. 

Held,  that  the  effect  of  the  revoca- 
tion of  the  joint  appointment  was  to 
restore  the  uses  of  the  original  settle- 
ment^ including  the  joint  and  seyeral 
powers  of  appointment,  and  conse- 
quently that  the  appointment  by  the 
will  of  Henry  K.  was  a  valid  exercise 
of  the  power  by  the  survivor,  and 
that  the  defendant  was  entitled  to 
the  property.  Montagu  v.  Kater,  507 

MASTER  OF  SHIP. 
See  Ship,  (3). 


MINE. 


9^5 


MASTER  AND  SERVANT. 

Memal  Servcmt, 

A  governess  engaged  at  a  yearly 
salary  is  not  within  the  rule  relating 
to  domestic  pr  menial  servants,  by 
which  the  contract  of  service  may  be 
dissolved  upon  a  month's  warning  or 
a  month's  wages.     Todd  v.  Kerrich, 

151 
MEASURES. 
See  Weights  and  Measures. 

MEMORANDA,  pp.  267,  606. 

MERCANTILE     CONTRACT 
AND  USAGK 

See  Insurance,  (1). 

MERCHANDISE. 
See  Railway  Compaky,  (1). 

MINR 

Cane^rtbdion  qf  Mining  Lease. 

By  indenture,  a  certain  coal  mine 
was  demised  to  the  defendants,  with 
liberty  to  make  snch  outstrokes, 
drifts,  and  other  communications, 
through  a  barrier,  covenanted  to  be 
left  unworked,  of  the  demised  mine 
and  any  adjoining  coal  mine,  as 
should  be  necessary  for  bringing  coal 
from  such  adjoining  mine  into  the 
demised  mine,  and  by  such  outstrokes 
Ac.,  to  convey  under-gi'ound,  from 
such  adjoining  mine  into  the  demised 
mine,  and  fi^om  thence  to  convey 
away,  such  coal,  and  also  to  draw  to 
bank  at  any  of  the  pits  sunk  or  to  be 
sunk  in  the  demised  lands.  The  de- 
fendants covenanted,  that  they  would 
not  do  or  suffer  to  be  done  anything 
in  working  the  demised  mine,  where- 
by the  same  should  be  damnified, 
drowned,  or  overburthened  with  water 
or  styth,  or  which  might  occasion  any 


creep  or  thrust  ujxm  the  workings, 
shafts,  aircourses,  or  watercourses  of 
such  collieiy,  and  would  keep  the 
levels^  drifts,  and  necessary  staples  for 
air  clear  and  in  good  repair,  order, 
and  condition  from  the  surface  of  the 
earth  down  to  the  levels  or  drifts, 
and  would  draw  all  the  water  to  come 
forth  out  of  the  colliery  by  engines 
to  the  surface  of  the  earth;  and  also 
would,  in  working  the  demised  mine, 
leave  unwrought  a  barrier  of  coal  of 
a  certain  breadth,  and  not  open  any 
communication  between  the  demised 
and  any  adjoining  mine,  the  coals  of 
which  shoidd  not  be  won  by  the  les- 
sees by  virtue  of  the  liberties  afore- 
said, or  make  any  outstroke,  drift,  or 
watercourse  into  the  same,  except  by 
virtue  of  those  liberties :  also  that  the 
lessees  would,  once  a  month,  draw  to 
bank  at  some  of  the  pits  or  shafts  of 
the  demised  coal  mine  (provided  that 
the  same  should  be  pits  or  shafts  from 
which  the  coals  of  the  thereby  de- 
mised colliery  should  not  be  worked 
by  an  outstroke)  and  lay  in  some 
convenient  place  upon  the  lands  of 
the  lessors  all  the  manure,  compost, 
and  dung  to  be  made  and  bred  by 
the  horses  employed  in  working  the 
demised  mine,  and  would  spend  and 
bestow  so  much  thereof  as  might  be 
necessary  for  that  pur|X)8e,  in  dressing 
and  manuring  any  lands  which  the 
lessees  might  occupy  as  tenants  to  the 
lessors.  The  lease  contained  various 
clauses  which  spoke  of  pits  or  shafts 
to  be  sunk  on  IJie  demised  lands,  but 
there  was  no  express  covenant  to 
make  any  such  pit  or  shaft : — 

Heldj  in  the  Exchequer  Chamber, 
on  a  bill  of  exceptions  to  the  ruling 
of  the  Judge  at  Nisi  Prius,  that  the 
liberty  authorised  the  lessees  to  break 
through  the  barrier  for  winning  coal, 
as  well  of  the  demised  mine  as  of  the 
adjoining  mines  in  their  occupation, 
though  the  coal  of  such  demised  or 
adjoining  mines,  when  won,  was  not 
q2 
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to  be  nor  was  brought  to  the  sur£EU)e 
through  a  pit  or  shaft  in  the  land  of 
the  lessors  above  the  demised  mine^ 
and  although  no  such  pit  or  shaft  in 
fact  existed. 

J/eld,  also,  in  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Court  of  Exchequer,  that  no  covenant 
could  be  implied  binding  the  lesnees, 
upon  the  demised  mine  being  worked 
and  manure  bred  therein,  to  sink  a 
pit  or  shaft  on  the  demised  land. 

Semhle,  that  the  suffering  a  seam 
of  the  mine,  whei^e  workings  had  been 
formerly  carried  on  but  were  discon- 
tinued, to  be  filled  with  water,  where- 
by the  airoourses  in  that  seam  were 
interrupted,  was  not  a  breach  of  the 
covenant  to  keep  the  levels,  drifts, 
and  necessary  staples  for  air  in  good 
repair,  order,  and  condition.  James 
V.  Cochflraney  556 

MISREPRESENTATION. 
See  Insubakoe,  (2). 

MONEY  HAD  k  RECEIVED. 

See  Deed. 

Ship,  (1),  (5). 

Illegal  Demand. 

The  plaintiff  applied  to  the  defend- 
ant, a  parish  clerk,  for  liberty  to 
search  the  register-book  of  btirials 
and  baptisma  He  told  the  defend- 
ant that  he  did  not  want  certificates, 
but  only  to  make  extracts.  The  de- 
fendant said  that  the  charge  would  be 
the  same  whether  he  made  extracts 
or  had  certificates.  The  plaintiff 
searched  through  four  years,  and 
made  twenty-five  extracts,  for  which 
the  defendant  charged  him  3«.  6d, 
each;  and  he  accordingly  paid  the 
defendant  il.  Is.  Gd.:—Held,  first, 
that  the  charge  for  extracts  was  il- 
legal, since  the  6  &  7  Will.  4,  a  86, 
s.  35,  only  authorises  a  charge  for  a 


search,  and  for  a  certified  ccfj;  m- 
oondly,  that  the  payment  was  not 
voluntary,  so  as  to  preclude  the  pkio- 
tiff  from  recovering  back  theezces; 
and  thirdly,  that  the  defeDdant  wis 
the  proper  person  to  be  sued 

Per  FlaU,  B.,  and  Martin,  R,  wbai 
money  is  paid  under  an  illegal  de- 
mand, oolore  officii,  the  payment  can 
never  be  voluntary.  Steele  v.  fPS- 
liamsy  625 

MONTHS  WARNING. 
See  Master  and  Sekvast. 


MORTGAGE. 

See  Bakkbuft,  (2). 

Lanplobd  akd  Tenast,  (3> 


MORTGAGE  OF  SHIP. 
See  Ship,  (1),  (4). 

MORTGAGEE 
See  Railway  OoiiPAirT,  (2). 

MUNICIPAL   CORPORiTIOy 
ACT. 

All  the  overseers,  whether  cbnitb- 
wardens  or  not,  must  agn  the  '^  Bu^ 
gess  Xast,^  required  by  the  Idtb  no- 
tion of  the  Municipal  Coipoiatiioo 
Act,  5  &  6  Will  4,  c.  76. 

A  declaration  for  a  penalty  nzKier 
the  48th  section  of  that  Act  stated, 
that  the  defendant  was  an  oTezaeer, 
and  that  it  was  his  duty,  as  Bodi 
overseer,  to  make  out  and  sign  a  list 
of  all  persons  entitled  to  be  on  tiie 
burgess  roll,  and  that  he  unlawfully 
neglected  so  to  do : — ffeld,  that^  after 
verdict,  the  declaration  was  good,  al- 
though it  did  not  aver  that  there 
were  any  persons  entitled  to  baw 
their  names  on  the  list  Whether 
the  declaration  would  have  been^ 


OATH. 


OVERSEER. 
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on  special  demurrer — Quare,    Clarke 
V.  Ga/nt,  252 

MUTUAL  DEBTS. 
See  Statute  op  Set-off. 

NEGLIGENCE 
See  Aduibaltt^  (2). 

NEW  ASSIGNMENT. 
See  Pleading  III.,  (2). 

NOT  POSSESSED. 
See  Bankrupt,  (6). 

NOTICE  OF  ACTION. 
See  Public  Health  Act. 

OATH. 

Heldf  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer — ^first,  that,  though  the 
form  of  the  oath  of  abjuration  re- 
quired by  the  6  Geo.  3,  c.  53,  men- 
tions the  name  of  "  King  George" 
only,  it  is  not  confined  to  sovereigns 
of  that  name,  but  the  name  is  mere- 
ly used  by  -way  of  describing  the  ex- 
isting sovereign,  and  therefore  the 
form  must  be  altered  from  time  to 
time  by  the  substitution  of  the  name 
of  the  sovereign  reigning  at  the  time 
when  the  oath  is  taken;  secondly, 
that  the  words  of  the  oath  ''upon 
the  true  &ith  of  a  Christian,*'  are  a 
substantive  part  of  the  oath  itself, 
and  not  merely  part  of  the  ceremony 
for  administering  it.  Therefore,  a 
person  of  the  Jewish  persuasion,  who 
is  elected  a  member  of  the  House  of 
Commons,  and  takes  his  seat  as  such 
after  having  taken  the  oath  in  the 
form  binding  on  his  conscience,  but 
intentionally  omitting  the  words 
"  upon  the  true  faith  of  a  Christian,** 
is  liable  to  the  penalties  imposed  by 
the  1  Geo.  1,  st.  2,  c.  15,  s.  17,  (and 


not  repealed  by  15  &  16  Vict.  o.  43), 
on  any  person  sitting  in  parliament 
without  having  first  taken  the  oath 
of  abjuration.  Salomons  Y.Jfiller,  778 

ORDER  OF  COURT  OF  BANK- 
RUPTCY. 

See  Bankrupt,  (6). 

OUTLAWRY. 

(1).  Error  in  Fact, 

The  Court  will,  on  motion,  re- 
verse an  outlawry  on  mesne  process 
for  error  in  fact^  on  payment  of  costs 
and  entering  a  common  appearance, 
if  the  case  is  one  in  which  the  de- 
fendant could  not  have  been  held  to 
bail  under  the  1  ik  2  Vict.  c.  110. 
Boddington  v.  De  Mel/ont,  67 1 

(2).  Eight  of  Outlaw  to  recover 
Damages. 

An  outlaw  cannot  enforce  pay- 
ment of  damages  recovered  in  an  ac- 
tion of  libel  by  scire  &cias  on  the 
recognisance  to  the  Crown,  imder 
the  60  Geo.  3,  c.  9,  a  8,  and  11  Geo. 
4  &  1  Will  4,  c.  73,  s.  3;  and  there- 
fore, where  notice  of  a  rule  to  stay 
proceedings  on  the  ground  of  his 
outlawry  was  served  on  the  Attor- 
ney-Greneral  and  he  did  not  appear, 
the  Court  made  the  rule  absolute. 
Regina  v.  Lowe,  697 

OVERSEER 
See  Municipal  Corporation  Act. 

Bond  given  hy  Assistant  Overse&r. 
In  1841,  T.  R  was,  by  a  resolu- 
tion of  the  vestry,  appointed  perma- 
nent assistant  overseer  to  the  parish 
of  W.  F,  at  an  annual  salary  of  16Z., 
and  he  performed  the  duties  without 
giving  security.  In  May,  184(>,  it 
was  resolved  by  the  vestry,  that  he 
should  continue  his  office  upon  giving 
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security;  aad  accordingly,  in  June, 
1846,  a  bond  was  entered  into  by  T. 
R.  with  two  sureties  in  pursuance  of 
the  59  Oeo.  3,  c.  12,  subject  to  the 
condition  that  the  said  T.  R  should, 
from  time  to  time,  and  at  all  times 
thereafter  during  the  continuance  of 
his  said  appointment,  fidthfiilly  ac- 
count for  the  collection  of  the  rates, 
&G.,  and  duly  execute  all  the  duties 
of  the  office;  and  a  few  days  after- 
wards a  WHfrant  of  the  appointment 
of  T.  R.  as  assistant  overseer  was 
executed  by  the  magistrates.  T.  R 
continued  to  perform  the  duties  of 
assistant  overseer  till  1851,  but  the 
duties  having  become  lessened,  in 
consequence,  amongst  other  things, 
of  the  appointment  of  a  relieving 
officer  in  that  year,  a  vestry  (amongst 
whom  was  one  of  the  sureties  to  the 
bond),  with  the  consent  of  T.  R, 
came  to  the  resolution,  that  T.  R 
should  continue  the  office  at  a  salary 
of  14Z.  per  annum.  After  this,  T.  R. 
continued  to  discharge  the  duties  of 
the  office  for  some  months,  and  then 
resigned  it,  when  he  was  found  in 
debt  to  the  parish : — Hdd,  that  the 
resolution  of  the  vestry  of  1851  did 
not  amount  to  a  revocation  of  the 
original  appointment  of  T.  R,  but 
that  he  continued  in  the  office  at  a 
reduced  salary,  and  consequently  that 
the  sureties  were  not  discharged  from 
liability  under  the  bond.  Frank, 
App.;  Edvxvrdsy  Resp.,  214 

PARISH. 
See  Burial  Fees. 

PARISH  REGISTER 
See  Money  had  and  received. 

PARTICULARS  OF  OBJEC- 
TION. 

See  Patent. 


PARTICULARS  OF  SET-OFF. 
See  Set-off. 

PARTIES  TO  ACTION. 
See  HusBAKD  axd  Wife,  (1). 

PARTNERS. 

See  SociETT  fob  the  Protectios  of 
Trade. 

PARTNERSHIP  DEED. 
The  plaintiff  entered  into  an  ar- 
rangement with  A.  and  R,  who  car- 
ried on  business   in  oo-partneiahip 
together,  to  join  the  firm  upon  tiieir 
obtaining  for  him  some  securitj  aa 
to  the  state  of  the  firm.    Aoood- 
^^^7'  ^7  ^  ^^^  o^  co-partoenhifk, 
the  defendant^  who  was  ^  fiither  of 
one  of  the  partners  in  the  old  iinn, 
covenanted  with  the  plaintiff  that 
tJie  debts  then  owing  to  A  and  E 
would  realise  to  A.,  R,  aad  die 
plaintiff  in  the  whole  99iL  19a,  be- 
ing the  amount  at  whii^h  tbeaiw 
were  valued;  and  that  if  the  auv 
should  not  realise  the  said  mm,  tk 
defendant  would,  on  demand  of  the 
plaintiff  pay  the  deficieD<7  tliemf 
to  A.,  Ky  and  the  plaiDttff;  vn^ 
also^  that  tiie  debts  then  owing  by  A 
and  B.  did  not  exceed  119dl  1^ 
at  which  sum  they  had  been  Tallied; 
and  that  if  they  should  exceed  tbrt 
sum,   the  defendant  would,  on  de- 
mand of  the  plaintifi^  oat  of  his  own 
private  funds,  pay  to  A.,  E,  and  i^ 
plaintiff,  or  the  person  to  whom  the 
same  might  be  due^  the  som  wbich 
the  last-mentioned  debts  migiit  ex- 
ceed the  l-tst-mentioned  sun.    At 
the  time  of  the  execution  of  tbe  deod 
the  firm  was  in  insolvent  circnni- 
stancesi,  and  shortly  afterwards  A. 
and  B.  were  declared  hankrnpt   It 
appeared  that  the  debts  of  the  finn 
exceeded     the    valued   amooo^  ol 
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1195^.  12«.  by  lOOO;.;  but  it  also 
appeared  that  lees  than  the  sum  of 
1 195/.  128,  had  been  paid  on  account 
of  the  liabilities  of  the  old  finn : — 
Held,  that  the  defendant's  covenant 
was  a  contract  of  indemnity  only; 
but  that  the  plaintiff  was  entitled  to 
I'ecover  as  damages  the  actual  loss 
which  he  had  sustained  by  reason  of 
the  defendant's  breach  of  covenant^ 
and  that  the  amount  of  such  damage 
was  purely  a  question  for  the  jury. 
Walker  y.  Broadhurat,  889 

PATENT. 

See  Common  Law  Pbocedube  Act,  (9). 
Pleadhcg  II.,  (3). 

Poflrticulafre  qf  Objection. 

Where,  in  an  action  for  the  in- 
fringement of  a  patent,  the  defend- 
ant relies  on  a  general  user  of  the 
supposed  invention,  it  is  sufficient  to 
state,  in  his  particulars  of  objection, 
under  the  15  &  16  Vict.  c.  83,  a  41, 
that  the  invention  was  used  by  ma- 
nu&cturers  generally  at  a  particular 
place,  without  naming  any  person  or 
specifying  any  manufactory.  Fed- 
mer  v.  Wagstaffe,  840 

PAWNBROKER. 

A  pawnbroker  complies  with  the 
requisites  of  the  Pawnbrokers  Act, 
39  &  40  Geo.  3,  c.  99,  s.  6,  by  in- 
serting in  the  note  or  memorandum 
he  delivers  to  the  pawnor,  a  state- 
ment of  the  matters  specified  in  that 
section,  upon  the  information  he  re- 
ceives from  the  pawnor,  although 
such  information  be  false,  provided 
the  insertion  be  made  bon4  fide  and 
in  ignorance  of  its  falseness.  AUen- 
hoTough  V.  Ltmdon,  661 

PAYMENT. 

See  Bond. 

Loan  Society. 

Monet  had  and  received. 


PAYMENT  OF  MONEY  INTO 
COURT. 

See  Pleading  II.,  (2). 

PERSONALTY. 
See  Legact  Duty,  (4). 

PETITION. 
See  Bankrupt,  (3),  (7). 
Insolvent. 

PIRACY. 
See  Insurance,  (5). 

PLEADING. 

See  Bankrupt,  (6). 

Bill  of  Exchange,  (1). 
Common  Law  Procedure  Act, 

(4),  (5),  (7),  (9). 
Freight. 
Infancy. 
Insolvent,  (1). 
Insurance,  (1),  (2),  (6). 
Joint-stock  Company,  (2). 
Landlord  and  Tenant,  (2). 
Local  Action. 
Municipal  Corporation  Act. 
Public  Health  Act. 
Set-off. 

I.  Declaration. 

Abaenee  of  Condderation. 

A  declaration  stated,  that  the  plain- 
tifi*  sued  the  defendants  as  executors 
of  J.  C. ;  that  J.  C,  being  seised  in 
fee  of  certain  messuages  and  premises, 
by  an  agreement  dated  &c,  agreed 
with  the  plaintiff  as  follows: — " Me- 
morandum of  agreement  made  on  ko, 
between  J.  C,  of  the  one  part^  and 
J.  F.  (the  plaintiff),  of  the  other. 
The  said  J.  C.  agrees  to  let,  and  the 
said  J.  F.  (the  plaintiff)  agrees  to 
take,  all  that  (describing  the  pre- 
mises, to  hold  unto  the  said  J.  F.  (the 
plaintifi),  from  &c.,  for  the  term  of 
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two  years,  at  the  yearly  rent  of  &c. ; 
and  in  consideration  thereof,  and  pro- 
vided the  said  J.  F.  (the  plaintiflf) 
shall  pay  the  rent  and  observe  the 
agreements  and  stipulations  herein- 
before contained  on  his  part,  the  said 
J.  C.  for  himself  &c.,  agrees  with  the 
said  J.  F.  (the  plaintiff),  that  he  the 
said  J.  C,  his  heirs,  <fec.  will  grant 
unto  the  said  J.  F.  (the  plaintiff),  a 
lease  of  all  the  premises  for  the  term 
of  twenty-one  years,  at  a  clear  yeai-ly 
rent,  to  be  fixed  according  to  a  valua- 
tion to  be  made  in  the  usual  way, 
which  lease  shall  contain  all  the  cove- 
nants &c.  contained  in  the  draft  of  a 
lease  (now  produced).     And  the  said 
J.  F.  (the  plaintiff)  agrees  with  the 
said  J.  C.  to  accept  the  said  lease,  and 
to  execute  a  countei'part  thereof  <fec. 
To  all  which  both  parties  agree.  Wit- 
ness J.  W.    (Signed)  J.  C."    The  de- 
claration contained  various  averments 
of  performance  on  the  part  of  the 
plaintiff,  and  alleged,  as  a  breach,  that 
the  defendants  had  not  nominated  a 
valuer,  whereby  no  clear  yearly  rent 
of  the  said  farm  was  fixed,  and  where- 
by no  lease  was  ever  executed  to  the 
plaintiff: — Held,  that  the  declaration 
was  bad  in  substance,  in  not  stating 
any   consideration    for    the    alleged 
agreement  on  the  part  of  J.  C,  the 
testator.     Fremlin  v.  Hamilton,  308 

II.  Plea. 
(1).  Statement  of  defective  Title. 

Pleadings  specially  demurred  to  be- 
fore the  Common  Law  Procedure  Act, 
15  ik  16  Vict.  c.  76,  came  intoopera- 
iiion,  are  not  affected  by  its  provisions. 

To  trespass  de  bonis  asportatis,  the 
defendant  pleaded,  that  by  indenture 
of  the  29th  July,  1847,  it  was  agreed 
between  Q.  and  the  defendant,  who 
then,  and  during  all  the  time  there- 
inafter mentioned^  was  possessed  of 
certain  premises  for  a  term  unexpired 
therein,  that  Q.  should  hold  the  pre- 


mises as  tenant  at  will  to  the  defend- 
ant, at  the  yearly  rent  of  150^,  pay- 
able  quarterly;    for   which   rent   it 
should  be  lawful  for  the  defendant  to 
distrain,  as  landlords  may  for  rent  re- 
served on  leases  for  years;  that  Q. 
held  the  premises  under  the  inden- 
ture and  agreement;   that  reaat  for 
three  years  and  a  quarter,  during  all 
which  time  Q.  held  the  premises  un- 
der the  indenture  as  such  tenant,  and 
the  defendant  was  possessed  of  them 
as  aforesaid,  became  due;  whereupon 
the  defendant   distrained  the  goods 
for  rent.     The  plaintiff  demurred,  af- 
ter setting  out  on  oyer  the  indenture, 
whereby,  after  reciting  that  the  pre- 
mises in  question  were  demised  by  M. 
to  Q.  for  twenty-one  years  wanting 
one  day;  and  that  the  defendant  had 
consented  to  lend  Q.  400^,  on  the 
same  being   secured  as  thereinafter 
mentioned :  it  was  witnessed,  that  Q. 
demised  the  premises  by  way  of  mort- 
gage to  the  defendant,  at  a  pepper- 
conj-rent,  and  it  was  fiirther  agreed, 
that  Q.  ^ould  hold  the  premises  as 
tenant  at  will  to  the  defendant,  at  the 
yearly  rent  of  150/.,  with  power  of 
distress: — Held,   that  the   plea  was 
bad,  for  not  alleging  a  seisin  in  fee 
in  the  defendant,  or  deducing  a  title 
so  as  to  enable  him  to  distrain  the 
goods  of  the  plaintiff,  who  neither 
was  a  party  to  the  deed  nor  claimed 
under  Q,     Finhom  v.  SouHet,     138 

(2).  Flea  in  Detinue. 

To  detinue  of  divers  goods  of  the 
value  of  500/.,  as  u{)on  a  bailment^  to 
be  re-delivered  on  request^  the  defend- 
ant pleaded,  first,  as  to  part,  nou  de- 
tinet;  secondly,  ajs  to  the  residue,  that 
the  plaintiff  ought  not  farther  to 
maintain  his  action  to  recover  them 
or  their  value,  because,  after  the  com- 
mencement of  the  suit,  the  defendant 
delivered  them  to  the  plaintiff,  and 
the  plaintiff  accepted  them  from  the 
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defendaot;  thirdly,  as  to  the  damages 
by  reason  of  the  detention  of  those 
goods,  payment  of  Is.  into  Court,  and 
no  damages  ultra.  On  demurrer  to 
the  second  and  third  pleas: — Held, 
first,  that  the  second  plea  was  good, 
inasmuch  as,  the  goods  having  been 
delivered  up,  the  plaintiff  could  have 
no  judgment  to  recover  them  or  their 
value,  but  only  to  recover  damages 
for  their  detention. 

Secondly,  that  the  third  plea  was 
also  good,  since  detinue  is  a  personal 
action  in  which  compensation  or 
amends  is  sought  to  be  recovered, 
though  the  goods  or  their  value  is 
also  sought  to  be  recovered,  and  there- 
fore money  might  be  paid  into  Court 
under  the  3  &  4  Will  4,  c.  42,  s.  21. 
CroBsfidd  V.  /SWA,  159 

(3).  Evidence  admissible  under  Flea 
of  Want  of  N&vdiy^  wad  not  the 
true  Inn^entor, 

In  an  action  for  the  infringement 
of  a  patent,  pleas  which  deny  that 
the  plaintiff  was  the  true  and  fii'st 
inventor,  and  that  the  manufacture 
was  new,  do  not  bind  the  plain- 
tiff to  the  description  of  the  inven- 
tion as  given  in  the  specification,  so 
as  to  preclude  him  from  giving  evi- 
dence to  shew  that  the  invention 
does  not  consist,  as  might  be  inferred 
from  the  specification,  in  the  use  of 
several  new  matters,  but  in  the  new 
combination  of  several  old  matters. 
Bateman  v.  Gray,  906 

(3).  Reaeonahle  Time. 

To  an  action  for  not  delivering 
iron  sold  by  the  defendant  to  the 
plaintiff,  under  a  contract  ''  to  be  de- 
livered as  required,"  the  defendant 
pleaded  that  the  plaintiff  did  not, 
within  a  reasonable  time,  request  the 
defendant  to  deliver  the  iron.  Ee- 
plication,  that  the  plaintiff,  so  soon 
as  the  iron  was  required  by.  him,  re- 


quested the  defendant  to  deliver  it. 
On  demurrer  to  the  replication: — 
Hdd^  that  the  plea  was  bad,  since 
the  defendant  was  bound  to  inquire 
of  the  plaintiff  whether  he  would 
have  the  iron,  before  he  could  rescind 
the  contract,  on  the  ground  that  he 
was  not  within  a  reasonable  time 
required  to  deliver  it.  Jones  v.  Gib- 
bons,  920 

mrHEPLICATION. 

(1).  De  Injuria, 
To  an  action  of  trespass  for  enter- 
ing a  close  of  the  plaintiff's,  and  pull- 
ing down  a  stable,  the  defendant 
pleaded  that  he  was  possessed  of  a 
dwelling-house  adjoining  the  plain- 
tiff's close,  and  was  entitled  to  have 
the  light  and  air  enter  through  a  cer- 
tain ancient  window  therein;  that 
the  stable  wrongfully  and  unlawfuUy 
obstructed  the  light  and  air  and  dark- 
ened the  window,  wherefore  he  enter- 
ed the  plaintiffs  close  and  pulled 
down  the  stable  to  remove  the  ob- 
struction. To  this  plea  the  plain- 
tiff repHed  de  mjixnii—ffeld,  on  spe- 
cial demurrer,  that  the  repUcation 
was  good,  as  the  plea  consisted  merely 
of  excuse;  that  it  neither  claimed 
any  interest  in  the  plaintiflTs  land, 
nor  set  up  such  a  right  by  vii-tue  of 
an  authority  from  the  plaintiff,  within 
the  true  meaning  of  the  rule  which 
precludes  the  adoption  of  this  general 
form  of  replication.  Thompson  v. 
Eastwood f  Qg 

(2).  In  Trespass. 
Trespass  for  aasault  Plea,  that 
the  defendants,  as  the  servants  of  W. 
and  by  his  command,  committed  the 
trespass  in  defence  of  the  possession 
and  quiet  enjoyment  of  his  dwelling- 
house.  New  assignment,  that  the 
trespasses  were  committed  out  of  and 
in  a  different  place  from  the  dwelling- 
house,  to  wit,  in  and  upon  a  certain 
bridge  in  a  certain  farm,  and  in  divers 
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to  wit>  two  yards,  two  fields,  and  two 
folds,  of  and  in  the  same  farm,  and  for 
another  and  different  purpose.  Plea 
to  new  assignment,  that  W.  was  pos- 
sessed of  the  dwelling-house,  and  also 
of  the  bridge,  yards,  fields^  and  folds 
which  belonged  and  were  ailjacent  to 
the  dwelling-house;  and  that  the  de- 
fendants committed  the  trespasses 
newly  assigned  in  defence  of  the  pos- 
session of  the  dwelling-house,  bridge, 
yurds,  fields,  and  folds;  and  that  they 
removed  the  plaintiff  from  them,  and 
took  him  by  the  nearest  and  most 
direct  way  to  a  eertain  public  high- 
UHJtynea/rtothe  dtoelling-houBe,  bridge^ 
yards,  Jielda,  and /olds;  and  because 
they  could  not  conveniently  remove 
the  plaintiff  to  such  highway  without 
passing  over  and  across  the  said 
bridge,  yards,  fields,  and  folds,  they, 
at  the  time  in  the  new  assignment 
mentioned,  necessarily  and  unavoid- 
ably led  him  over  them.  Replica* 
tion,  that  W.  was  seised  of  the  &rm, 
and  demised  it  to  J.  as  tenant  from 
year  to  year;  that  J.  entered,  and, 
being  indebted  to  B.,  assigned  to  him, 
amongst  other  things,  all  the  growing 
and  other  crops  which  then  were  or 
might  thereafter  be  found  in  and 
about  the  fsum,  as  a  security  for  the 
debt^  with  a  power  for  B.,  in  defiiult 
of  payment,  to  take  possession;  that 
B.  made  de&ult;  that  the  bridge, 
yards,  fields,  and  folds,  in  the  new 
assignment  mentioned,  and  also  a  cer- 
tain garden,  were  parcel  of  the  farm 
demised  to  J. ;  that,  at  the  time  in 
the  new  assignment  mentioned,  W. 
was  possessed  of  the  garden  and  fields 
in  which  there  were  growing  and  other 
crops  belonging  to  J. ;  that  while  J. 
was  in  possession,  the  plaintiff,  as  the 
servant  of  B.,  entered  and  took  pos- 
session, and  continued  in  possession, 
of  the  growing  crops,  until  W.  be- 
came possessed  of  the  bridge,  yards, 
fields,  and  folds,  and  of  the  garden ; 
and  that  the  plaintiff  was  removed 


by  the  deHandants  from  and  off  the 
bridge,  Ac,  before  a  reasonable  tme 
had  elapsed,  and  while  the  debt  re- 
mained unpaid;  and  the  defoidaiito 
dragged  the  plaintiff  from  the  dwell- 
ing house  along  the  bridge^  and  acroM 
the  yards,  fields,  and  folds^  to  the 
highway.  On  demurrer  to  the  v»- 
plication: — Held,  in  the  Excfaeqner 
Chamber,  first,  tiiat  the  plea  to  dw 
new  assignment  was  good,  sinee  it 
confessed  and  justified  the  trewpajMni 
therein  alleged,  manety,  those  cobh 
mitted  on  the  bridge^  yards,  fiekb, 
and  folds;  and  that  the  stating  in 
the  plea  that  the  defendants  removed 
the  plaintiff  to  the  hi^waj,  did  not 
render  that  a  part  of  the  cause  of  ac- 
tion which  it  was  neoessaiy  to  jostify, 
but  was  mere  surplusage. 

Secondly,  that  the  replii^tion  was 
bad  in  substance,  since  it  did  not 
shew  any  right  in  R  to  retain  pos- 
session of  the  premises  after  J/s  te- 
nancy had  ended,     ff ending  t.  Oifcey, 

(3).  In  AeUon  on  Forsign  JudgfmmL 
To  an  action  on  a  judgment  re- 
covered in  Belgium  in  the  year  184^ 
the  defendant,  pleaded  that  he  was 
not  at  any  time  resident  or  domiciled 
within  the  jurisdiction  of  the  oo>art 
wherein  the  judgment  was  recovered ; 
nor  was  he  a  native  of  Belgium;  and 
that  he  was  not,  at  any  time  before 
the  recovery  of  the  said  judgment, 
served  with  any  process  or  summons; 
nor  did  he  appear  in  the  action;  nor 
had  he,  at  any  time  before  the  said 
recovery,  any  notice  of  or  any  mems 
of  defending  himself  from  the  said 
action.  Replication,  that  tiie  jwlff* 
ment  was  founded  upon  a  bill  df  ex- 
change, drawn  in  Bdgium  aocording 
to  the  laws  in  force  in  that  coontiy, 
and  accepted  by  the  defendant,  pay- 
able at  the  house  of  one  M.  de  W.,  at 
Bruges,  in  Belgium;  and  that»  at  the 
time  of  the  acceptance,  the  deftn<bnt 


PRACTICE. 


963 


resided  in  Belgium,  at  the  said  hoxiBe, 
which  was  the  defendant's  last  domi- 
cile and  residence  there;  and  that, 
by  the  law  of  Belgium,  where  a  bill 
is  accepted,  payable  at  a  particular 
place,  such  place  may,  for  all  pur- 
poses, and  in  all  actions  relating  to 
such  bill,  be  deemed  the  elected  do- 
micile of  such  acceptor;  and  further, 
that  the  summons  by  which  the  ao- 
tion  was  commenced  was  duly  served 
upon  the  defendant  at  the  above- 
mentioned  house;  and  that,  by  the 
law  of  Belgium,  such  service  is  good 
and  sufficient  to  give  the  court  jmis- 
dictioD ;  and  that  ihe  issuing  of  the 
pi-ocess,  the  service  of  the  summons, 
and  the  proceedings  in  the  action 
were  in  accordance  with  the  law  of 
Belgium ;  and,  according  to  such  law^ 
the  judgment  is  valid  and  binding  on 
the  defendant : — Jldd,  on  demurrer, 
that  the  replication  was  bad,  for  not 
stating  what  the  law  of  Belgium  was 
at  the  time  of  the  acceptance  of  the 
bill  of  exchange.  Meeua  v.  IheUus- 
son,  638 

POLICY  OF  INSURANCR 
See  Ikburaitoe^  (3),  (4),  (5). 

POWER 
See  Mabriaoe  Settlement. 

PRACTICR 

See  CoMaioNLAwPRocEDUBB  Act,  (4), 

(6).  (7).  (9)- 

(1).  Rvle  topUad  sweral  Matters. 

A  defendant  obtained  a  Judge's 
order  for  leave  to  plead  several  mat- 
ters, but  at  the  time  the  order  was 
obtained  he  was  not  enabled  to  draw 
up  the  rule,  the  Rule  Office  being 
then  closed.  He  delivered  the  pleas, 
with  notice  that  the  rule  would  be 
drawn  up  and  delivered  as  soon  as  it 
could  be  obtained.  On  the  morning 
of  the  following  day,  the  time  for 
pleading  having  expired,  the  plain- 


tiff signed  judgment  as  for  want  of  a 
plea : — Held,  ^at  the  judgment  was 
regular.     Glen  v.  Zetm,  132 

(2).  ErUry  of  Case  for  Argument  in 
Error. 
Under  Reg.  Gen.,  H.  T.,  16  Vict 
r.  67,  a  cause  may  be  entered  for  ar- 
gument in  the  Exchequer  Chamber 
four  dear  days  before  the  first  day 
appointed  for  hearing  aigumenta^ 
whether  in  Term  or  Vacation.  The 
Sovth  Eastern  Ra^koay  dm/pamy  y. 
Th»  South  WestemRoAhoay  Gompamy, 

867 

(3).  Evidence  in  Answer  to  JDefmd- 
ivn£s  Gase. 
Upon  the  trial  of  an  interpleader 
issue  in  a  coimty  court,  for  the  pur^. 
pose  of  trying  the  title  to  certain 
goods  taken  in  execution^  the  plain- 
tiff, in  support  of  his  title,  gave  in 
evidence  a  deed  (which  was  valid  up- 
on the  &ce  of  it)  by  which  the  exe- 
cution debtor  had  assigned  to  him 
the  goods  in  question;  but  the  wit- 
ness called  to  prove  the  execution  of 
the  deed  was  cross-examined  by  the 
defendants,  with  a  view  to  shew  that 
the  transaction  was  fraudulent,  and 
the  deed  was  therefore  void: — Held, 
that  the  plaintiff  was  not  bound  to 
give  evidence  in  the  first  instance  to 
establish  the  validity  of  the  deed,  al- 
though called  upon  by  the  Judge  to 
do  so,  and  although  the  nature  of  the 
defence  appeared  by  the  cross-exami- 
nation of  the  attesting  witness;  and 
therefore,  that  the  Judge  was  wrong 
in  refusing  to  receive  evidence  in 
reply,  to  rebut  a  case  of  fraud  set  up 
by  the  defendants  to  invalidate  the 
deed.    Sliow,  App.;  Beck,  Resp.,  392 

(4).  Ghange  of  Venue, 

Under  the  Rcjg.  Gen.  tt  T.,  1853, 

r.  18,  in  cases  in  which  the  venue 

might,  under  the  previous  practice, 

be  changed  on  the  common  affidavit. 
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the  application  may  now  be  made 
either  before  or  after  issue  joined. 
If  made  before,  the  party  applying 
should  state  all  the  circumstances  on 
which  he  relies,  as  he  will  not  be  al- 
lowed to  add  to  or  amend  his  case. 
It  will  be  sufficient,  however,  for  him 
to  I'ely  on  the  common  affidavit;  but^ 
in  that  case,  he  may  be  answered  by 
affidavits  on  the  other  side.  If  the 
application  be  made  after  issue  joined, 
the  affidavits  in  support  of  it  must 
shew  that  the  issues  joined  may  be 
more  conveniently  tried  in  the  county 
to  which  it  is  proposed  to  change  the 
venue.      De  Rothschild  v.  ShiUton, 

503 

(5).  Digcharge  of  Debtor  on  Terms, 

An  action  was  brought  upon  a 
judgment  of  a  county  court,  and 
the  writ  being  specially  indorsed  un- 
der the  provisions  of  the  Common 
Law  Procedure  Act,  judgment  was 
signed  under  the  27th  section.  Prior 
to  judgment  being  signed,  the  de- 
fendant was  arrested  under  a  Judge's 
order,  under  the  1  &  2  Vict.  c.  110, 
and  detained  in  custody.  Subse- 
quently to  the  signing  of  judgment^ 
the  Court  of  Queen's  Bench  decided 
that  an  action  would  not  lie  on  a 
judgment  of  a  county  court;  and  the 
defendant  thereupon  applied  to  this 
Court  to  be  allowed  to  plead  to  the 
action,  and  to  be  discharged  out  of 
custody.  The  Court  refused  to  grant 
the  application,  except  upon  the  con- 
dition that  the  defendant  would  ei- 
ther give  bail  or  pay  the  amount  of 
the  debt  and  costs  into  Court.  Aim-, 
tin  V.  MiUs,  1'2Z 

PREMIUM. 

See  Insurance,  (2). 
Stamp,  (1). 

PRESENTMENT. 
tSee  Commission  of  Seweks. 


PRESUMPTION. 
See  Husband  and  Wif^  (5). 

PRISON. 
See  JuffTiCE  OF  the  Peace. 

PROHIBITION. 

See  CoNsiSTORiAL  CoincT. 
County  Coukt,  (6). 

PROMISSORY  NOTK 
See  Insolvent,  (2). 
Loan  Sogistt. 

Note  given  in  hlanJL 

In  July,  1846,  the  defendant,  hav- 
ing  been  arrested  under  a  ca.  sa.,  in 
Older  to  obtain  his  disduuge  gave  to 
the  attorney  of  the  execution  creditor 
5/.,  and  a  blank  promissoiy  note  stamp 
with  his  name  written  on  it.  In 
May,  1851,  the  defendant  obtained 
a  certificate  in  bankruptcy;  and  in 
October,  1852,  the  attorney  filled  np 
the  blank  stamped  paper,  by  ntfA-iw^ 
it  a  promissory  note  for  2AL  ISs.  6d 
at  one  month's  date,  and  indorwd  it 
to  the  plaintijQrfor  value : — HeUy  firsts 
that  it  was  properly  left  to  the  jury 
to  say  whether  the  stamped  paper  was 
filled  up  within  a  reasonable  time, 
considering  the  circiimstances  of  the 
defendant  and  his  ability  to  pay  the 
note. 

Secondly,  that  there  was  no  daim 
proveable  under  the  fiat,  and,  conse- 
quently, the  certificate  was  no  bar  to 
an  action  on  the  note.  Temfie  ▼. 
PuUen,  389 

MuthaU  y.  NevOU,  391,  n. 

PUBLIC  HEALTH  ACT. 

The  first  count  of  a  declaration 
stated  that,  by  a  deed  between  the 
plaintifi*  and  the  defendants,  acting 
under  the  Public  Health  Act»  1848, 
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as  the  local  board  of  health  for  the 
borough  of  S-,  the  plaintiff  contract- 
ed with  the  defendants  that  he  would 
execute  and  complete  all  the  works 
mentioned  in  the  specification  thereto 
annexed,  in  and  about  the  construct- 
ing a  sewer  in  the  town  of  S.,  accord- 
ing to  the  specification  and  a  plan 
prepared  by  a  surveyor;  the  several 
portions  of  the   works  to  be  com- 
pleted on  or  before  the  times  men- 
tioned in  the  specification,  and  to  the 
satisfaction  of  the  surveyor.      And 
it  was  provided,  that  if  the  plaintiff 
should,  from  bankruptcy,  insolvency, 
or  any  other  cause  whatever,  be  pre- 
vented or  delayed  in  proceeding  with 
the  works,    or   should  not   proceed 
therein  to  the  satisfaction  of  the  sur^ 
veyor,    it  should  be  lawful  for  the 
local,  board,  after  three  days  previous 
notice  signed  by  their  clerk,   to  be 
given  to  the  plaintiff,  of  their  inten- 
tion so  to  do,  to  employ  any  other 
person  to  complete  the  works,  and, 
at  the  expiration  of  the  notice,  the 
deed  should,   at  the  option  of  the 
local  board,  become  void  as  to  the 
plaintiff  and  the  amount  then  already 
paid  to  the  plaintiff  should  be  con- 
sidered the  full  value  of  the  works 
executed  by  the  plaintiff  up  to  that 
time,  and  no  further  claim  should  be 
made  by  the  plaintiff  for  contract  or 
additional  works,  and  the  materials 
at  that  time  on  the  premises  should 
become  the  property  of   the  local 
board  toUhout  fiirtlier  payment  for 
the  same.     And  it  was  provided,  that 
one  fourth   of   the  whole    amount 
should  be  paid  when  one  third  of  the 
value  of  the  works  shoidd  have  been 
certified  by  the  surveyor  to  have  been 
completed  to  his  satisfaction,  another 
fourth  part  when  two  thirds  of  the 
work  should  have  been  so  certified, 
another  fourth  part  on  completion  of 
the  work  so  certified,  and  the  remain- 
ing fourth  part  within  two  months 
from  that  time.      Averments,   that 


the   plaintiff  in   part   executed  the 
works,   and  was  ready  to  complete 
them.     Breach,  that  after  the  plain- 
tiff had  executed  a  part  of  the  works, 
and  before  he  had  completed  a  third 
of  their  value,  the  defendants  reused 
to  permit  him  to  complete  the  works. 
The  second  count  was  trover  for  the 
conversion    of    building    materials. 
Flees  to  the  whole  declaration :  That 
no  notice  of  action  was  given  under 
the   Public   Health   Act,    11  &  12 
Vict.  c.  63 :  to  the  first  co\mt>  that, 
after  the  commencement  of  the  works, 
the  plaintiff  did  not  proceed  with  the 
same  according  to  the  specification 
and  to  the  satisfaction  of  the  survey- 
or, whereupon,  the  defendants,  by  a 
notice  signed  by  the  clerk  to  the  lo- 
cal board  and  delivered  to  the  plain- 
tiff, gave  notice  of  their  intention  to 
proceed  with  the  works  and  employ 
other  persons;  that  three  days  after 
the  expiration  of  the  delivery  of  the 
notice,  the  deed,  at  the  option  of  the 
defendants,  became  void,  and  the  de- 
fendants did  proceed  with  the  works 
and  employ  other  persons,  and  that 
by  reason  of  the  premises  they  re- 
fused to  permit  the  plaintiff  to  com- 
plete the  works.     There  was  a  simi- 
lar plea  to  the  second  count,  justify- 
ing the  conversion  of  the  materials 
for  the  same  causes.     The  plaintiff 
demurred  to  the  two  first  pleas,  and 
to  the  last  replied,  that  before  the 
converting  of  the  materials  the  plain- 
tiff had  executed  a  portion  of  the 
works,  and  was  ready  to  complete 
the    residue,  and  that  no  payment 
whatever  had  been  made  on  account 
of  the  part  of  the  works  so  executed. 
To  this  replication  the  defendants  de- 
murred:— Hddy  First,  that  the  de- 
claration was  good,  since  there  was 
an  implied  contract  on  the  |)art  of  the 
defendants  to  allow  the  plaintiff  to 
complete  the  works,  subject  to  the 
provision  for  determining  the  em- 
ployment in  the  events  mentioned. 
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Secondly.  That  no  notice  of  action 
was  necessary  under  the  11  &  12 
Vict.  c.  63,  8.  139. 

Thirdly.  That  the  power  of  deter- 
mining the  employment  might  be  ex- 
ertnsed  before  any  payment  was  made; 
and,  therefore,  the  pleas  to  the  first 
and  second  counts  were  good,  and 
the  replication  to  the  latter  plea  bad. 
Daviea  v.  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  qf  Swansea, 
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QUANTUM  MERUIT. 
See  RESOiaiON  of  Contbagt. 

QXHET  ENJOYMENT. 

^e0  LAin)LORD  AND  Tenaitt,  (4). 

RAILWAY  COMPANY. 

(1).  Personal  Luggage. 

A  carrier  of  passengers  for  hire  is^ 
at  common  law,  only  bound  to  carry 
their  personal  luggage;  therefore,  if 
a  passenger  has  merchandise  among 
his  personal  luggage,  or  so  packed 
that  the  carrier  has  no  notice  that  it 
is  merchandise,  he  is  not  responsible 
for  its  loss.  But  if  the  merchandise 
is  carried  openly,  or  so  packed  that 
its  nature  is  obvious,  and  the  carrier 
does  not  object  to  it^  he  will  be  liable. 

Under  the  6th  section  of  the  7  &  8 
Vict  c.  85,  which  allows  each  pas- 
senger by  a  Parliamentary  train  to 
carry  half  a  hundred  weight  of  lug- 
gage, a  husband  and  wife  travelling 
together  are  entitled  to  carry  one 
hundred  weight. 

The  luggage  of  a  passenger  by  rail- 
way, though  never  delivered  to  any 
servant  of  the  Com]>any,  but  kept  by 
the  passenger  during  the  journey,  is, 
nevertheless,  in  point  of  law,  in  the 
custody  of  the  Company,  so  as  to 
render  them  responsible  for  its  loss. 
The  GreaJb  Northern  Railway  Com- 
pany, App.,  V.  Shepherd,  Resp.       30 


(2).  Action  wJyen  it  lies  against  Com- 
pany. 

The  7  &  8  Vict.  c.  Ixxxv.  «  for  mak- 
ing a  railway  from  Colchester  to  Ips- 
wich,**  empowered  the  Company  to 
borrow  money  on  mortgage.  Section 
49  enacted, ''  That  the  Company  may, 
if  they  think  proper,  fix  a  period  for 
the  repayment  of  the  money  so  bor- 
rowed, with  the  interest  thereof;  and 
in  such  case  the  Company  shall  cao^ 
such  period  to  be  inserted  in  ^e 
mortgage  deed  or  bond;  and  upon  the 
expiration  of  such  period  the  princi- 
pal sum,  together  with  the  airean  of 
interest  thereon,  *  shall  be  paid'  to  the 
party  entitled  to  such  mortgage  or 
bond."  By  section  50,  if  no  Hmt 
was  fixed  in  the  morf^^age  deed  for 
repayment,  the  mortgagee  might,  at 
the  expiration  of  twelve  moatiis,  de- 
mand payment  of  the  principal  and 
interest,  upon  giving  six  months  pre- 
vious notice;  and  the  Company  might 
at  all  times  pay  off  the  money  bor- 
rowed upon  giving  the  like  notioa 
By  section  5 1,  if  sodi  interest  remain- 
ed unpaid  for  thirty  days  after  it  be- 
came due,  and  demand  thereof  made 
in  writing,  the  mortgagee  might  ei- 
ther sue  for  the  interest  so  in  arrear 
by  action  of  debt,  or  require  tiie  ap- 
pointment of  a  receiver.  B>y  aecticm 
62,  if  such  principal  and  interest  were 
not  paid  Within  six  months  after  the 
same  became  payable,  and  after  de- 
mand thereof  in  writing,  tiie  mort- 
gagee might  sue  for  the  same  in  any 
Court  of  law  or  equity,  or,  if  his  debt 
amounted  to  a  certain  sum,  require 
the  appointment  of  a  receiver.  The 
plaintiff  lent  to  the  defendants  1000£ 
upon  the  security  of  a  debenture  (in 
the  form  given  in  a  schedule  to  the  7 
&  8  Vict,  a  Ixxxv.),  which  provided 
that  the  principal  was  **to  he  repaid 
on  tJie  \st  of  January,  1851." 

Held,  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Cotart 
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of  Exchequer — First,  that  where  a 
corporation  is  created  for  certain  pur- 
poses, with  power  to  sue  and  be  sued, 
to  borrow  money  for  the  completion 
of  those  purposes,  and  to  secure  the 
repayment  of  such  money  by  an  in- 
strument which  on  its  face  imports  a 
covenant  for  repayment;  if  money  be 
so  borrowed  and  so  secured,  an  ac- 
tion prim&  facie  may  be  maintained 
against  the  corporation  on  breach  of 
the  covenant. 

Secondly,  that  in  this  case  such 
right  of  action  was  not  taken  away  or 
affected  by  the  7  &  8  Vict.  c.  Ixxxv., 
since  the  5ist  and  52nd  sections  of 
that  Act  did  not  give  a  right  of  ac- 
tion, but  merely  recognised  it  as  al- 
ready existing,  and  provided  an  addi- 
tional remedy  by  the  appointment  of 
a  receiver.  The  Eastern  UrUon  Hail- 
way  Company  v.  Hcni,  116 

(3).  Shareholder. 

The  defendant,  by  letter,  requested 
the  provisional  committee  to  allot  to 
him  one  hundred  shares  in  a  proposed 
Kailway  Company.  In  answer,  he  re- 
ceived the  following  letter: — "Sir, 
The  provisional  committee  having 
allotted  toyqp  fifty  shares  of  20^.  each 
in  this  undertaking,  I  am  instructed 
to  request  that  you  will  pay  a  deposit 
upon  them  of  IL  lOs,  per  share,  on  or 
before  the  30th  instant,  to  one  of  the 
following  bankers,**  &c.  *'l  beg  also 
to  inform  you  that  scrip  certificates 
for  the  above  number  of  shares  will 
be  delivered  to  you  in  exchange  for 
this  letter  and  the  banker*s  receipt  for 
the  deposit^'after  the  execution  of  the 
parliamentary  contract  and  subscrib- 
ers' agreement,  which  will  lie  for  your 
signature  at  this  office  on  and  after 
Monday  the  30th  instant.**  At  the 
foot  of  the  letter  was  the  following 
memorandum : — ''The  shares  allotted 
to  you  will  be  considered  forfeited,  if 
the  deposit  be  not  paid  within  the 


period  specified  above,  and  the  par- 
liamentary contract  and  subscribers' 
agreement  must  be  signed  on  or  be- 
fore the  20th  of  August,  1845.*'  The 
defendant  paid  the  deposit^  but  did 
not  sign  the  parliamentary  contract 
or  subscribers'  agreement.  The  Com- 
pany was  afterwards  incorporated, 
and  the  defendant*s  name^was  placed 
on  the  sealed  register  of  shareholders. 
In  an  action  for  calls: — ffeld^  that 
the  defendant  was  not  a  shareholder, 
and  that  the  above  circumstances 
were  an  answer  to  the  primi  facie 
case  arisdng  from  the  production  of 
the  register  containing  the  defend- 
ant's name.  The  Waterjford,  Wexford, 
WiMaw  and  DMin  Bailtoay  Com- 
pany V.  Fidcock,  279 

(4).  LiabilUy  of  Company  as  Car- 
riers. 

The  plaintiff  delivered  at  a  sta- 
tion of  the  South  Staffordshire  Kail- 
way  Company  certain  goods,  ad- 
dressed ''to  the  East  India  Docks, 
London,"^  and  paid  one  sum  for  their 
carriage  the  whole  distance.  By  the 
practice  of  the  South  Staffordshire 
Kailway,  all  goods  delivered  at  that 
station  for  London  are  forwarded  on 
their  own  line  to  Birmingham,  and 
from  thence  by  the  London  and 
North  Western  Railway.  Before 
the  goods  in  question  arrived  in  Lon- 
don, the  plaintiff  directed  a  clerk  at 
the  London  station  of  the  latter 
Company  to  forward  them  to  ano- 
ther place,  which  the  clerk  jfromised 
to  do.  The  goods  were  however  de- 
livered according  to  the  original  ad- 
dress, and  thereby  lost : — Held,  that 
the  South  Staffordshire  Ksiilway 
Company  were  responsible  for  the 
loss.  Scothom  v.  Tlie  SorUh  Staffi/rd- 
ahire  Railway  Company,  341 

(5).  LeoM  of  Line. 
In  1846,  the  K.  Kailway  Company 
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proposed  to  make  a  railway  uniting 
the  plaintiffs*  and  the  defendants' 
lines  and  another  railway.  Part  of  the 
line  proposed  to  be  made  ran  so  near- 
ly  in  the  same  direction  with  part  of 
a  branch  line  proposed  to  be  made  by 
the  plaintiffs,  that  it  was  proposed 
that  the  R.  Company  should,  for  that 
space,  adopt  the  line  to  be  made  by 
the  plaintiffs.  The  R.  Company  and 
the  plaintiffs  obtained  Acts  of  Par- 
liament in  1846,  which  came  into 
operation  on  the  same  day.  By  sec- 
tion 44  of  the  R.  Railway  Company 
Act,  9  &  10  Vict.  c.  clxxL,  after  re- 
citing that  a  bill  was  then  pending 
in  Parliament  for  enabling  the  plain-' 
tiffs*  Company  to  make  the  portion 
of  the  line,  and  that  it  was  thereby 
intended  that  the  R.  Railway  Com- 
pany should  have  the  use  of  it  for 
the  purposes  of  their  traffic,  it  was 
enacted,  that,  if  the  plaintiffs*  Com- 
pany did  not  complete  the  said  por- 
tion of  the  line,  the  R.  Railway  Com- 
pany might  make  it.  And  by  sec- 
tion 50  of  the  same  Act,  the  R  Rail- 
way Company  were  empowered  to 
lease  their  railway  to  the  defendants* 
Company  for  such  term,  and  upon 
such  conditions,  as  should  be  agreed 
uiwn  between  the  said  two  Compa- 
nies. By  the  plaintiffs'  Company's 
Act,  9  <fc  10  Vict.  c.  clxxiii.  s.  17, 
after  reciting  that  a  bill  was  then 
pending  in  Parliament  for  making 
the  R.  Railway,  it  was  enacted,  that, 
in  case  the  said  bill  should  pass  into 
a  law,  the  R.  Railway  Company 
might  use  the  said  portion  of  the 
line,  and  the  stations,  warehouses, 
works,  and  conveniences  belonging 
thercto,  subject  to  such  reasonable 
terms  as  should  be  agreed  upon  be- 
tween the  plaintiffs'  Company  and 
the  R.  Railway  Company.  By  the 
Railways  Clauses  Consolidation  Act, 
8  <fe  9  Vict.  c.  20,  s.  113,  which  was 
incoq)orated  into  these  special  Acts, 
in  cases  where  a  railway  is  authorised 


to  lease  its  line  or  any  portion  of  it, 
such  lease  shuU  entitle  the  lessiees  to 
enjoy  all  the  powers  and  pririlegts 
granted  to  and  enjoyed  by  thmr  le^- 
sora  In  1847  an  agreement  was 
entered  into  between  the  R.  Railway 
Company  and  the  plaintifis,  to  the 
effect  that  the  R.  Railway  Company 
should  have  the  right  in  perpetuity 
of  using,  for  the  purposes  of  their 
traffic,  the  above-mentioned  portion 
of  railway,  upon  certain  spedfieil 
terms.  In  1850  the  R.  Railway 
Company  leased  their  line,  with  all 
their  powers,  privileges,  and  all  the 
benefit  and  advantage  to  be  derived 
from  the  agreement  of  1847,  to  the 
defendants  for  1000  years,  SQl»)eet  to 
the  obligations  and  liabilities  of  the 
R.  Railway  Company: — Hdti,  on  er- 
ror, that,  by  virtue  of  the  special 
Acts  of  Parliament,  the  Railways 
ClaiLses  Consolidation  Act  (7^8 
Vict.  c.  20),  incorporated  therewith, 
and  the  lease  of  18o0,  the  agreement 
of  1847  was  binding  upon  the  yAain- 
tifls  and  defendants;  and  that  the 
defendants  were  entitled,  as  against 
the  plaintiffs,  to  stand,  in  respect  of 
the  agreement,  in  the  situation  of 
the  R.  Railway  Company.  The 
London  and  Sooth  Weiign  EaUway 
Compcmy  v.  The  South  Eastern  RaU- 
way  Company y  584 

(6).  Liahility  of  Company  under 
Parol  Contra^ 

^  The  agent  of  an  incorporated  Rail- 
way Company  agreed  by  parol  with 
the  plaintiff  to  purchase  of  him  a 
quantity  of  railway  sleepers  upon 
certain  terms.  The  sleepers  were  re- 
ceived and  used  by  the  company: — 
Hdd^  that  there  was  evidence  from 
which  the  jury  might  find  a  contnM^t 
by  the  company,  the  97th  section  of 
the  8  &  9  Vict.  c.  16,  having  pro- 
vided that  the  directors  may  oontraci 
by  parol  on  behalf  of  1^  company. 
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where  private  persoms  may  make  a 
valid  parol  contract.  FcmUng  v.  The 
London  mid  North  Western  RailvHiy 

867 


REALTY. 

See  County  Court,  (3). 
Legacy  Duty,  (4). 

REASONABLE  TIME 
See  Pleading  II.,  (3). 

RECOGNISANCE. 
See  Outlawry,  (2). 

RE-ENTRY. 
See  Covenant,  (2). 

REGISTRATION  ACT, 
7  &  8  Vict.  c.  110. 

See  Joint  Stock  Company,  (2). 
REGULA  GENERALIS,  429. 

RELATION. 

See  Administrator,  (I). 
Bankrupt,  (6). 

RENT. 

See  County  Court,  (6). 
Deed. 
Landlord  and  Tenant,  (2). 


RESCISSION  OF  CONTRACT. 

The  defendant,  being  about  to  erect 
seats  for  viewing  a  public  funeral,  en- 
tered into  an  agreement  with  the 
plaintiff,  a  foreign  agent,  to  make  the 

vol.  viii.  R  R  h 


scheme  known  abroad,  and  dispose  of 
tickets  for  the  seats.  The  plaintiff 
was  to  be  paid  for  his  work  and  ex- 
penses by  a  percentage  on  the  tickets 
which  he  sold.  After  the  plaintiff  had 
incurred  certain  expenses,  but  before 
he  sold  any  tickets,  the  defendant  de- 
sired him  not  to  dispose  of  them,  as 
he  would  sell  them  himself  The 
plaintiff  accordingly  sent  all  appli- 
cants for  tickets  to  him,  and  after  the 
funeral  delivered  to  the  defendant  a 
bill  for  work  done  and  expenses  in- 
curred. The  defendanjb  paid  the  ex- 
penses, but  refused  to  pay  for  the 
work : — Held,  that  it  was  a  question 
for  the  jury,  whether  the  original 
contract  was  not  rescinded  by  mutual 
consent,  and  whether  there  was  not 
a  new  implied  conti-act  that  the  plain- 
tiff should  be  paid  for  the  work  ac- 
tually done  as  upon  a  quantum  me- 
i*uit.     De  Bernardy  v.  Harding,  822 


RIGHT  TO  BEGIN. 
See  Stamp  Duty. 

RULE   TO    PLEAD    SEVERAL 
MATTERS. 

See  Practice,  (I). 

SALARY. 
See  Overseer. 

SEAL. 
See  Railway  Company,  (G). 

SET-OFF. 

See  County  Court,  (5). 
Statute  of  set-off. 

Pa/rticulara  of  Set-off, 
To  a  declaration  on  the  common 
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counts,  the  defendant  pleaded  a  set- 
off and  delivered  particularB  of  his 
S3t-off  with  the  plea.  He  afterwards 
withdrew  this  plea,  and  pleaded  puis 
darrein  continuance  that  there  had 
been  a  controversy  between  the 
plaintiff  and  himself  about  other  mat- 
ters in  addition  to  those  in  the  cause, 
that  a  balance  of  accounts  had  been 
struck  between  the  parties,  that  the 
plaintiff  admitted  the  set-off  pleaded 
to  be  due,  and  that  it  was  agreed  that 
the  balance  then  struck  should  be 
paid  by  instalments,  &,c. ;  and  that  it 
was  further  agreed  that  the  defend- 
ant should  release  the  plaintiff  from 
all  liability  on  a  certain  contract, 
&c ;  and  that  this  agreement  was  ac- 
cepted by  the  plaintiff  in  satisfaction 
of  his  cause  of  action.  The  plaintiff 
replied  that  he  had  l)een  induced  to 
enter  into  this  agreement  by  fraud : 
— ffeUtj  that  the  particidars  of  set- 
off, delivered  with  the  original  plea 
of  set-off,  and  in  which  particulars 
the  statement  of  accounts  differed 
from  the  statement  upon  which  the 
agreement  was  founded,  were  admis- 
sible in  evidence  for  the  purpose  of 
explaining  the  plea.  Buckmaster  v. 
Meiklejohn,  634 


SHAREHOLDER 
See  Railway  Company,  (3). 


SHERIFF. 
See  Bankrupt,  (4). 
Trespass. 


SHIP. 

Sec  Admiralty,  (2). 
Charterparty. 

(1).  BiU  of  Lading, 
R.,  a  pai*tner  in  a  firm  at  Liverpool, 


and  sole  owner  of  the  ship  **  EUen,** 
entered  into  an  arrangement,  by 
which  the  «  Ellen  "  was,  in  1850  and 
1851,  consigned,  during  several  voy- 
ages, to  H.,  a  partner  in  the  firm  of 
H.  &  C.  H.,  at  New  Orleans,  with 
general  instructions  to  do  the  best  he 
could,  either  in  loading  the  vessel  on 
freight,  or  shipping  cotton  on  the 
joint  account  of  S.  and  H.  On  those 
occasions,  as  is  usual  when  cotton  is 
shipped  on  account  of  the  shipowner, 
a  nominal  freight,  or  ''no  freight, 
being  owner's  property,"  was  inserted 
in  the  bills  of  lading;  but,  in  stating 
the  partnei*ship  accounts  in  respect 
of  the  sale  of  the  cotton^  the  current 
rate  of  freight  was  charged  in  fEtvonr 
of  S.,  and  to  the  debit  of  the  joint 
adventure.  On  the  4th  of  April, 
1851,  S.  wrote  to  H.  in  these  terms; 
— "  We  hope  you  have  bought  cot- 
ton, and  that  the  'Ellen'  has  ar- 
rived. What  you  do,  we  will  con- 
finn."  Again,  on  the  26th  of  April : 
— "Whatever  you  do  for  the  'El- 
len' will  be  confirmed  by  ns."  On 
the  8th  of  May,  1851,  H  A  C.  H. 
shipped  on  board  the  "  Ellen"  447 
bales  of  cotton ;  and  the  master  signed 
a  bill  of  lading,  by  which  the  cotton 
was  "  to  be  delivered  unto  order  or 
to  assigns,  he  or  they  paying  freight 
for  the  said  cotton  Is,  per  bale,  being 
owner's  property,  when  draft  against 
same  is  paid,  say  3590/.  9*.  ScL,  with 
primage  and  average  accustomed" 
On  the  15th  of  May,  H.  &  C.  H. 
again  shipped  381  hales  of  cotton, 
and  a  similar  bill  of  lading  was  signed 
by  the  master.  The  draft  for  3590/. 
9*.  8c?.,  dated  8th  of  May,  1851,  was 
for  the  invoice  price  of  the  cotton, 
and  was  on  the  firm  of  which  S.  was 
a  partner,  and  was  purchased,  on  the 
day  of  its  date,  by  the  plaintifis,  mer- 
chants at  New  Orleans,  who  took,  at 
the  same  time,  from  the  shippers,  an 
indorsement  in  blank  of  the  first  bill 
of  lading,  as  a  security  for  the  due 
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payment  of  tbe  draft.  A  bill  of  ex- 
change, dated  15tfa  of  May,  1851, 
for  31G9Z.  Ida,  Zd.,  was  in  like  man- 
ner drawn  for  the  price  of  the  cotton 
in  the  second  bill  of  lading;  and  that 
bill  of  exchange  was  also  purchased 
by  the  plaintiffs,  the  second  bill  of 
lading  being  also  indorsed  to  them. 
In  both  cases  the  cotton  was  pur- 
chased of  third  persons,  and  not  of 
the  plaintiffs.  These  bills,  when  due, 
were  dishonoured  by  S.,  and  taken 
up  by  the  plaintiffs.  On  the  10th  of 
May,  1851,  S.,  being  indebted  to  the 
defendants,  assigned  to  them  the 
"  Ellen "  by  way  of  mortgage,  with 
all  her  freight  and  earnings,  with 
power  of  sale  and  authority  to  re- 
ceive freight  The  "  Ellen  **  arrived 
at  Liverpool  on  the  28th  of  July, 
1851,  when  the  defendants  took  pos- 
session of  her  and  her  cargo,  and 
claimed  from  the  plaintiffs,  as  in- 
dorsees of  the  bills  of  lading,  payment 
of  the  current  rate  of  freight.  The 
plaintiffs  ^[tendered  the  amount  of 
freight  reserved  by  the  bills  of  lading, 
which  being  refused,  they  paid  the 
amount  claimed,  under  protest,  and 
brought  this  action  for  money  re- 
ceived to  their  use : — ZTcW,  that  the 
plaintiffs  were  entitled  to  recover, 
since  the  circumstances  shewed  a  clear 
authority  from  S.  to  H.  to  ship  the 
cotton  upon  the  terms  of  the  bills  of 
lading;  and  although  the  second  of 
thoae  bills  was  signed  after  the  mort- 
gage, yet  it  did  not  invalidate  the 
transaction  as  against  the  plaintiffs, 
who  took  the  bills  bon4  fide  and 
without  notice.     Brown  v.  North,   1 

(2).  LiahilUy  of  Owner  oj  General 

Ship. 
The  owner  of  a  general  ship  is 
subject  to  the  same  responsibility  for 
loss  or  damage  of  goods  as  a  common 
carrier.  Therefore,  where,  by  the 
terms  of  a  bill  of  lading  containing 
the  usual  exceptions,  the  owner  un- 
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dertook  absolutely  to  deliver  goods 
shipped  on  board  his  vessel : — UM, 
that  he  was  not  excused  by  reason 
of  the  goods  having  been  damaged 
by  rats,  notwithstanding  he  had  kept 
cats  on  board,  such  damage  not  be- 
ing within  any  of  the  exceptions  in 
the  bill  of  ladmg.  Lcuveroni  v.  Dru- 
ry,  166 

(3).  Power  of  Master, 
The  master  of  a  vessel  has  no  pow- 
er to  charge  his  owner  by  signing 
biUs  of  lading  for  a  greater  quantity 
of  goods  than  those  on  board.  HvJb- 
bersty  v.  Ward,  330 

(4).  Interest  on  Mortgage  of  Ship, 

The  owner  of  a  vessel  mortgaged 
it  as  a  security  for  a  debt,  with  a 
proviso  for  redemption  on  payment 
of  the  principal  monies,  and  interest 
at  the  rate  of  10^.  per  cent.,  in  six 
months.  The  principal  not  having 
been  paid  at  that  time : — Hdd,  that 
interest  continued  payable  at  the 
rate  of  10^.  per  cent.  Morgan  v. 
Jones,  620 

(5).  Betention  of  Money  by  Skip 
Owner^s  Agent. 

The  plaintiffii  were  owners  of  a 
ship,  one  of  them  being  also  a  partner 
in  the  firm  of  H.  &  Co.,  who  acted 
as  the  ship's  husband.  The  defend- 
ant was  a  merchant  and  ship  agent  at 
Quebec,  and  had  transactions  in  the 
way  of  trade  with  H.  &  Co.  The 
ship  proceeded  to  Quebec,  with  in- 
structions from  H.  &  Co.  to  the  master 
to  apply  to  the  defendant  to  charter 
it  from  thence  to  England.  At  that 
time  H.  &  Co.  were  indebted  to  the 
defendant.  The  defendant  effected  a 
cbarterparty,  in  which  he  made  the 
freight  payable  to  himself  at  Quebec, 
and  having  received  the  money,  i*o- 
tained  it  in  liquidation  of  the  debt 
due  to  him  from  H.  &  Co.  The  voy- 
11  2 
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age  having  been  fwi-formed,  and  the 
freight  earned : — nddy  that  the  plain- 
tiffs, as  ownei-s  of  the  ship  to  which 
the  freight  was  incident,  were  enti- 
tled to  recover  the  amount  from  the 
defendant,  either  under  a  special  count 
for  wrongfully  making  it  payable  to 
himself,  or  as  money  had  and  received 
by  him  to  the  plaintiffs'  use.  WcUs^ie 
V.  Provcm,  843 

SOCIETY  FOR  THE  PROTEC- 
TION OF  TRADE. 

By  the  rules  of  a  society  "  for  the 
protection  of  tiude,"  the  professed  ob- 
ject, of  which  was  to  watch  the  pro- 
gress of  measures  through  Parliament 
affecting  the  trade  interests,  and  to 
protect  its  meml>ers  from  the  prac- 
tices of  the  fraudulent  and  dishonest, 
the  committee  had  the  appointment 
of  the  printer  and  stationer,  to  be 
elected  from  among  the  members  of 
the  society;  and  to  the  committee  was 
to  be  referred  the  defraying  of  the 
expenses,  and  the  applying  and  dis- 
posing of  the  monies  of  the  society. 
And  it  was  also  provided  by  the  rules, 
that  the  sum  of  10^.  should  be  left  in 
the  secretary's  hands  to  meet  the  cur- 
rent exi)enses;   but  that   all  orders 
for  the  payment  of  money  should  be 
drawn   by  the   secretary   upon   the 
treasurer  at  a  committee  meeting. 
The  plaintiff  was  appointed  printer 
and   stationer   to   the   society,   and 
shortly  afterwards  paid  his  subscrip- 
tion.    The    defendants,    who    were 
members  of  the  committee,   passed 
the   resolutions   for   the   orders   for 
printing  and  stationeiy  wliich  were 
supplied  by  the  plaintiff: — Heidi  that 
the  plaintiff  was  not  precluded  by  the 
rules  from  suing  the  defendants,  as 
.  the  ruloi  did  not  create  a  partnership 
between  the  members  of  the  society : 
and  that  it  was  not  to  be  inferred 
from  the  rules  that  the  plaintiff  look- 
ed to  the  fund,  and  not  to  the  parties 


who  gave  the  orders.     CcddiooU  v. 
Griffiths,  898 

SPECIAL  DAMAGR 
See  Damages. 

SPECIAL  DEMURRER 
See  PLEADma  11.,  (1). 

SPECIAL  JURY. 

Coats  of. 

To  an  action  of  trespass,  in  which 
the  declaration  contained  five  count-s, 
the  defendant  pleaded  not  guilty  and 
not  possessed,  upon  which  issues  were 
joined;  the  plaintiff  obtained  a  rule 
for  a  si>ecial  jury.  The  defendant, 
before  the  trial,  withdrew  his  pleas 
to  the  two  last  counts,  and  suffered 
judgment  by  default  upon  them. 
The  cause  was  tried  by  a  special 
jury,  and  the  plaintiff  obtained  a  ver- 
dict upon  the  general  issue,  but  the 
defendant  on  the  plea  6f  not  pos- 
sessed to  the  three  first  counts,  and 
the  damages  were  assessed  at  40*.  on 
the  other  counts.  The  Judge  certi- 
fied for  a  special  jury: — Ilddy  that 
the  plaintiff  was  not  entitled  to  the 
costs  of  the  special  jury.  Waters  v. 
HoweUs,  244 

SPECIFICATION. 
See  Pleading  II.,  (3). 

ST.  ALBANS. 
See  Justice  of  the  Peace. 

STAMP. 

(1).  Bond  securing  Payment  of 
Premiums. 

By  a  bond.  A.,  B.,  and  C.  bound 
themselves,  in  the  penal  sum  of  GOO^, 
to  a  Joint-stock  Company.  This 
bond,  after  reciting  that  A.  and  R 
had  agreed  to  join  ^^ith  C,  as  his 
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house,  and  stable  only. 
Bwmet, 


Hen/nmg  v. 

187 


WEIGHTS  AND  MEASURES. 

The  6th  section  of  the  4  <jb  5 
Will.  4,  c.  63,  which  abolishes  the 
use  fer  the  future  of  certain  weights 
and  measures,  and  the  21st  section, 
which  enacts,  that  "any  contract, 
bargain,  or  sale  made  by  any  such 
weights  or  measm'es  shall  be  wholly 
niUl  and  void" — do  not  render  void 
a  contract  entered  into  in  the  United 
Kingdom  for  the  sale  of  goods  to  be 
weighed  or  measured  by  the  weights 
and  measures  mentioned  in  the  6th 
section,  unless  such  goods  are  also 
weighed  or  measured  in  this  country. 
Roaaeter  v.  Cahlmann,  361 

WHARF. 
See  County  Court,  (2). 

WILL. 

Construction, 

A  testator  by  his  will  (made  A.  D. 
1826)  devised  as  follows: — "I  give 
and  devise  unto  my  wife  Elizabeth 
the  lands,  <bc.,  to  hold  the  same  un- 
to her  and  her  assigns  for  and  dur- 


ing her  natural  life,  and,  softer  her 
decease,  I  give  and  devise  the  same 
to  my  nephew  S.  J.,  his  heii-s  and 
assigns,  for  ever;  provided  always 
and  my  wiU  is,  that  in  case  it  should 
happen  that  my  said  nephew  shall 
depart  this  life  before  he  shall  have 
attained  the  age  of  twenty-one  years, 
and  if  after  he  shall  have  attained 
such  age  of  twenty-one  years  he  shall 
die  unmarried,  or,  having  been  mar- 
ried, without  law^  issue,  then  I  give 
the  same  unto  my  brothers  T.  J.  and 
J.  J.  (ba,  and  their  heirs,  for  ever, 
as  tenants  in  common." — ffeUl,  that 
the  testator^s  nephew  S.  J.  did  not 
take  an  estate  tail,  but  an  estate  in 
fee  simple,  in  the  lands,  with  an  exe- 
cutory devise  over  to  the  testator's 
brot<hers  in  the  event  of  S.  J.  dying 
under  twenty-one,  or  after  that  age 
dying  without  leaving  lawful  issue  at 
the  time  of  his  death.  Doe  d.  John- 
8on  V.  Johnson,  81 

WINDING-UP  ACT. 

See  GUARAITTEB. 

WITNESa 
See  Evidence,  (1),  (2). 
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